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COBHIGENDA. 

t^lge  41,  in  tlie  first  head  note,  for  *'  warranty,"  reed  "  stipulation.*' 

76,  line  6  fipom  bottom,  for  (/)  after  Regina  v.  Wilson,  read  (c),  and  dele  note  (/). 
83,  at  the  end  of  the  page,  insert  "Eule  refused." 
Ill,  line  4  fipom  bottom,  after  "  and**  insert  "  are  of  opinion,*' 
234^  dele  the  names  of  the  Judges. 
251,  line  10, /or  "marginal  note,"  read  "head  note." 
265,  for  "  marginal  note,  rvad  "  head  note.** 
304,  innot«(c),<2efel. 

374,  line  6  ftim  bottom,  for  **  settlement,"  read  "agreement.** 
397,  line  8,  after  "  promise"  insert  ] 
473,  line  4  from  bottom,  dele  the  comma  after  "  Queen,'*  and  the  "  of  before 

"justices,"  and  insert  a  comma  after  "  bench.** 
Id.,  line  3  from  bottom,  dele  the  comma  after  "  Queen." 
474^  line  11  from  bottom,  insert  "on"  b^ore  " behalf." 
635i  line  I2,/or(  read  [ 
647,  in  the  head  note,  for  "amoimt  to  25/.,*'  read  "make  up  the  required 

amount." 
683,  line  23,  insert  a  comma  after  "  Westgate" 
712,  line  4,  for  "  leids"  read  "  leies" 
836^  After  the  last  maiy'nal  point,  insert "  Departure." 


CASES  1861. 


ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S   BENCH, 


IN  . 


EASTER    TERM, 

XXIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Crompton  J. 


Hill  J. 
Blackburn  J. 


Hartley  against  Shemwell.  7v«<%, 

April  iSth. 

Marples  against  Hartley.  ~         ~ 

*^  Common  Law 

Procedure  Act, 
H.  recovered  judgment  in  an  action  against  S.y  and  issned  a  writ  of  1854,  s.  61. 
a  fa.,  nnder  wmch  8*b  goods  were  seized.     On  an  interpleader  issue    Garnishee. 
between  H,  and  M.^  who  claimed  the  goods  of  S.  which  were  so  seized.    Extinguish' 
M.  had  a  verdict,  and  obtained  an  order  for  his  costs,  which  were  taxed,   nunt  of  debt. 
H.  issued  a  writ  of  ca.  sa.  against  8.^  who  was  arrested.    M.  obtained  a 
Judge's  order,  under  sect.  61  of  The  Common  Law  Procedure  Act,  1854^ 
17  &  18  Vict.  c.  125^  to  attach  the  debt  due  from  8.  to  H. ;  and  the 
amount  wa«  allowed  in  account  between  M.  and  H.    8.  having  obtained 
an  order  to  be  diacharged  out  of  custody  in  the  action  of  H.  v.  8. :  Held, 
that  M.  waa  a  judgment  creditor  of  H.  within  the  meaning  of  sect.  61. : 
and  that  the  arrest  of  &,  the  garnishee,  did  not  extinguish  his  debt  to  H., 
or  bar  ilf.'s  right  to  attach  it  under  that  section. 

TN  the  first  of  these  two  actions^  which  was  for  goods 
sold  and  delivered^  the  plaintiff  Hartley,  on  30th 
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1861. 
Hartley 

V. 

Shemwell. 
Mabples 

Habtlet. 


June,  I860,  signed  judgment  by  default  for  27/.  5^.     A 
writ  of  fi.  fa.  was  issued  on  that  judgment ;  and,  on  3d 
July,  I860,  certain  goods  of  the  defendant  Shemwell 
were  seized  in  execution.     At  the  time  of  the  seizure 
the  sheriff  received  notice  from  one  William  Marples  of 
a  claim  to  the  goods.     An  interpleader  summons  was 
obtained  on  behalf  of  the  sheriff;  and  Wightman  J.,  on 
the  hearing,  directed  an  interpleader  issue,  Marples  v. 
Hartley.     This  issue  was  tried,  and  a  verdict  found  for 
the  plaintiff.      On  14th  February,  1861,   the  plaintiff 
Marples  .obtained  an  order  for  the  costs  of  the  trial  of 
this  issue,  which  were  taxed  and  amounted  to  G7L  1«.  6<f. 
On  28th  February,  1861,  the  plaintiff  Hartley  issued  a 
writ  of  ca.  sa.  against  Shemwell,  who,  on  2d  March, 
1861,  was  arrested.     On  15th  March,  1861,  Marples 
obtained  an  order  of  Bramwell  B.,  under  The  Com- 
mon Law  Procedure  Act,  1854,  (17  &  18  Vict.  c.  125.), 
s.  61.,  to  attach  the  debt  of  27/.  ^s.  (which,  with  costs, 
amounted  to  30/.  55.)  due  from  Shemwell  to  Hartley. 
On  16th  March,  1861,  Bramwell^.  made  an  order,  under 
the  same  section,  directing  that  Shemwell,  the  garnishee, 
should  pay  to  Marples,  the  claimant,  the  sum  of  30/.  5«. 
due  from  the  garnishee  to  Hartley,  the  plaintiff  in  Hartley 
V.  Shemwell,  in  part  payment  of  the  67/.  Is.  6(L,  the  costs 
of  the  interpleader  issue,  due  from  Hartley  to  Marples. 
On  19th  March,  1861,  Shemwell  obtained  a  summons 
calling  upon  Hartley  and  Marples  to  shew  cause  why 
Shemwell  should  not  be  discharged  out  of  custody,  as 
to  the  action  of  Hartley  v.  Shemwell,  the  sum  of  30£  5*. 
(being  the  amount  of  debt  and  costs  in  that  action) 
having  been  paid  by  the  defendant,  as  a  garnishee,  to 
Marples,  under  the  above  orders.     On  the  hearing  of 
this  summons,  Bramwell  B.,  on  20th  March,  1861,  made 
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an  order  that,  on  payment  of  the  sum  of  1/*  Gs.,  the 
plaintiff's  costs  of  execution  in  the  action  of  Hartley  y. 
ShemweU,  to  the  plaintiff  in  that  action,  or  to  the  sheriff 
on  his  behalf,  the  defendant  Shemwell  be  discharged  out 
of  custody  as  to  that  action.  Shemwell  was  accordingly 
discharged  out  of  custody.  The  sum  of  30/.  55.  was  not 
actually  paid  :  but  Marples  had  given  credit  to  Hartley 
for  that  sum  against  the  67/.  l5.  6c/.,  the  costs  of  the 
interpleader  issue. 


1861. 

Hartley 

Shemwell. 
Harplxs 

V. 

Habtlst. 


Field  now  moved  for  a  rule  calling  upon  Marples 
and  Shemwell  to  shew  cause  why  the  three  orders  of 
BramweU  B.,  dated  respectively  15th,  16th  and  20th 
March,  1861,  should  not  be  rescinded,  all  proceedings 
thereunder  set  aside,  and  Hartley  be  at  liberty  to  issue 
a  new  writ  of  ca.  sa.,  and  arrest  Shemwell  for  the 
amount  of  the  judgment  debt.  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vkt.  c.  125.  s.  61., 
provides  that  *^  it  shall  be  lawful  for  a  Judge,  upon  the 
ex  parte  application  of  such  judgment  creditor  either 
before  or  after''  **  oral  examination,  and  upon  a£Sdavit 
by  himself  or  his  attorney,  stating  that  judgment  has 
been  recovered,  and  that  it  is  still  unsatisfied,  and  to 
what  amount,  and  that  any  other  person  is  indebted  to 
the  judgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owing  or  accruing  from  such  third 
person  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt."  In  order,  therefore,  to 
entitle  Marples  to  an  order  for  an  attachment  imder  this 
section,  it  is  necessary  for  him  to  establish,  first,  that  he 
is  a  judgment  creditor  of  Hartley,  and,  secondly,  that 
there  is  another  person  -indebted  to  Hartley.  Now 
Marples  is  not  a  judgment  creditor  of  Hartley  within 
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18G1. 
Hartley 

V. 

Shemwrll. 
Marvles 

V. 

Hartley. 


the  meaning  of  sect.  61 ;  nor  is  any  other  person  in- 
debted to  Hartley.  By  the  arrest  of  Shemwell  under  the 
writ  of  ea.  sa.  Hartley  lost  his  right  to  issue  a  writ  of  fi.  fa. 
The  proceedings  under  the  Act  with  respect  to  an  at- 
tachment of  debts  are  in  the  nature  of  a  statutory  exe- 
cution.  By  sect.  63,  if  the  garnishee  does  not  pay  into 
Court  the  amount  due  from  him  to  the  judgment  debtor, 
or  an  amoimt  equal  to  the  judgment  debt,  or  if  he  does 
not  dispute  the  debt,  or  does  not  appear  to  the  summons 
issued  against  him,  the  Judge  may  order  execution  to 
issue  against  him  to  levy  the  amount  due.  No  execution 
can  issue  against  the  goods  of  the  garnishee  while  he  is 
in  custody  under  a  writ  of  ca.  sa.  \^Hill  J.  As  long  as 
a  judgment  creditor  holds  the  body  of  his  debtor  he 
cannot  take  another  step;  but  the  debt  is  not  extin- 
guished.] In  Jauralde  v.  Parker  (a),  where  a  judgment 
creditor  proceeded  against  a  garnishee,  the  defendant 
pleaded  that  the  plaintiff  had  sued  out  a  writ  of  ca.  sa., 
and,  before  the  issuing  of  the  writ  of  attachment,  had 
caused  the  defendant  to  be  taken  in  execution :  and,  on 
demurrer,  the  Court  held  the  plea  good.  [Blackburn  J. 
There  the  judgment  creditor  had  arrested  the  judgment 
debtor;  here  the  judgment  debtor  had  the  garnishee  in 
custody.  Crompton  J.  I  think  the  order  for  payment 
of  the  costs  of  the  interpleader  issue  has  the  effect  of  a 
judgment;  and  that  the  arrest  of  the  garnishee  is  not  an 
extinguishment  of  his  debt  to  Hartley.'] 


Per  Curiam.     (Cockburn  C.  J.,  Crompton,  Hill  and 
Blackburn  Js.) 

Rule  refused. 
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1861. 


The  Queen,  on  the  prosecution  of  the  Mayor,  saturdav, 
Aldermen  and  Burgesses  of  Southampton,    ^'  " — 
against  The  Commissioners  of  the  Port  of  ^tl^. 
Southampton. 


Pleading, 


1.  Qxuere  whether,  tinder  any  circumstances,  a  mandamus  lies  to 
compel  a  party  to  institute  legal  proceedings  against  another  ? 

2.  A  duty  haying  been  imposed  upon  a  party  by  statute  to  levy  certain 
moneys  from  other  parties,  and  pa^  over  to  another  a  portion  of  the  sums 
leyied ;  a  mandamus  was  issued  directing  him  "  to  take  the  necessary  and 
legal  measures  and  proceedings,  for  obtaining  and  recovering  payment" : 
Held,  per  Crompton  and  Blackburn  Js.  (Cockoum  C.  J.  dissentiente),  that 
the  words  **le^  measures"  did  not  necessarily  mean  the  instituting 
legal  proceedings. 

3.  Semble  that  a  mandamus  may  be  issued  against  a  party  for  a  matter 
in  respect  of  which  he  is  liable  to  an  action  or  to  a  suit  in  equity. 

4.  The  mandatory  part  of  a  writ  of  mandamus  may  be  very  general ; 
but  the  return  must  bo  very  minute  in  shewing  why  the  party  did  not 
do  what  he  was  commanded.:  per  Crompton  and  Blackburn  Js. 


TIJ^ANDAMUS  to  the  Commiflsioners  appointed  in 
pursuance  and  acting  in  execution  of  stat.  43  G.  3. 
c.  xxi-,  intituled  "  An  Act  for  abolishing  certain  dues 
called  Petty  Customs^  Anchorage  and  Groimdage,  and 
for  improving  the  port  of  the  town  of  Southampton ;  for 
making  a  convenient  dock  for  the  security  of  ships ;  for 
extending  the  quays  and  wharfe,  and  making  docks 
and  piers  in  the  harboiur  there ;  and  for  erecting  ware- 
houses for  the  safe  custody  of  goods  and  merchandize, 
and  for  imposing  certain  duties  for  the  above  purposes;" 
and  stat.  50  G.  3.  c.  clxviii.,  for  altering  and  amending 
the  previous  Act.  The  writ  recited  that,  by  the  first 
mentioned  Act ;  after  reciting,  among  other  things,  that 
the  Mayor,  bailiflFs  and  burgesses  of  the  town  and  county 
of  the  town  of  Southampton  had,  by  virtue  of  several 
charters  granted  to  them  by  His  Majesty's  progenitors, 
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1861.  Kings  and  Queens  of  England,  received  and  been  en- 
The  Queen  ^tled,  or  claimed  to  be  entitled,  to  receive  certain  duties 
Commrssioners  ^^®^  petty  customs  upon  the  exportation  and  importa- 
SouTHAMP-  ^^^  ^^  ^  goods  and  merchandize  out  of  and  into  the 
TON.  port  of  Soutliampton  from  the  owner,  exporter  or  im- 
porter of  such  goods  and  merchandize,  and  also  certain 
other  duties  called  anchorage  and  groundage  payable  by 
all  vessels  coming  within  and  not  belonging  to  that 
port,  together  with  wharfage  and  cranage,  from  the 
owners  and  masters  of  all  such  vessels;  and  that  the 
said  rights,  privileges,  immunities,  exemptions  and  ad- 
vantages the  said  Mayor,  bailiff  and  burgesses  were 
willing  to  relinquish  and  give  up,  upon  a  compensation 
being  made  for  the  loss  and  diminution  that  would 
accrue  to  them  by  abolishing  the  same :  it  was,  among 
other  things,  by  the  13th  section  thereof  enacted  that, 
from  and  after  the  second  Monday  after  the  passing  of 
that  Act,  the  duties  called  petty  customs,  wharfage, 
cranage  and  anchorage  and  groundage  should  cease 
and  be  no  longer  paid,  and  that  there  should  from 
thenceforth  be  paid  unto  the  Commissioners  for  putting 
that  Act  into  execution,  as  well  by  the  persons  being 
respectively  members  of  the  corporation  of  the  town 
and  county  of  Southampton,  and  the  owners  and  masters 
having  the  command  of  vessels  belonging  to  that  port, 
as  by  all  and  every  person  and  persons  whomsoever,  for 
all  goods,  wares,  merchandize  and  commodities  exported 
from  or  imported  into  the  port  of  Southampton,  and 
which  should  be  landed  in  or  shipped  from  the  dock  or 
basin  to  be  constructed  under  the  authority  of  that  Act, 
or  at  or  from  any  of  the  legal  quays  in  that  town,  and 
for  warehousing  the  same,  and  for  all  ships  or  vessels 
coming  into  the  pier,  dock  or  basin,  or  the  road  for 


^   • 
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ships  there  in  that  Act  referred  to,  the  several  and  re-        1861. 
spective  rates,  wharfage,  keelage,  boomage,  pier  dues,    xi,e  queeh 
dock  dues  or  duties  mentioned  and  specified  and  enu-  ^       y- . 

*  Commisftioners 

merated  in  the  table  thereunto  annexed,  and  no  other      of  Port  of 

.  SOUTHAMP- 

rates,  customs  or  duties  for  the  same  or  in  respect  there-  toh, 
of  under  any  denomination  whatsoever.  And  by  the 
19th  section  it  was  enacted  that  all  and  every  such  simi 
and  sums  of  money  as  should  be  raised  and  received  by 
the  duties  aforesaid,  or  recovered  for  any  forfeitures  by 
that  Act  appointed,  other  than  so  much  thereof  as  should 
be  allowed  to  the  collector  or  other  officers  for  collecting 
and  managing  the  said  duties,  or  for  charges  of  recover- 
ing the  same,  should  be  by  the  said  Commissioners 
applied  and  disposed  of  as  follows :  in  the  first  place,  . 
to  the  payment  of  one  fifth  part  of  the  said  sum  or 
sums  of  money  to  the  Mayor,  bailifis  and  burgesses  for 
the  time  being  and  their  succjessors  yearly  and  every 
year  after  the  commencement  of  that  Act,  as  and  for  a 
compensation  for  the  loss  and  diminution  which  would 
accrue  to  them  by  the  abolishing  the  duties  called  petty 
customs,  wharfage,  cranage,  anchorage  and  groundage; 
and  from  and  after  the  payment  thereof  the  residue 
should  be  applied  and  disposed  of  to  the  building  and 
repairing  the  said  pier,  dock  or  basin,  warehouses  and 
other  works,  and  for  securing,  preserving,  amending 
and  maintaining  the  said  dock  or  basin  and  harbour  of 
Southampton,  and  for  placing,  fixing  and  maintaining 
at  all  necessary  places  a  sufficient  number  of  booms  for 
marking  the  channels  in  that  Act  before  enumerated. 
And  that  by  the  48th  section  it  was  further  enacted 
that,  when  an;^  action  or  suit  should  be  brought  by 
order  of  the  Commissioners  against  any  person  or  per-  ^ 
sons  in  pursuance  or  by  virtue  of  that  Act,  the  same 
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1861.  should  be  brought  in  the  name  of  their  clerk  or  trea- 
The  Queer  ^^^^^er  on  behalf  of  the  Commissioners^  and  that  no  such 
Commissioners  ^^^^  ^^  ®^*  should  abate  or  be  discontinued  by  the 
of  Port  of  death  or  removal  of  such  derk  or  treasurer,  or  by  the 
w>K-  act  of  such  derk  or  treasurer,  without  the  consent  of 
the  Commissioners  for  the  time  being.  And  that  by 
the  Act  second  above  mentioned  it  was  amongst  other 
things  provided,  by  the  1st  section  thereof^  that  the  first 
mentioned  Act,  and  all  and  every  the  dauses,  powers, 
penalties,  forfeitures,  rates,  remedies,  payments,  provi- 
sions, articles,  matters  and  things  whatsoever  therein 
contained,  save  and  except  such  parts  as  were  thereby 
varied,  altered  or  repealed,  should  be  as  good,  valid  and 
•  effectual  for  carrying  the  first  mentioned  Act  into  exe- 
cution as  if  the  same  had  been  repeated  in  the  body 
thereof.  And  that  by  the  13th  section  of  the  second 
Act  it  was  further  provided  that,  from  and  after  the 
Monday  next  after  the  passing  of  that  Act,  the  several 
rates  or  other  dues  or  payments  which  might  be  de- 
manded, taken,  collected  or  received  under  or  by  virtue 
of  the  first  mentioned  Act  should  cease  and  determine, 
and  should  not  be  demanded,  taken,  collected  or  re- 
ceived. And  by  the  14th  section  that,  from  and  after 
that  Monday,  there  should  be  paid  unto  the  Commis- 
sioners, as  well  by  the  persons  being  respectively  of  the 
Corporation  of  the  town  and  county  of  Southampton, 
and  the  owners  and  masters  having  the  command  of 
ships  or  vessels  or  small  craft  belonging  to  the  port  of 
Southampton,  as  by  all  and  every  other  persons  or  person 
whomsoever,  for  all  goods,  wares,  merchandize  and  com- 
modities whatsoever  exported  from  or  imported  into  the 
,  port  of  Southampton,  and  which  should  be  loaded  in  or 
shipped  from  the  dock  or  docks,  wharf  or  wharfs,  basin 
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or  basins^  to  be  constructed  under  the  Acts  or  either        1861. 
of  them,  or  at  any  other  legal  quays  in  the  town  of    The  Quksm 
Southampton,  and  for  warehousing  the  same,  and  for  all  CommiMioners 
ships  and  vessels  coming  into  the  pier  or  piers,  dock  or      of  Port  of 
docks,  basin  or  basins  to  be  constructed  as  aforesaid,  or         ton. 
the  road  for  ships  there,  the  several  rates  and  duties 
mentioned,  specified,  enumerated  and  imposed  in  and 
by  the  table  thereunto  annexed. 

The  writ  further  recited  that  by  stat.  6  &  7  ^.  4. 
c.  xxix.,  intituled  ''  An  Act  for  making  and  maintaining 
a  dock  or  docks  at  Southampton,^*  certain  persons  were 
incorporated  by  the  name  and  style  of  The  Southampton 
Dock  Company ;  and  it  was  by  the  5th  section  of  that 
Act  enacted  that  it  should  be  lawful  for  that  Company, 
and  they  were  thereby  authorized  and  empowered  to 
design,  lay  out,  excavate,  build,  erect,  mal^e,  complete, 
repair  and  maintain,  in,  over,  imder,  through  and  upon 
certain  lands,  tenements  and  hereditaments  therein  men- 
tioned, navigable  docks,  together  with  quays,  wharfs  and 
other  matters  and  things  necessary  or  proper  for  carry- 
ing into  eflFect  the  purposes  of  that  Act ;  and,  by  the 
12Ist  section,  that  all  and  every  the  docks  which  should 
be  made  under  the  authority  of  that  Act  should  be 
deemed  and  held  to  be  situate  within  and  part  of  the 
port  of  the  town  of  Southampton,  and  that  the  rights  and 
privileges  which  belong  to  the  port  of  the  town  of 
Southampton  should  extend  to  the  said  docks,  and  all 
ships  and  vessels  entering  into  or  loading  or  unloading 
in  the  docks,  and  all  owners  and  masters  of  ships,  mer- 
chants and  others  resorting  thereto,  should  be  subject 
to  the  several  regulations,  and  liable  to  the  duties  of 
tonnage  and  boomage  and  other  duties,  to  which  they 
were  subject  or  liable  in  the  port  of  the  town  of  South- 
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1861.        amptan,  as  if  the  same  ships  and  vessels  had  loaded  or 

The  QuEBN    ^iiiloaded  at  the  public  quays  of  the  Commissioners 

^       Y' .         actins^  in  execution  of  stats.  43  G.  3.  e.  xxi.  and  SO  G.  3. 

Commissioners  ^ 

of  Port  of     c.  dxviii. :   and  it  was  by  the  124th  section  further 

SOUTHAMP-  "  ^ 

TON.  enacted  that^  for  providing  against  any  loss  or  diminu- 
tion of  income  which  might  be  sustained  by  those  Com- 
missioners^ the  Company  should^  and  they  were  thereby 
required  to^  pay  to  the  Commissioners  for  the  time 
being  (from  and  after  the  opening  of  the  dock  or  docks 
for  the  reception  of  ships  and  goods)^  out  of  the  rates, 
rents  and  sums  thereby  authorized  to  be  taken  and 
received,  such  annual  sum  as  should  be  sufficient  to 
make  up  the  annual  income  of  the  said  Commissioners, 
to  be  derived  under  and  by  virtue  of  stat.  50  G.  3* 
c.  dxviii.  firom  the  rates,  duties  and  payments  thereby 
authorized  to  be  taken  and  received  in  respect  of  goods, 
wares,  merchandize  and  other  commodities,  to  such 
annual  amount  as  should  be  equal  to  the  average  annual 
income  derived  by  the  Commissioners  from  the  last 
mentioned  rates,  duties  and  sums  during  the  three 
years  next  preceding  the  passing  of  that  Act;  and  that 
such  annual  sum  should  be  computed  up  to  the  25th 
day  of  March  in  each  year,  and  be  payable  on  the  1st 
day  of  May  in  each  year ;  and  that,  in  case  the  dock  or 
docks  should  be  opened  on  any  other  day  than  the  25th 
day  of  March,  then  a  proportionable  sum  should  be  paid 
in  respect  of  the  time  which  should  elapse  between  the 
opening  of  them  and  the  25th  day  of  March  then  next 
following,  and  which  should  be  payable  on  the  1st  day 
of  May  next  following ;  and  that  such  annual  payments 
and  proportionable  part  should  be  paid  and  payable  in 
preference  to  the  interest  of  the  money  which  should  be 
raised  by  any  mortgage,  assignment  or  charge  as  therein 
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provided^  and  in  preference  to  any  dividends  payable  by        1861. 
virtue  of  that  Act  to  the  proprietors  of  the  Company  or    The  Quesh 
any  of  them :  provided  always  that,  in  case  the  Commis-  comm^'sioners 
sioners  should  at  any  time  reduce,  alter  or  vary  the  last    ^^^^^^ 
mentioned  rates,  duties  and  sums  below  the  rates,  duties         ^^* 
and  sums  then  received  and  taken  by  them  on  such 
goods,  wares  and  merchandize,  the  Company  should  not 
be  liable  to  pay  to  the  Commissioners,  in  respect  of  such 
loss  or  diminution  of  income,  any  greater  sum  than  the 
difference  between  the  annual  income  which  would  have 
been  received  by  the  Commissioners  in  case  such  rates, 
duties  and  sums  last  mentioned  had  not  been  so  re- 
duced, altered  or  varied,  and  the  average  annual  income 
derived  by  the  Commissioners  from  the  same  rates, 
duties  and  sums  during  the  three  years  next  preceding 
the  passing  of  that  Act. 

The  writ  further  recited  that  by  stat.  6  &  7  Vict 
c.  Ixv.,  intituled  ^^An  Act  to  convert  the  shares  in 
the  capital  authorized  to  be  raised  by  the  Acts  for 
making  a  dock  or  docks  at  Soutliampton  into  stock; 
to  raise  a  further  sum  of  money,  and  to  alter  and  amend 
some  of  the  powers  of  the  said  Acts,^^  it  was  enacted, 
among  other  things,  that  the  provisions  of  the  124th 
section  of  stat.  6  &  7  ^.  4.  c.  xxix.  should  be  repealed ; 
and  by  the  53rd  section  it  was  enacted  that,  for  providing 
against  any  loss  or  diminution  of  income  which  might 
be  sustained  by  the  Commissioners  acting  in  the  execu- 
tion of  stats.  43  G.  3.  c.  xxi.  and  50  G.  3.  c.  dxviiL,  in 
case  the  annual  income  of  the  Commissioners  arising 
from  the  rates,  duties  and  payments  by  them  taken  and 
derived  in  respect  of  goods,  wares,  merchandize  and 
other  commodities  should,  in  any  one  year  after  the 
opening  of  the  dock  or  docks  for  the  reception  of  ships 
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1861.  and  goods^  fall  below  the  sum  of  1000/.,  then  the  Com- 
The  QuESN  pa^y  should,  and  they  were  thereby  required  to,  pay  to 
Commrssionere  ^^®  Commissioners  for  the  time  being,  out  of  the  rates, 
SouTHAMP-  '^^^  ^^^  ®^°^®  thereby  or  by  the  Acts  therein  in  that 
TOW.  behalf  authorized  to  be  taken  and  received  by  the 
dock  Company  or  their  successors,  such  annual  sum  as 
should  be  sufficient  to  make  up  any  such  deficiency;  and 
that  such  annual  sum  should  be  computed  to  the  31st 
day  of  March  in  each  year,  and  should  be  paid  and  pay- 
able to  the  Commissioners  on  the  24th  day  of  June  in 
each  year ;  and  in  case  the  dock  or  docks  should  be 
opened  on  any  other  day  than  the  31st  day  of  March, 
then  a  proportionate  sum  should  be  paid  in  respect  of 
the  time  which  should  elapse  between  the  opening  of 
the  dock  or  docks  and  the  31st  day  of  March  then  next 
following,  and  that  such  annual  payment  and  propor- 
tionable part  should  be  paid  and  payable  in  preference 
to  the  interest,  dividends  and  income  of  the  moneys  or 
stocks  which  should  be  raised  or  created  under  any  of 
the  powers  or  provisions  of  that  Act,  or  of  the  Acts 
therein  in  that  behalf  &c.,  and  in  preference  to  any  divi- 
dends or  income  payable  by  virtue  of  that  Act,  or  by 
the  Acts  therein  in  that  behalf  recited  and  referred  to, 
to  the  proprietors  of  the  said  undertaking,  or  any  of 
them,  and  that  such  annual  payments  and  proportion- 
able  part  should  be  paid  and  payable  as  aforesaid,  not- 
withstanding the  Commissioners  should,  at  any  time  or 
times,  reduce,  alter  or  vary  the  last  mentioned  rates, 
duties  and  sums  below  the  rates,  duties  and  sums  then 
received  and  taken  by  them  on  such  goods,  wares  and 
merchandize,  and  notwithstanding  the  Commissioners 
should,  at  any  time  or  times,  compound  and  agree,  by 
the  year  or  for  any  shorter  time,  with  any  person  or 
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persons  for  or  in  respect  of  such  last  mentioned  rates,        1861. 
duties  and  sums,  and  should  accept  and  take  such  rent     The  Qukbn 
or  rents  or  sum  or  sums  of  money,  by  the  year  or  for  commrssioners 
•  any  shorter  ,time,  in  lieu  of  such  last  mentioned  rates,     J^^  ^°^  ®^ 
dues  and  sums  on  such  goods,  wares  and  merchandize.  tou. 

The  writ  then  proceeded  thus.  ''And  whereas  we 
have  been  given  to  understand  and  be  informed  &c* 
that  certain  docks  were  afterwards,  on  or  about  the 
23d  day  of  November,  1842,  in  pursuance  of  the  Act 
in  that  behalf,  opened  for  the  reception  of  ships  and 
goods,  and  that,  after  the  docks  were  so  opened,  that 
is  to  say  in  the  year  which  ended  the  31st  day  of 
March,  a.d.  1847,  and  in  each  of  the  eleven  succeeding 
years,  the  annual  income  of  the  Commissioners  for  the 
time  being  appointed  in  pursuance  and  acting  in  execu- 
tion of  the  Acts  first  and  secondly  above  mentioned, 
arising  from  the  rates,  duties  and  payments  by  them 
taken  and  derived  in  respect  of  goods,  wares  and  mer- 
chandize, and  other  commodities,  fell  below  the  sum  of 
lOOOiL''  [here  the  writ  set  out  the  amounts  by  which  that 
income  fell  below  1000/.  on  the  3l8t  March,  in  each  of 
the  years  ending  respectively  on  the  31st  March,  1847 — 
1858,  making  in  all  a  deficiency  of  3710/.  75.]  "And 
whereas  we  have  further  been  given  to  understand 
and  be  informed  &c.  that  no  part  of  the  deficiency  in 
respect  of  any  one  of  the  said  twelve  years  has  ever 
been  paid  to  you  or  to  the  Commissioners  for  the  time 
being  acting  in  the  execution  of  the  said  Acts  firstly  and 
secondly  above  mentioned,  or  has  ever  been  claimed  or 
demanded  by  you  or  by  the  Commissioners  for  the  time 
being  acting  in  execution  of  the  said  Acts  first  and 
secondly  above  mentioned  from  the  said  Southampton 
Dock  Company,  and  that  no  part  of  the  said  deficiency 


14  EASTER  TERM. 

1861.  ill  respect  of  any  one  of  ike  said  twelve  years  lias  erer 
The  QuEKH  ^^>^^  V^^  over  by  you  to  the  said  Mayor,  aldermen  and 
Commissioners  ^'^csses  of  Southampton.  And  whereas  we  have  been 
of  Port  of  given  to  understand  and  be  informed  that,  qnder  and  by 
TOR.  virtue  of  the  law  and  statutes  in  that  behalf^  after  receipt 
by  you  of  such  deficiency,  one  fifth  part  of  the  said  defi- 
dency,  in  respect  of  each  of  the  said  twelve  years  (other 
than  and  except  so  much  thereof  as  ought  to  be  allowed 
to  the  collector  or  other  officers  for  charges  of  collecting 
the  same,  or  for  collecting  and  managing  the  duties 
recoverable  by  the  Commissioners  acting  in  execution 
of  the  said  Acts  first  and  secondly  above  mentioned)^  is 
and  would  be  payable  by  you  to  the  said  Mayor,  alder- 
men and  burgesses  of  Southampton,  and  that  the  said 
deficiency  of  37J0/.  7$.  ought  to  be  recovered  by  you 
from  the  said  Soutliampton  Dock  Company,  and  one  fibKh 
part  thereof,  other  than  and  except  as  aforesaid,  paid 
over  by  you  to  the  said  Mayor,  aldermen  and  burgesses 
of  Southampton.  And  whereas  you  were  afterwards,  on 
or  about  the  10th  day  of  August,  1859,  duly  required, 
by  and  on  behalf  of  the  said  Mayor,  aldermen  and 
burgesses  of  SotUfiampton,  to  take  the  necessary  and 
legal  measures  for  recovering  payment  to  you  of  the 
said  deficiency  of  3710L  7s.  from  the  said  Southampton 
Dock  Company,  and  to  pay  over  one  fifth  part  thereof, 
other  than  and  except  as  aforesaid,  to  the  said  Mayor, 
aldermen  and  burgesses  of  Southampton,  but  you  have 
wholly  neglected  and  refused,  and  stiU  neglect  and  refuse 
so  to  do,  in  contempt  of  us  and  to  the  great  hurt  and 
prejudice  of  the  said  Mayor,  aldermen  and  burgesses  of 
Southampton,  as  we  have  been  informed  from  their  com- 
plaint made  to  us :  whereupon  the  said  Mayor,  aldermen 
and  burgesses  have  humbly  besought  us  that  a  fit  and 
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speedy  remedy  may  be  applied  in  this  respect,  and  we,        1861. 


UEEN 


being  willing  that  due  and  speedy  justice  should  be    xheQi 
done  in  the  premises  as  it  is  reasonable,  do  command  commissioners 
you,  the  said  Commissioners  appointed  in  pursuance  .    o^^o^tof 
and  actmg  in  execution  of  the  said  Acts  first  and        ^^^ 
secondly  above  mentioned,  firmly  enjoining  you  that 
forthwith,  after  the  receipt  of  this  our  writ,  you  take 
the  necessary  and  legal  measures  and  proceedings  for 
obtaining  and  recoTcring  payment  to  you,  by  and  from 
the  said  Southampton  Dock  Company,  of  the  said  several 
sums  of  money  so  making  as  aforesaid  the  said  defi- 
ciency of  3710/.  7«.,  and  that  you  pay  over  one  fifth 
part  thereof  (other  than  and  except  as  aforesaid)  to  the 
said  Mayor,  aldermen  and  burgesses  of  Southampton,  or 
that  you  shew  us  cause  to  the  contrary  thereof,*'  &c. 

To  this  writ  the  Commissioners  made  a  return,  stating 
that,  by  the  18th  sect,  of  stat.  42  G.  3.'  e.  xxi.,  it  was 
enacted  that  the  Commissioners  should  have  fiill  power 
and  authority,  and  were  thereby  authorized  and  em- 
powered to  make  such  orders  and  rules,  and  give  such 
directions,  for  the  collecting,  receiving  and  disposing  of 
the  sums  of  money  and  duties  therein  mentioned  as  they 
should  think  most  necessary  and  conducive  to  the  end 
for  which  the  same  were  thereby  given ;  and  that  after 
the  passing  of  the  several  Acts  of  Parliament  in  the  writ 
respectively  mentioned,  by  stat.  9  &  10  Vict.  c.  xxvi.,  inti- 
tuled *'  An  Act  for  amending  certain  Acts  of  'the  forty- 
third  and  fiftieth  years  of  the  reign  of  His  late  Majesty 
Eling  Gteorge  the  Third,  relating  to  the  port  and  harbour 
of  the  town  and  county  of  the  town  of  Southampton ;" 
after  reciting  the  Acts  of  Parliament  in  the  writ  first  and 
secondly  mentioned,  and  that  the  Commissioners  for  the 
time  being  acting  in  the  execution  of  those  Acts  had  at 
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1861.        divers  times  made  certain  of  the  improvements  by  those 

The  Queen    ^^^  respectively  authorized,  but  had  not  completed  the 

Commissione     ^^^^®  ^^  ^^^^  improvements ;   and  that  for  the  purpose 

of  Port  of     of  makinff  such  improvements  the  Commissioners  from 
South  AMP-  °  ^ 

TON.  time  to  time  borrowed  and  raised,  in  pursuance  of  the 
said  Act,  43  G,  3.  c.  xxi.,  divers  sums  of  money  amoimt- 
ing  in  the  whole  to  the  sum  of  22,892/.  4*.  Id,,  whereof 
part  was  raised  by  granting  annuities,  and  they  afterwards 
paid  off  the  sum  of  200/.,  part  of  the  moneys  so  borrowed, 
and  divers  of  the  annuities  so  granted  had  since  deter- 
mined, and  the  sum  of  11,512/.  4^.  Id.  bearing  interest 
at  5/.  per  cent,  per  annum,  and  800/.  bearing  interest  at 
4/.  per  cent,  per  annum,  making  together  the  sum  of 
12,312/.  4iS.  Id.,  was  then  remaining  unpaid,  and  one 
moiety  of  200/.  was  then  remaining  payable ;  and  that 
by  reason  of  the  great  increase  of  the  traffic  at  the  port 
of  Southampton  it  was  desirable  that  the  Commissioners 
should  proceed  from  time  to  time  with  the  improvements 
by  those  Acts  authorized ;  and  that  the  Commissioners 
then  had  power,  under  stats.  43  G,  3.  c.  xxi.  and  50  G.  3. 
c.  clxviii.,  to  borrow  the  sum  of  7107/.  15*.  llrf.  only, 
and  they  had  no  power  under  those  Acts  to  pay  off  and 
reborrow  any  part  of  the  money  once  raised  by  them, 
and  they  were  consequently  unable  to  make  sufficient 
arrangements  for  reducing  the  interest  then  payable 
from  five  per  cent:  to  a  lower  rate ;  and  that  it  was  de- 
sirable tlmt  the  Commissioners  should  have  power  to 
borrow  further  sums  for  the  purposes  of  those  Acts,  and 
should  have  power  to  pay  off  and  reborrow  the  money 
raised  by  them,  and  that  the  provisions  of  those  Acts 
should  be  amended,  but  such  purposes  could  not  be 
effected  without  the  authority  of  Parliament ;  it  was  by 
the  first  section  enacted  that  stat.  43  G.  3,  c.  xxi.,  except 
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so  far  as  the  same  or  any  part  thereof  was  repealed  or        I86I. 
altered  by  stat.  60  G.  3.  c.  clxviii.  or  that  Act,  and  stat.    The  Queeh 
50  G.  3.  c.  clxviii.,  except  so  far  as  the  same  or  any  part  c^nu^oner, 
thereof  was  repealed  or  altered  by  that  Act,  and  that     J>^  ^^rt  of 

^  J  '  SOUTHAMP- 

Act  should  respectively  be  carried  into  execution  as  one  ton. 
Act  by  such  Commissioners  as  were  by  stat.  50  G,  3. 
c.  clxviii.  appointed  Commissioners  for  putting  the  same 
Act  and  stat.  43  G.  3.  c.  xxi.  into  execution ;  and  by  the 
second  section  of  the  same  Act  it  was  further  enacted  that 
the  sum  or  sums  of  money  which,  inclusive  of  the  said 
sum  of  12,312/.  4a.  Id.  then  due  as  aforesaid,  such  Com- 
missioners might  borrow  and  take  up  at  interest  in 
pursuance  of  stat.  43  G.  3.  c.  xxi.,  should  be  any  sum  or 
sums  of  money  not  exceeding  60,000/.  And  by  the  8d 
section  of  the  same  Act  it  was  further  enacted  that 
the  rates  granted  by  stat.  50  G.  3.  c.  clxviii.  should  be 
the  rates  on  the  credit  whereof  such  Commissioners 
should  borrow  such  moneys.  And  by  the  4th  section  of 
the  same  Act  it  was  further  enacted  that  such  Commis- 
sioners might  from  time  to  time  apply  any  moneys  for 
the  time  being  in  their  hands,  and  not  required  for  any 
other  purposes  expressed  in  the  said  recited  Acts  &&,  or 
towards  repayment  of  any  moneys  theretofore  borrowed 
and  remaining  unpaid,  and  might  fix)m  time  to  time 
again  borrow  and  take  up  any  further  sum  or  sums  of 
money,  but  so  that  the  total  sum  at  one  and  the  same 
time  borrowed  and  taken  up  should  not  exceed  60,000t 
And  it  was  by  the  6th  section  of  the  same  Act  further 
enacted  that  the  provisions  respecting  raising  money  by 
granting  annuities  in  stat.  43  G.  3.  c.  xxi.  should  be  and 
were  thereby  wholly  repealed ;  and  by  the  7th  section  of 
the  same  Act  it  was  further  provided  and  enacted  that 
the  several  rates  or  duties  authorized  to  be  taken  by 

VOL.   I.  c  E.   B.   &  s. 
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1861.        that  Act  or  the  said  recited  Acts  or  either  of  them  should 
Tbe  QuBEH     ^t  all  times  be  charged  equally  and  after  the  same  rate 


Commiflfiionere  ^^^  ^  rcspect  of  the  same  description  of  vessels  and 
of  Port  of^  goods.  And  it  was  also  enacted  by  the  4th  section  of 
^'-  stat.  6  &  7  fT.  4.  c.  xxix*,  that  all  the  money  to  be  raised 
or  received  by  TTie  Southampton  Dock  Company  by  virtue 
of  that  Act^  whether  by  way  of  capital  or  profits  or 
otherwise^  should  be  laid  out  and  applied  in  the  first 
place  in  paying  and  discharging  all  costs  and  ezpences 
incurred  in  applying  for^  obtaining  and  passing  that  Act, 
and  all  other  expences  preparatory  or  relating  thereto, 
and  the  remainder  of  such  money  should  be  applied  in 
and  towards  purchasing  lands  and  making  and  maintain- 
ing the  dock  or  docks  and  other  works^  and  otherwise  in 
carrying  that  Act  into  execution. 

The  return  then  stated  that  in  the  year  which  ended 
the  81st  of  March,  1847^  and  in  each  of  the  eleven  suc- 
ceeding years  mentioned  in  the  writ,  the  annual  income 
of  the  Commissioners  for  the  time  being  in  the  writ 
mentioned  arising  from  the  rates^  duties  and  payments 
by  them  taken  and  derived  in  respect  of  goods^  wares^ 
and  merchandize  and  other  commodities^  and  also  in 
respect  of  tonnage  duty  and  boomage  duty,  exceeded 
the  sum  of  1000/.  in  each  of  those  years  [Here  were 
set  out  the  amounts  by  which  that  income  in  each  of 
those  years  exceeded  that  sum]  :  which  excess  in 
those  twelve  years  in  all  amounted  to  the  sum  of 
21,183/.  1*.  Sd.  That  the  accounts  of  the  receipts, 
and  of  the  annual  income  as  aforesaid,  had  from  time 
to  time  been  considered  by  the  Commissioners ;  and  that 
at  a  meeting  of  those  Commissioners,  holden  on  Monday 
the  20th  day  of  December,  1858,  at  which  eighteen  of 
those  Commissioners  were  present,  it  was  resolved,  by 
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fourteen  of  the  Commissioners  against  tliree^  to  the  1861. 
effect  (one  of  the  said  Commissioners  present  not  voting)  The  Quekn 
that,  as  the  gross  income  in  the  receipts  of  those  Com-  commissioneiB 
missioners  since  the  opening  of  the  docks  had  been  c^^^^a^. 
5794/.  8*.  7d.,  there  was  no  ground  whatever  for  an  «>»• 
application  to  TTie  Southampton  Dock  Company.  That 
during  the  said  period  of  twelve  years  and  until  the 
29th  day  of  September,  1859,  the  account  of  the  several 
rates,  duties,  and  payments  so  taken  and  derived  by  the 
Commissioners  during  the  term  last  aforesaid,  in  respect 
of  goods,  wares,  and  merchandize  and  other  commodities, 
and  also  in  respect  of  tonnage  duty  and  boomage  duty 
mentioned  or  referred  to  in  the  statute  in  such  case  made 
and  provided,  had  been  fairly  drawn  up  and  stated  ac- 
cording to  the  provisions  of  the  statute  in  that  behalf,  a 
ending  the  29th  September  and  the  25th  March  in  every 
year  of  those  years,  and  the  banker  who  during  the  time 
aforesaid  was  appointed  to  act,  and  acted,  as  the  treasurer 
of  the  Commissioners  for  the  time  being,  had  duly  paid  or 
caused  to  be  paid  unto  the  Mayor  and  common  coimcil 
in  the  statute  in  that  behalf  mentioned,  that  is  to  say, 
the  Mayor,  aldermen,  and  burgesses  of  the  said  town 
or  borough  of  Southampton,  one  fifth  part  of  the  rates, 
duties  and  payments  so  taken  and  derived  during  the 
said  period  of  twelve  years  by  the  Commissioners  imtil 
the  29th  September,  1859,  in  respect  of  goods,  wares,  and 
merchandize,  and  other  commodities,  and  also  in  respect 
of  tonnage  duty  and  boomage  duty,  other  than  so  much 
thereof  as  was  allowed  to  the  collector  or  other  officer 
for  coUecting  and  managing,  or  for  charges  of  recovering 
the  same  in  manner  in  the  statute  in  that  behalf  men- 
tioned, in  all  things  according  to  the  terms  of  that  statute ; 
and  the  Mayor,  aldermen  and  burgesses  aforesaid  then 

c  2 
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18G1.        ^^^7  accepted  such  payment  as  and  for  the  compensa- 
The  Queen    ^^^  mentioned  in  the  19th  section  of  the  Act  in  the 
Commi^ioners  ^^^  ^^^  mentioned,  and  did  not  at  any  time  until  after 
s'oOTHAMp.    *^®  ^^*^  Marchy  1859,  that  is  to  say,  until  on  or  about 
TON.         the  16th  day  of  August^  1859,  in  the  writ  mentioned, 
claim  any  other  sum  of  money  as  being  due  to  them 
under  either  of  the  Acts  mentioned  in  the  writ  or  in 
this  return;  and  at  a  meeting  of  the  coimcil  of  the 
borough,  duly  holden   on  Wednesday  the  9th  day  of 
March,  1859,  at  which  twenty-three  members  of  the 
council  were  present,  by  a  resolution   of  the  coimcil 
duly  made  at  that  meeting  by  fifteen  of  the  members  of 
the  said  council  against  five  (three  of  the  members  of 
the  said  council  present  not  voting),  the  Mayor,  alder- 
^  .  men,  and  burgesses  of  the  council  resolved  that,  as  the 

Commissioners  had  decided  by  a  majority  of  fourteen  tq 
three  that  there  was  no  ground  for  application  to  The 
Southampton  Dock  Company  for  money  said  to  be  due  by 
them  to  the  Commissioners,  and  that  as  their  proceedings 
had  been  approved  of,  in  one  case  imanimously  and  in 
the  other  by  a  very  large  majority,  at  ward  meetings  of 
the  burgesses  of  All  Saints  and  Saint  Mary,  comprising 
five  sixths  of  the  ratepayers  of  the  town,  there  was  no 
necessity  for  entertaining  the  subject  at  that  meeting, 
&c  That  the  Commissioners  had,  firom  time  to  time, 
applied  and  disposed  of  the  residue  of  the  sum  and  sums 
of  money  raised  and  received  as  aforesaid  by  the  duties 
aforesaid,  or  recovered  for  any  forfeitures,  to  the  building 
and  repairing  the  piers,  docks,  or  basin  warehouse  and 
other  works,  and  maintaining  the  dock  or  basin  and  har- 
bour oi  Southampton,  and  for  placing,  fixing  and  maintain- 
ing at  all  necessary  places  a  sufficient  number  of  booms  for 
marking  the  channels  enumerated  in  the  statute  in  that 
behalf,  and  for  the  other  purposes  mentioned  in  the  Acts 


XXIV.   VICTORIA.  21 

first  and  second  mentioned  in  the  writ,  and  had  also  from         1861. 
time  to  time  applied  the  moneys  for  the  time  being  in  their    The  Qubem 
hands,  and  not  required  for  any  other  purpose  expressed  in  commissione 
those  Acts,  in  or  towards  the  repayment  of  moneys  bor-     J^^  ^^^  ^^ 
rowed  and  remaining  unpaid  pursuant  to  the  provisions  of         toh. 
the  Act  for  amending  stats.  43  G.  3.  c.  xxi.  and  50  G.  3. 
c.dxyiiL  The  return  then  proceeded  thus:  "And  the  Com- 
missioners claim  to  be  entitled,  and  have  been  advised  and 
submit  that  they  are  entitled,  to  apply  all  such  moneys 
for  the  time  being  in  their  hands,  and  not  so  required  as 
aforesaid,  in  or  towards  such  repajrment  as  aforesaid  at 
their  discretion ;  and  in  the  exercise  of  that  discretion  it 
has  appeared  to  be  and  is  the  opinion,  as  well  of  the  Mayor, 
aldermen  and  burgesses  of  the  borough  of  Southampton 
aforesaid,  as  of  the  Commissioners,  expressed  at  meetings 
of  the  said  council,  and  of  the  Commissioners  duly  holden 
in  that  behalf,  no  such  measures  or  proceedings  as  in  the 
writ  mentioned  should  be  taken  against  7%«  Southampton 
Dock  Company.     And  The  Southampton  Dock  Company 
have,  after  such  settlements  and  payments  as  aforesaid 
had  been  made  between  the  Commissioners  and   the 
Mayor,  aldermen  and  burgesses,  duly  applied  the  several 
moneys  from  time  to  time  raised  and  received  by  the 
Company  in  carrying  into  execution  the  Act  for  making 
and  maintaining  a  dock  or  docks  at  Southampton  and  the 
other  Acts  relating  thereto :  wherefore  we  have  been  ad- 
vised and  submit  that  the  Commissioners  are  not,  nor 
are  we  boimd  by  the  common  law  of  the  land,  or  by 
the  statutes  in  the  writ  and  herein  mentioned,  or  by  any 
other  statute,  to  take  the  necessary  and  legal,  or  any 
measures  and  proceedings  for  obtaining  and  recovering 
payment  to  them  by  and  from  the  said  Southampton  Dock 
Company  of  the  other  several  simis  of  money,  making 
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1861.       the  supposed  deficiency  of  3710/.  7*.,  and  to  pay  over 
The  QuBBiT  ^^^  ^^  P^t  thereof  (other  than  and  except  as  in  the 
Commissioners  ^"^^  aforesaid)  to  the  Mayor,  aldermen  and  burgesses  of 
Sou^h'L^^.     Soutluzmptan/' kc. 

TOK.  Demurrer  and  joinder.     Several  pleas,  not  here  mate- 

rial, were  also  pleaded  to  the  return. 

Montague  Smith,  for  the  prosecution.  The  statutes  set 
forth  in  the  writ  impose  a  legal  duty  on  the  defendants 
to  collect  this  money  from  The  Southampton  Dock  Com" 
pany,  and  pay  one  fifth  of  it  over  to  the  corporation  of 
Southampton ;  and  the  mandamus  only  requires  them  to 
take  the  necessary  and  lawful  steps  for  that  purpose. 
Rates  are  often  directed  by  mandamus  to  be  made  when 
money  is  borrowed  of  churchwardens,  and  in  such  like 
cases.  Then  the  facts  stated  in  the  return  do  not  con- 
stitute an  answer  to  the  writ.  The  defendants  do  not 
say  that  they  have  not  received  the  money,  or  that 
payment  of  it  will  be  refused,  or  even  that  they  have 
demanded  it.  (He  raised  some  other  objections  to  the 
return,  which  it  is  unnecessary  to  mention.) 

Lushy  for  the  defendants.  If  the  aigument  on  the 
other  side,  that  a  legal  duty  is  imposed  on  the  defend^ 
ants  of  collecting  this  money,  is  well  founded,  they 
would  be  bound,  if  necessary,  to  take  legal  proceedings 
for  that  purpose.  A  mandamus  does  not  lie  to  compel 
a  party  to  involve  himself  in  litigation :  the  proper  re- 
medy for  failure  of  duty  in  such  cases  is  by  action  at 
law  or  suit  in  eqmty,  which  will  he  against  a  public 
company;  Cane  v.  Chapman  (a).  [Crompton  J.  We 
constantly  grant  a  mandamus  against  railway  compa- 

(a)  bA.fK  647. 
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nies  in  cases  where  an  action  would  lie  against  them.        1861. 
Hill  J,     Regvna  v.  HuU  and  Selby  Railway  Company  (a)     Th«  Quebn 
is  an  authority  that  a  mandamus  may  be  issued  against  commissioiieis 
a  party  for  a  matter  in  respect  of  which  he  is  liable  to     ii^^^j,^^ 
an  action.]      But  in  truth  no  legal  duty  is  imposed         ^om. 
on  the  defendants  until  the  money  has  been  received 
by  them  from  the  Dock  Company^  although  they  may 
be  guilty  of  a  breach  of  trust  for  not  levying  it.    This 
further  appears  from  the  &ct  that  the  defendants  are 
directed  to  bring  the  amounts   of  various  penalties^ 
forfeitures^  and  duties  into  the  fund  which  they  are 
to  raise;  and  it  is  discretionary  with  them  whether  they 
will  levy  those  penalties  and  forfeitures  and  lower  those 
duties. 

Montague  Smithy  in  reply.  No  action  could  be  main- 
tained against  the  defendants  by  the  prosecutors  of  this 
mandamus ;  and^  even  if  it  could^  non  constat  that  the 
damages  recovered  in  it  would  be  commensurate  with 
the  loss  sustained.  Where  a  statutory  duty  is  imposed 
on  a  party^  a  mandamus  will  lie  to  compel  him  to  dis- 
charge it,  although  there  is  a  remedy  against  him  in 
equity ;  per  Buller  J*  in  Rex  v.  Tlie  Marquis  of  Stafford  {b) ; 
Regina  v.  St  Michael,  Southampton  (c). 

CocKBiTRN  C.  J.  I  am  sorry  that,  in  the  judgment 
I  am  about  to  pronounce,  I  must  differ  from  the  other 
members  of  the  Court ;  but  I  am  of  opinion  that  this 
mandamus  is  bad,  and  that  no  fresh  one  ought  to  be 
issued.  It  appears  to  me  that  what  this  mandamus 
means  is  that  the  defendants  are  called  upon,  not  only 

(a)  6  Q.  B.  70.  (h)  3  T.  B.  651-2. 

((?)  QK^B.  807. 
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1861.        *^  *^PPly  ^  ^^  Southampton  Dock  Company  for  pay- 

-,.    Q ment  of  tbese  moneys^  but,  if  necessary,  to  enforce  their 

7- .  demand  by  proceedings  at  law.     This  is  the  only  con- 

Cojnmissioners  "^  .  .    T 

of  Port  of      struction  I  can  put  on  the  words  which  enjoin  the 
South  AMP- 

TON.         defendants  to  "  take  the  necessary  and  legal  measures 

and  proceedings  for  obtaining  and  recovering  payment 
from  The  Southampton  Dock  Company.'^  The  word 
"  legal*'  must,  I  think,  be  understood  as  having  some 
signification,  seeing  it  is  superadded  to  '' necessary  ;*' 
and  it  is  not  to  be  supposed  that  the  Court  would  intro- 
duce the  word  "legal"  into  a  writ  in  order  to  point  out 
to  the  parties  to  whom  it  is  addressed  that  in  executing 
it  they  are  not  to  take  measures  which  are  contrary  to 
law.  I  therefore  suppose  that  the  word  "  legal"  here 
has  the  signification  which  it  has  in  ordinary  parlance, 
namely,  as  contradistinguished  to  "moral,"  and  as 
directing  some  sort  of  litigation. 

Looking,  then,  at  the  circumstances  of  this  case  as 
set  out  in  the  writ  and  return,  I  am  of  opinion  that  we 
ought  not  to  command  the  defendants,  at  their  own 
risk,  to  enter  into  litigation  with  The  Southampton  Dock 
Company.  If,  instead  of  adopting  this  proceeding  by 
mandamus,  the  prosecutors  had  had  recourse  to  a  Court 
of  equity,  the  relators  would  have  been  compelled  to  give 
the  defendants  an  indemnity  against  the  costs  of  bringing 
an  action  against  the  Company ;  and  in  point  of  justice 
we  ought  not  to  impose  on  the  defendants  the  duty  of 
smug  The  Southampton  Dock  Company  except  on  the 
same  equitable  terms,  especially  when  we  see  that,  in 
the  event  of  their  doing  so,  there  wiU  be  a  very  serious 
litigation  behind.  It  may  indeed  be  suggested  that,  as 
the  language  of  this  mandamus  is  general,  the  defend- 
ants ought  to  have  stated   in  their  return  that  they 
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applied  unsuccessfully  to  the  prosecutors  for  such  an         1861. 
indemniiy ;  but  the  answer  to  that  is  that  the  writ  in    xhoQuBEN 
its  terms  is  not  conditional^  but  absolute.  Commissione 

of  Port  of 

SOUTHAMP. 

Crobcpton  J.    I  regret  that  questions  such  as  are         ton. 
raised  in  this  case  should  be  disposed  of  on  a  minute 
and  technical  point  of  special  pleading. 

I  agree  with  my  Lord  Chief  Justice  that  if  this  writ  had^ 
in  words^  directed  the  defendants  to  bring  an  action  against 
The  Southampton  Dock  Company  for  this  money^  it  cotdd 
not  be  supported.  I  think  also  that  the  return  is  bad^ 
for  reasons  into  which  it  wiU  be  needless  to  enter^  and 
that  the  defendants  might  be  ordered  by  mandamus  to  per- 
form the  statutory  duty  cast  upon  them  by  these  enact- 
ments^ even  though  the  right  of  the  prosecutors  against 
them  were  merely  of  an  equitable  nature.  But  the  only 
point  necessary  for  us  to  determine  is,  whether  the  man- 
datory part  of  this  writ  is  good.  Now  I  have  always 
understood  that,  in  the  law  of  mandamus,  the  rule  is  that 
the  mandatory  part  of  the  writ  may  be  very  general,  but 
that  the  return  must,  on  the  contrary,  be  very  minute 
in  shewing  why  the  party  did  not  do  what  he  was  com- 
manded. Then  the  whole  question  is,  are  we  to  imder- 
stand  the  mandatory  part  of  this  writ  as  necessarily 
meaning  that  the  defendants  are,  at  their  own  risk,  to 
take  legal  proceedings  against  The  Southampton  Dock 
Cwwpany  to  recover  this  money?  Or  may  we  understand 
it  as  simply  meaning  that  they  are  to  take  such  steps 
for  that  purpose  as  are  necessary  and  proper  imder  the 
circumstances  ?  My  Lord  Chief  Justice  reads  it  in  the 
former  sense,  but  I  do  not  so  read  it.  The  expression 
*'  legal  measures  ^'  may  mean  "  legal  proceedings ;" 
but  it  does  not  necessarily  mean  that ;  it  may  mean. 
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1861.        f<^  instance,  an  application  to  an  attorney ;  and,  after 
The  QusBN    ^^®  general  averments  contained  in  this  writ,  I  think  it 
Commiskonepg  ^^^^^  ^^t  be  imderstood  as  meaning  "  legal  proceed- 
sItSJLI.    ^^"    ^  «>°8tr°i^  iiistniments  of  this  nature  we 
TOK.         must  read  them  as  if  they  contained  the  words  "  rea- 
sonable and  proper/'     It  would  be  unreasonable  to 
direct  the  defendants  to  bring  an  action  against  the 
Dock  Company  without  receiving  an  indemnity ;  and 
the  doubt  I  entertained  in  this  case  was  whether  the 
writ  ought  not  to  hare  directed  them  to  do  so  on 
receiving  such  an  indemnity.    Sut  I  think  the  general 
form  of  writ  here  adopted  is  the  proper  one — that  it  is 
better  pleading  not  to  specify  with  such  particularity 
what  is  to  be  done ;  and  if  the  fact  were  that  no  such 
indemnity  was  offered,  that  is  matter  of  returiL 

(Hill  J.  had  left  the  Court.) 

Blackburn  J.  After  much  doubt  I  have  come  to 
the  same  conclusion  as  my  brother  Cromptan.  The  re- 
turn to  this  mandamus  I  consider  clearly  bad ;  although 
I  confess  it  discloses  a  good  deal  of  matter  which,  if 
brought  before  the  Court  when  it  was  discretionary 
to  grant  the  writ  or  not,  would  have  influenced  my 
mind  very  much.  But  that  time  has  gone  by,  and  the 
only  question  we  have  now  to  determine  is  the  question 
of  pleading,  namely,  what  is  the  meaning  of  the  expres- 
sion in  this  writ  that  the  defendants  are  to  '^  take  the 
necessary  and  legal  measures  and  proceedings  for  obtain^ 
ing  and  recovering  payment  of  this  money.  Looking 
at  these  statutes,  I  have  no  doubt  that  they  impose  on 
the  Commissioners  the  legal  duty  of  levying  this  money, 
and  paying  over  to  the  corporation  one  fifth  of  the  sum 
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levied ;  and  I  cannot  agree  with  Mr.  Lush  that  the  Com-        1861. 
misaioners  are  in  this  respect  merely  trostees^  and  that    The  Quben 
the  only  remedy  of  the  corporation  against  them  is  by  pro-  commissioneps 
ceedings  in  equity.  Under  these  circumstances^  therefore^     SouTHiLMP- 
is  this  writ  too  large  ?     I  think  not»  and  that  my  brother         ^^''- 
Cramptan  has  put  the  matter  on  its  true  ground ;  that 
such  a  writ  may  be  in  very  general  terms^  directing  the 
parties  to  take  the  legal  and  proper  steps  for  a  particular 
purpose,  and  that  it  is  for  the  defendants  to  shew^  by 
return,  reasons  for  not  obeying  it;  as,  for  instance, 
that  the  ezpence  of  doing  so  would  be  one  which  it 
would  be  improper  to  impose  upon  them.     K  in  writs 
of  this  nature  it  were  necessary  to  negative  by  anticipa- 
tion everything  that  might  possibly  excuse  obedience, 
the  effect  would  be  to  render  them  intolerably  prolix. 

I  also  r^ret  to  be  compelled  to  decide  this  case  on  the 
technical  construction  of  the  pleadings. 

Judgment  for  the  Crown. 


The  Queen  against  Willmott.  a^^Sm. 

1.  On  a  immmaiy  conviction,  under  stat  39  &  40  (r.  3.  c.  JB9.  a.  18.,  Unlawful 
for  unlawful  possession  of  naval  stores,  the  Commissioner  (or  Superin-  possession  of 
tendant,  since  stat.  2  &  3  W.  4.  c.  40.  ss.  10.,  11.),  or  justice  of  the  peace,  manne  stores. 
has  power,  in  the  alternative,  either  to  inflict  a  fine  or  to  imprison  with  Summaiy 
haid  labour  without  imposing  a  fine.  conviction. 

2.  Quaere  whether,  in  the  latter  event,  an  appeal  to  the  Quarter  Ses-  Appeal. 
sions  is  given  by  sect.  21  of  that  statute  ?  39  ^  40  G^.  3. 

3.  The  pendency  of  an  appeal  under  that  section  has  not  the  effect  of  c-  89.  and  2^3 
suspending  the  operation  of  the  sentence.  ^'  4.  c.  40. 

i  Summary  convictions  under  that  statute  are  not  affected  by  stat  ^^  &  ^^  ^*^*- 

11  &  12  ric^.c.  43.  <?.43. 

T>RENTICE,  in  this  Term,  had  obtained  a  rule  call- 

ing  on  the  Captain  Superintendant  of,  and  resident 

at.   Her  Majest/s  Dock  Yard  at  Chatham^  to  shew 
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1861.        cause  why  a  writ  of  habeas  corpus  should  not  issue. 

The  Queen     directed  to  the  keeper  of  the  House  of  Correction  at  St, 

WiLLMOTT.     Augustine  8^  in  the  county  of  Kent^  to  bring  up  the  body 

of  one  William  Willmott,  &c.  And  why,  if  the  rule  be  made 

•    absolute,  W.  WiUmott,  without  being  brought  personally 

before  this  Court,  should  not  be  discharged  out  of  that 

custody  as  to  his  commitment  thereto,  under  and  by 

virtue  of  the  warrant  of  the  Superintendant,  dated  6th 

ApriU  1861 :  or  why  W.  fFillmott,  having  duly  entered 

into  a  recognizance  to  prosecute  an  appeal  against  his 

conviction,  should  not  be  discharged  out  of  that  custody. 

Notice  of  the  rule  to  be  given  to  the  Superintendant, 

and  to  the  solicitor  to  the  Admiralty. 

The  fietcts  were  these.  An  information  under  stat. 
39  &  40  6r.  3.  c.  89.  was  laid  before  the  Superintendant 
of  Her  Majesty^s  Dock  Yard  at  Chatham,  against  the 
defendant,  a  marine  store  dealer  at  Chatham,  for  unlaw- 
fully having  in  his  possession  certain  naval  stores  &c. 
of  a  value  not  exceeding  20s.  The  case  was  heard  on 
6th  April,  1861,  when  the  defendant  was  summarily 
convicted ;  and,  in  lieu  of  imposing  a  fine,  the  Superin- 
tendant adjudged  him  to  be  imprisoned  and  kept  to  hard 
labour  in  the  House  of  Correction  at  St.  Augustine^s, 
near  Canterbury,  for  three  calendar  months,  to  which 
place  he  was  forthwith  conveyed  and  there  detained, 
imder  a  warrant  of  commitment  issued  by  the  Superin- 
tendant. 

It  was  stated  by  affidavit,  that  the  defendant  was  pos- 
sessed at  Chatham  of  sufficient  goods  and  chattels  where- 
upon to  levy  by  distress  the  highest  amount  of  fine 
(namely  10/.)  which  the  Superintendant  had  power  to 
impose  for  the  offence,  and  that  the  defendant  had  never 
stated  that  he  was  unable  to  pay  the  fine. 
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The  defendant  gave  no  notice  of  appeal  against  his        1861. 
conviction;  but  afterwards^  on  the  10th  April,  1861,    The Qt^esn 
while  in  prison,  he  was  visited  by  a  justice  of  the  peace     wiluiott. 
for  the  county  of  Kent,  before  whom  he  entered  into 
a  recognizance  with  sureties,  in  treble  the  value  of  the 
highest  fine  that  could  be  imposed  for  his  offence,  to 
prosecute  the  appeal  at  the  next  Quarter  Sessions  of  the 
peace  for  Kent.  An  appeal  was  there  entered  accordingly, 
and  respited  to  the  July  Sessions. 

The  present  rule  was  obtained  on  two  groimds.  1, 
That  the  Superintendant  had  no  jurisdiction  to  award 
imprisonment  in  the  first  instance;  his  power  being 
limited  to  inflicting  a  fine,  and  committing  to  prison 
in  the  event  of  the  fine  not  being  paid,  and  the  offender 
not  being  possessed  of  any  effects  out  of  which  it  could 
be  levied  by  distress.  2.  That  the  defendant  was  entitled 
to  his  discharge,  having  entered  into  a  recognizance  to 
appeal  against  the  conviction. 

The  question  in  the  case  depended  on  the  following 
sections  of  stat.  39  &  40  G.  3.  c.  89.,  ''  For  the  better 
preventing  the  embezzlement  of  His  Majesty^s  naval, 
ordnance,  and  victualling  stores ;"  as  modified  by  stat. 
2ScS  W.4.C.  40.  ss.  10  and  11. 

Stat  39  &  40  a  3.  c.  89.  s.  18.  "  Whereas  it  might  tend 
to  prevent  the  commission  of  offences  if  power  were  given 
to  the  Commissioners  of  His  Majesty's  navy,  ordnance,  and 
victualling,  and  His  Majesty's  justices  of  the  peace  out  of 
Sessions,  to  hear  and  determine  offences  in  a  summary 
way  in  cases  where  the  stores  found  are  of  small  value, 
and  to  fine  or  otherwise  pimish  the  offenders  accordingly; 
be  it  enacted  &c.,  that  from  and  after  the  passing  of  this 
Act,  it  shall  and  may  be  lawfiil  to  and  for  any  principal 
oflScer  or  commissioner  of  the  navy,  ordnance,  or  vie- 
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1861.       taalling  for  the  time  being,  oft  any  justice  of  the  peace 


The  Queen     ^^^  ^^7  oounty;  division,  city,  town  corporate,  liberty, 
WiLUiOTT.     ^^  place  within  this  kingdom,  to  hear  and  determine 
any  complaint  against  any  person  or  persons  (not  being 
a  cohtractor  or  contractors,  or  employed  as  aforesaid) 
for  unlawfdlly  selling  or  deUyering,  or  causing  or  pro- 
cmring  to  be  sold  or  deliyered,  or  for  receiving  or  having 
in  his,  her,  or  their  custody,  possession,  or  keepings  or 
for  concealing  any  stores  of  war,  or  naval,  ordnance,  or 
victualling  stores  or  goods,  marked  with  such  marks 
respectively  as  are  hereinbefore  mentioned,  of  any  value 
in  the  whole  not  exceeding  20^. ;  which  said  Commis- 
sioner or  justice  respectively  is  hereby  authorized  and 
required,  upon  any  information  exhibited  or  complaint 
made  in  that  behalf,  at  any  time  within  three  calendar 
months  next  after  any  such  offence  shall  have  been 
committed,  to  cause  the  party  or  parties  accused  to  be 
apprehended  and  brought  before  him ;  or  if  he,  she,  or 
they  shall  have  absconded,  or  cannot  be  found,  then  to 
be  summoned  to  appear  before  such  Commissioner  or 
justice,  by  a  notice  or  summons  left  at  his,  her,  or  their 
last  or  usual  place  of  abode ;  and  also  to  cause  the  wit- 
nesses on  either  side  to  be  summoned ;  and  such  Com- 
missioner or  justice  shall  examine  into  the  matter  of 
fact,  and  upon  due  proof  made  thereof,  either  by  the 
voluntary  confession  of  the  party  or  parties,  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses,  (which 
oath  the  said  Commissioner  or  justice  respectively  is 
hereby  authorized  to  administer,)   give  judgment  or 
sentence  accordingly ;  and  in  case  the  party  or  parties 
accused  shall  be  convicted  of  such  offence,  then  it  shall 
and  may  be  lawful  to  and  for  such  Commissioner  or 
justice  of  the  peace  respectively  to  inflict  a  fine  of  10/. 
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upon  him^  her^  or  them^  for  such  his^  her^  or  their  1861. 
offence;  which  said  fine  so  inflicted  shall  be  divided  The Qubbh 
and  distributed^  one  moiety  thereof  to  the  informer  or  w'illmott. 
discoverer  of  the  offence,  and  the  other  moiety  thereof 
(the  necessary  chaises  for  the  recovery  thereof  being 
first  deducted)  to  the  treasurer  of  His  Majesty's  navy 
or  ordnance^  as  the  case  may  be  &c.,  and  to  award  and 
issue  out  his  warrant  under  his  hand  and  seal  for  levying 
such  fines  so  adjudged  on  the  goods  of  the  offender  or 
offenders,  and  to  cause  sale  to  be  made  thereof  for  pay- 
ment of  such  fine  and  the  reasonable  charges  of  distress, 
(to  be  judged  of  by  such  Commissioner  or  justice  respec- 
tively,) in  case  they  shall  not  be  redeemed  within  six 
days,  rendering  to  the  party  the  overplus,  if  any ;  and 
where  sufficient  goods  of  the  party  cannot  be  found  to 
answer  the  said  fine,  to  commit  the  said  offender  or 
offenders  to  the  common  gaol  of  the  county,  division, 
city,  town  corporate,  liberty  or  place,  for  the  space  of 
three  calendar  months,  unless  such  fine  shall  be  sooner 
paid,  or  in  lieu  of  such  fine  to  cause  such  offender  or 
offenders  to  be  imprisoned  and  kept  to  hard  labour  in 
the  House  of  Correction  for  the  space  of  three  calendar 
months,  as  to  such  Commissioner  or  justice  of  the  peace 
respectively  shall  be  thought  fit.^^  It  then  enacts  that 
every  such  Commissioner  or  justice  shall  cause  the 
amount  of  every  such  last  mentioned  moiety  of  fine 
which  he  shall  so  receive,  &c.  to  be  paid  into  the  hands 
of  the  treasurer  of  the  navy  or  ordnance  &c. 

Sect.  19.  '^  It  shall  and  may  be  lawful  to  and  for  the 
said  Commissioner  or  justice  before  whom  any  person 
shall  be  convicted  in  a  summary  way  as  aforesaid  (if  he 
shall  see  cause),  to  mitigate  and  lessen  any  such  before 
mentioned  fine  of  10/.,  to  be  inflicted  in  that  behalf  as 
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1861.  he  dull  think  fit,  (the  reasonable  costs  of  the  offlcen 
The  Qcsn  *°^  informen,  u  well  in  wnitVing  the  diBcoreiy  as  in 
WiiuoTT.  P'O'^cntiiig  the  aune,  being  always  allowed  over  and 
above  soch  mitigation,)  and  so  as  such  mitigation  do 
not  reduce  the  fine  to  less  than  one  moiety  of  the  sud 
nun  of  10^.,  orer  and  aboT«  the  said  coats  and  chaises" 
&c. 

Sect  20.  "  Prorided  also,  and  be  it  enacted  that,  in 
case  snch  Commissioner  or  jostice  of  the  peace  shall, 
npon  the  hearing  and  detcnnining  of  such  comjdaint  as 
aforesaid,  adjudge  the  offender  or  ofiendere,  in  lien  of  a 
fine,  to  be  imprisoned  and  kept  to  hard  labour  as  afioe- 
said,  that  then  the  informer,  or  person  or  peiwins  who 
shall  have  discovered  such  offender  or  offenders,  shall 
have  and  receive,  as  a  reward  for  soch  his,  her,  or  their 
discovery,  the  sum  of  5/,  for  every  such  offence  so  dis- 
covered," &c. 

Sect.  21.  "If  any  person  or  persona  shall  find  him- 
self,  herself,  or  themselves  a^;rieved  by  the  judgment 
of  any  such  Commissioner  or  justice,  touching  or  coa- 
ceming  any  such  stores  as  last  aforesud,  under  the 
value  of  20t.,  then  he,  she,  or  they  shall  or  may,  apon 
entering  into  a  recc^^msance  to'  His  Majesty,  with  <me 
or  more  eorety  or  snreties,  to  the  satis&ctiou  of  such 
CommisBioner  or  justice,  to  the  amount  of  treble  the 
value  of  such  fine,  appeal  to  the  justices  of  the  peace  at 
their  next  general  Qoarter  Sessions  of  the  peace  for  the 
county,  division,  city,  town  corporate,  liberty,  or  place 
wherein  the  offence  was  committed,  who  are  hereby 
empowered  to  summon  and  examine  witnesses  upon  oath, 
and  finally  to  bear  and  determine  the  same;  and,  in 
case  the  judgment  shall  be  affirmed,  it  shall  and  may 
be  lawful  for  such  justice  of  the  peace  to  award  the 
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person  or  persons  so  appealing  to  pay  aucli  costs  occa-         1861. 
sioned  by  such  appeal  as  to  them  the  said  justices  shall    The  Queen 
seem  meet,  and  to  enforce  payment  thereof,  according  to     y^^jl^Qj^. 
the  course  and  practice  of  such  Court/' 

Stat.  2  &  3  fT.  4.  c.  40.  s.  10.  Certain  officers,  to  be 
called  ^'  Superintendants,"  "  shall  have  full  power  and 
authority  to  do,  execute,  and  perform  all  and  every  the 
duties,  matters,  and  things  which  by  any  Act  or  Acts  of 
Parliament  now  in  force  any  Commissioner  of  the  navy 
or  victualling  resident  at  any  naval  or  victualling  yard 
or  establishment,  or  at  any  naval  hospital,  at  home  or 
abroad,  is  authorized  or  required  to  do.'* 

Sect.  11.  ^'  The  Superintendants  so  to  be  appointed 
shall  have  and  they  are  hereby  invested  with  fiill  power 
and  authority  to  administer  oaths,  and  to  exercise  the 
duties,  powers,  and  authorities  of  justices  of  the  peace, 
in  all  places  whatever,  and  in  all  matters  relating  to  His 
Majesty's  naval  service,  and  to  the  stores,  provisions, 
ammunition,  and  the  accounts  thereof,  and  in  aU  other 
cases  whatever  in  which  any  Commissioner  of  the  navy 
or  victualling  is  empowered  to  act  as  a  justice  by  any 
Act  or  Acts  now  in  force,  in  as  full  a  manner  to  all 
intents  and  purposes  as  if  such  Superintendants  had  been 
named  in  any  such  Act  or  Acts,  or  in  any  commission 
of  the  peace  for  any  such  places''  &c. 

Collier  and  H.  W.  West  now  shewed  cause.  First,  the 
Superintendant  is  empowered  in  the  alternative  either  to 
inflict  a  fine,  and  if  it  is  not  paid,  and  no  goods  are  found 
on  which  a  distress  can  be  made,  imprison  without  hard 
labour;  or  to  imprison  with  hard  labour,  without  imposing 
any  fine  at  all.  The  Admiralty  officers  say  that  this  is 
the  usual  practice,  and  it  is  also  in  accordance  with  the 

VOL.  I.  D  E.   B.  &  s. 
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18G1.  language  of  the  statute.  The  I8th  section  begins  by 
The  QuEEN^  reciting  that  it  is  expedient  to  give  power  to  the  Com- 
WiLLifOTT.  Diissioner  to  "fine  or  otherwise  punish.^*  It  then  gives 
power  to  impose  a  fine,  and  after  providing  that  half  of 
the  fine  shall  go  to  the  informer,  and  making  provision 
for  the  mode  of  levying  it,  adds,  "  or  in  lieu  qfsuehjine 
to  cause  such  oflFender  to  be  imprisoned  and  kept  to 
hard  labour  in  the  house  of  correction"  &c.  This  con- 
struction is  confirmed  by  the  19th  and  20th  sections; 
the  former  clearly  referring  to  cases  where  a  fine  is  im- 
posed, and  the  latter  making  provision  to  reward  the 
informer  where  there  is  imprisonment  "in  lieu  of  fine." 
There  is  good  reason  for  this.  The  object  of  the  statute 
was  to  prevent  the  embezzling  of  the  Queen's  stores  of 
war,  by  giving  to  the  Commissioner  or  justice  of  the 
peace  a  power  of  summarily  convicting.  But,  as  this  is 
an  offence  the  enormity  of  which  varies  considerably, 
being  sometimes  of  great  malignity — indeed  the  benefit 
of  clergy  was  taken  away  from  it  by  stat.  22  C.  2.  c.  5., 
recited  in  the  present  Act— and  sometimes  very  slight,  as 
where  it  is  not  committed  with  fraudulent  intent,  it  is 
desirable  that  the  judge  by  whom  the  matter  is  deter- 
mined should  have  a  discretionary  power  to  consider  all 
the  circumstances ;  and  to  punish  the  milder  cases  by 
fine  &c.,  and  the  more  serious  ones  by  imprisonment 
with  hard  labour. 

Secondly,  the  right  of  appeal  given  by  this  statute  ex- 
tends to  those  cases  only  where  a  fine  is  imposed.  This 
appears  irom  the  language  of  the  2l8t  section,  which  gives 
that  right  solely  on  condition  of  the  party  entering  into 
recognizances  "to  the  amount  of  treble  the  value  of 
such  jfine,"  Besides,  the  recognizance  must  be  given  to 
the  satisfaction  of  the  Commissioner  or  justice  before 
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whom  the  conviction  takes  place^  whereas  here  it  was        1861. 
taken  by  another  justice  from  the  defendant  when  in    xhe  Quken 
prison.     ICochbum  C.  J.     That  last  circumstance  cer-     ^u^^ioiT. 
tainly  seems  an  answer  to  the  defendant  on  the  second 
point.] 

Prentice,  contra.    As  to  the  first  point :  this  is  a  highly 
penal  statute^  and  ought  to  be  most  strictly  construed 
in  favorem  libertatis.     Its  eflFect  is  to  give  a  power  of 
summary  conviction^  entailing  a  sentence  of  imprison- 
ment with  hard  labour ;  and^  in  the  majority  of  cases^ 
virtually  without  appeal^  as  the  time  of  imprisonment 
would  most  usually  expire  before  an  appeal  could  be 
heard.     The  statute  should  be  construed  as  vesting  in 
the  Commissioner  or  justice  of  the  peace  the  power  of 
summarily  convicting  given  to  justices  of  the  peace  by 
many  statutes^  and  in  later  times  by  the  general  Act^ 
11  &  12  Vict.  c.  43.  88.  19,  20,  21 :  the  eflFect  of  which 
is  to  enable  them  to  impose  a  small  fine,  and,  if  the 
oflTender  can  not  pay  it,  to  imprison  him  with  or  without 
hard  labour.   There  is  no  injustice  in  this,  for  the  fact  of 
a  man  being  imable  to  pay  a  small  fine  proves  him  a  va- 
grant.     In  1  Bum  Just.  786,  29th  ed.,  tit.  Commitment 
in  Execution,  it  is  said :  '^  K  a  statute  assigns  a  commit- 
ment as  a  mode  of  punishment  in  the  first  instance,  the 
conmiitment  follows  upon  and  is  the  legal  consequence 
of  the  punishment.     But  where  it  is  assigned  merely  as 
a  subsidiary  to  the  enforcing  a  punishment  or  penalty, 
the  magistrate  cannot  adopt  it  till  he  has  ascertained 
the  punishment  or  penalty  cannot  be  enforced.^' 

As  to  the  second  point :  the  21st  section  of  this  statute 
gives  appeal  "  if  any  person  shall  find  himself  aggrieved 
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18G1.  by  the  judgment  of  the  Commissioner''  &c.  In  Rex  v. 
The  QjiEEN  Brooke  {a)  this  Court  held  that  a  justice  of  the  peace 
WiLLMOTT.  ^^^  ^^  power  to  bail  a  person  who  had  appealed 
against  a  committal  under  the  Vagrant  Act:  but  the 
reason  was,  that  in  the  event  of  the  appeal  being  de- 
cided in  favour  of  the  respondents  the  justice  had  no 
power  to  commit  him ;  a  diflSculty  which  has  been 
removed  by  stat.  11  &  12  Vict  c.  43.  *.  27.  [CocUmm 
C.  J.'  In  construing  this  statute  we  must  go  by  the 
law  as  it  stood  at  the  time  when  it  was  passed.  Stat. 
11  &  12  Vict  c.  43.  was  long  subsequent.  Cromp- 
ton  J.  Kendall  v.  Wilkinson  (i),  cited  in  Afey  on 
ConvictionSy  p.  304,  4th  ed.,  is  strong  authority  to  shew 
that  the  eflFect  of  a  commitment  by  a  justice  of  the 
peace  is  not  suspended  by  the  mere  fact  of  appeaL 
That  case  was  subsequent  to  stat.  11  &  12  Vict  c.  43.] 
It  is  a  great  hardship  on  a  party. 

CocKBtTRN  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  It  is  certainly  no  easy  task 
to  construe  an  enactment  framed  like  that  before  us. 
Nothing  can  be  more  obscure  or  confused  than  the 
language  of  sect.  18;  but,  on  the  whole,  the  more 
reasonable  construction  is  to  hold  that,  on  proof  of  the 
oflFence,  the  Commissioner  (for  whom  the  Superinten- 
dant  is  now  substituted)  has  power  in  the  alternative ; 
either  to  inflict  a  fine  not  exceeding  10/.,  and  in  the 
absence  of  payment  and  of  goods  and  chattels  to  answer 
the  fine,  imprison  for  three  months  or  until  it  is  paid,  or, 
without  imposing  any  fine  at  all,  to  sentence  the  offender 
to  three  months  imprisonment  with  hard  labour. 

The  introductory   part  of  the  18th   section,  which 

(«)  2  T,  B.  190.  (/;)  4  E.  4-  B.  C80. 
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speaks  of  the  expediency  of  enabling  the  Commissioner  1861. 
to  fine  or  otherwise  punish,  reads  as  if  the  Legislature  ^he  Qui  en 
contemplated  that  he  should  have  power  to  punish  willmott. 
otherwise  than  by  fine.  It  is  true  that  when  we  come 
to  the  enacting  part  of  the  section  there  is  considerable 
difficulty;  for^  after  enacting  that  the  Commissioner 
may  inflict  a  fine  &c.^  it  empowers  him^  '^in  lieu  of 
such  fine/^  to  cause  the  offender  to  be  imprisoned  and 
kept  to  hard  labour.  The  words  "  in  lieu  of  suchjine/^ 
taken  in  their  ordinary  acceptation^  seem  to  support  the 
supposition  that  the  Legislature  intended  that  a  fine 
should  be  imposed  in  the  first  instance^  and  that^  in  the 
event  of  its  not  beingpaid^  imprisonment  shouldfollow.  On 
the  other  hand^  however^  it  is  difficult  to  suppose  the  in- 
tention  of  the  Legislature  to  have  been  that  if  a  distress 
warrant  issues  for  the  fine^  and  no  goods  or  chattels 
are  found  to  satisfy  it,  imprisonment  without  hard 
labour  is  to  follow^  while^  on  the  other  hand^  if  the 
Commissioner  thinks  it  inexpedient  to  issue  a  distress 
warranty  he  may,  imder  the  same  circumstances,  and 
with  the  same  degree  of  delinquency  before  him,  award 
imprisonment  with  hard  labour.  I  therefore  think  that 
the  true  construction  of  this  section,  and  that  which 
will  go  farther  than  any  other  to  reconcile  the  whole 
enactment  with  common  sense,  is  to  hold  that  the 
Legislature  meant  that  the  Commissioner  should  exer- 
cise his  judicial  discretion  in  the  first  instance — either 
to  inflict  a  fine ;  in  which  event  he  is  to  have  power 
to  issue  a  distress  warrant,  and  if  no  effects  are  found 
to  satisfy  it,  then  with  the  alternative  of  imprisonment 
without  hard  labour ;  or  to  adjudge  imprisonment  with 
hard  labour,  without  any  alternative  at  all. 

Considerable  difficulty  also  arises  on  the  appeal  clause* 
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1861.  In  the  first  place  it  is  not  plain  that  it  was  the  intention 
The  Queen  ^^  ^^^  Legislature  to  give  an  appeal  at  all  under  circum- 
WiLUfOTT.  stances  like  the  present.  The  right  to  appeal  is  only 
given  on  the  party  entering  into  recognizance  to  trehle 
the  amount  of  the  fine;  though  possibly  that  may  be 
construed  to  apply  not  only  to  cases  vhere  a  fine  is 
inflicted^  but  also  to  those  where  imprisonment  is 
awarded  in  lieu  of  fine.  We  need  not,  however,  decide 
the  question ;  for,  even  supposing  an  appeal  would  lie 
under  these  circumstances,  what  we  are  asked  to  do 
is  to  discharge  the  defendant  out  of  custody.  It  is 
urged  that  we  can  do  this  under  stat.  11  &  12  Vict, 
c.  43. ;  but  I  find  no  such  provision  in  that  statute,  the 
27th  section  of  which  merely  enacts  that,  in  the  event 
of  the  appeal  against  a  conviction  being  decided  against 
the  appellant,  the  justice  may  issue  his  warrant  to  carry 
the  sentence  into  execution.  In  the  present  case  the 
warrant  of  commitment  has  already  been  issued,  and 
execution  carried  into  effect. 

I  cannot  conclude  without  expressing  my  great  regret 
that  in  the  administration  of  criminal  justice  we  have 
to  interpret  a  statute  so  ill  drawn  as  that  before  us. 
Seeing  a  distinguished  member  of  the  Legislature  and 
of  the  Profession  present,  I  hope  this  statute  will  not  be 
allowed  to  remain  in  the  present  form  on  the  statute 
book,  but  that  measures  will  be  taken  to  render  it  plain 
to  those  who  have  to  administer  it. 

Cromfton  J.  On  consideration,  I  also  am  of  opinion 
that  this  conviction  is  good.  That  is  the  first  question 
we  have  to  decide.  It  is  argued  that  the  Superintendant 
was  wrong  in  not  inflicting  a  fine  in  the  first  instance 
and,  if  it  were  not  paid,  then  awarding  imprisonment  for 


XXIV.   VICTORIA.  39 

three  months.  When  the  present  rule  vas  moved,  the  1861. 
question  appeared  to  me  so  diflScult  that  I  thought  we  xho  Queen 
might  have  to  decide  it  by  applying  the  principle  that,  ^jx^lmott. 
where  a  Court  cannot  see  its  way  in  the  construction  of 
a  penal  statute,  it  must  give  its  doubt  in  favour  of  the 
prisoner.  But^  looking  at  this  statute,  I  think  it  meant 
to  give  the  Commissioner  (now  the  Superintendant) 
power  in  the  alternative  to  fine  or  imprison,  according 
to  the  magnitude  of  the  offence ;  and  the  construing  it 
otherwise  would  lead  to  the  very  great  absurdity  pointed 
out  by  my  Lord.  Besides,  I  think  the  20th  section 
extremely  strong  to  the  same  effect,  for  it  provides,  ^'  In 
case  such  Commissioner  &c.  shall,  upon  the  hearing  and 
determining  of  such  complaint,  adjudge  the  offender  in 
lieu  of  a  fine  to  be  imprisoned  and  kept  to  hard  labour^' 
&c.  This  evidently  does  not  refer  to  the  case  where  a 
fine  has  been  awarded  and  there  is  a  return  of  no  goods, 
but  means  that  he  may  do  so  on  the  original  hearing. 
The  only  answer  to  that  is  the  appeal  clause,  the  2Ist 
section;  and  if  it  be  true  that  no  appeal  is  given 
when  hard  labour  is  awarded,  it  would  look  much,  at 
first  view^  as  if  the  Legislature  meant  that  a  fine 
should  be  imposed  in  the  first  instance.  But  I  doubt 
if  that  is  the  meaning  of  that  section.  It  says,  '^  K  any 
person  shall  find  himself  aggrieved  by  the  judgment  of 
any  such  Commissioner  or  justice  &c.,  he  may,  upon 
entering  into  a  recognizance  &c.,  appeal  to  the  justices 
of  the  peace  at  their  next  general  quarter  sessions.^'  I 
think  that  shews  there  is  an  appeal  in  the  one  case  as  well 
as  the  other.  Then^  however,  comes  the  further  question, 
suppose  an  appeal  is  given,  can  we  discharge  the  pri- 
soner ?  The  late  cases  are  very  clear  that,  although  an 
appeal  against  a  conviction  is  given  by  statute,  it  does 
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1861.        ^ot  in  general  suspend  the  eflFect  of  the  warrant  of  com- 

The  Queen     Diitment;  for  that  we  need  only  look  to  Kendall  v. 

WiLLMOTT      ^i^^nson  (a).     No  doubt  it  is  a  great  hardship  on  a 

party  that  the  law  should  be  so,  especially  where  his 

liberty  depends  on  the  construction  of  a  statute  drawn 

as  this  is. 

Hill  J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

Blackburn  J.  I  am  of  the  same  opinion.  I  agree 
in  the  construction  which  has  been  put  on  the  18th 
section  by  the  rest  of  the  Court ;  and  on  this  subject 
will  merely  add  that,  in  order  to  render  the  whole  per- 
fectly plain,  we  need  only  alter  the  pimctuation,  which 
is  no  part  of  the  statute.  After  the  words  ^'  inflict  a 
fine  &c.  for  such  his,  her,  or  their  oflFence,*'  there  is  a 
semicolon ;  the  section  then  provides  for  enforcing  the 
fine,  and  gives  power  to  award  imprisonment  for  three 
calendar  months,  '^  unless  such  fine  shall  be  sooner 
paid,'*  after  which  word  '^paid'^  there  is  a  comma;  and 
the  section  then  goes  on  to  say,  "  or  in  lieu  of  such  fine, 
to  cause  the  offender  to  be  imprisoned  and  kept  to  hard 
labour  fee.  for  three  calendar  months.^'  We  have  only 
to  strike  out  the  semicolon  after  the  word  "  offence/' 
and  put  a  comma  instead,  and  then  put  a  semicolon 
instead  of  a  comma  after  "  paid,^^  and  all  becomes  dear. 

But  there  is  great  diflSculty  in  construing  the  21st 
section.  I  am  inclined  to  think  that  its  effect  is  to  give 
an  appeal  in  all  cases ;  but,  even  if  that  be  so,  an  appeal 
has  not  in  general  the  effect  of  suspending  the  sentence ; 
at  all  events  there  is  nothing  in  this  statute  which  gives 

(^)  AE.^B,  680. 
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it  that  eflfect.  According  to  Kendall  v.  Wilkvison  {a)  it 
is  a  question  of  great  general  importance  whether  stat. 
11  &  12  Vict  c.  43.  gives  such  eflfect  to  an  appeal;  and 
if  I  thought  that  that  statute  applied  I  should  like  to 
take  further  time  for  consideration.  But  here  the  con- 
viction is  not  before  a  justice  of  the  peace,  but  before  a 
Superintendant,  under  stats.  39  &  40  (?.  3.  c.  89.  and 
2  &  8  W.  4.  c.  40.,  and  I  do  not  think  stat.  11  &  12  Vict 
c.  43.  applies  to  such  a  case  at  all. 

Rule  discharged. 

(a)  4  £1  #  B,  680. 
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The  Great  Indian  Peninsula  Railway 
Company  against  Saundejus. 


1.  Where  goods  are  insured  by  a  policy  of  marine  insurance  in  the 
ordinary  form,  the  expression  "  warranted  free  from  particular  average" 
is  not  confined  to  losses  arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves ;  but  is  equi^ent  to  a  warranty  against  total  loss  and 
jgeneral  average  only ;  and,  consequently,  includes  expences  incurred  in 
relation  to  the  goo^. 

2.  A  quantity  of  iron  rails  was  shipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship  lost  or  not  lost.  The  ship- 
pers insured  them  by  a  pob'cy  in  the  ordinary  form  "  warranted  free 
from  particular  average,  unless  the  ship  be  stranded,  simk  or  burnt." 
The  ship  wa-s  neither  sunk,  stranded  nor  burnt ;  but  there  was  a  con- 
structive total  loss  of  her  by  perils  of  the  sea.  The  rails  were  saved, 
and  sent  on  in  other  vessels  to  their  destination,  for  which  the  insured 
was  compelled  to  pay  freight  to  an  amount  not  exceeding  the  value  of  the 
rails.     Held,  that  this  freight  was  not  recoverable  under  the  policy. 

3.  Quaere,  whether  an  underwriter  on  a  policy  against  total  loss  only, 
with  the  usual  clause  authorizing  the  assured  to  sue  and  labour  for  the 
preservation  of  the  subject  matter  of  the  insurance,  is  Uable  for  expences 
mcurred  by  the  assured  for  the  purpose  of  rescuing  the  subject  matter 
of  the  insurance  from  a  state  of  perU,  which  might  have  resulted  in  a 
total  loss,  but  did  not  ? 


Wednesday^ 
AprU  24th. 

Marine  in- 
surance. 
Particular 
average. 
Partudloss. 
Expenceof 
forwarding 
goods. 


T^HE  following  case  was  stated,  without  pleadings,  by 
consent  and  by  order  of  a  Judge,  under  The  Common 
Law  Procedure  Act,  1852. 
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In  November y  1858,  the  plaintiflfs  shipped  at  London 
on  board  The  Bombay  bound  (or  Kurrachee  and  Bombay, 
with  leave  to  call  at  Cork  for  troops,  about  480  tons  of 
iron  rails,  to  be  conveyed  to  Bombay  for  the  plaintiffs, 
upon  the  terms  of  the  following  bill  of  lading. 

'^  Shipped  in  good  order  and  well  conditioned,  by  The 
Chreat  Indian  Peninsula  Railway  Company,  in  and  upon 
the  good  ship  called  The  Bombay,  whereof  is  master  for 
the  present  voyage  Hamanch,  and  now  riding  at  anchor 
in  the  river  Thames,  and  bound  for  Bombay,  with  liberty 
to  land  passengers  at  Kurrachee,  1995  bars  railway  iron, 
being  marked  and  nmnbered  as  in  the  margin,  and  are 
to  be  deUvered  in  the  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  Bombay  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation 
of  whatever  nature  and  kind  soever  excepted,  save  risk 
of  boats  as  far  as  ships  are  liable  thereto)  unto  the 
secretary  of  the  said  Company,  or  to  his  assigns,  freight 
for  the  said  goods,  to  be  paid  here,  ship  lost  or  not, 
with  primage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath 
aflSrmed  to  four  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  bills  being  accomplished  the 
others  to  stand  void.  Dated  in  London,  2d  November, 
1858.     Weight  and  contents  imknown  to 

Thomas  Hamanch** 

In  the  margin  were  inserted  the  particulars  of  the 
rails,  together  with  this  note.  "  Weight,  contents  and 
value  unknown,  and  not  answerable  for  leakage,  breakage 
or  rust,  nor  loss  by  vermin.     E.  Gellatt,  for  Z>.  Dunbar  J* 

On  the  2d  day  oi  November,  1858,  the  plaintiffs  paid 
to  the  owners  of  The  Bombay  the  sum  of  629/.  9s,  \0d. 
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for  freight  on  the  rails  mentioned  in  the  bill  of  ladings 
being  at  the  rate  of  25«.  per  ton. 

On  the  11th  day  of  November ^  1858,  the  plaintiffs 
effected  a  policy  of  insurance  at  LlayJPs  for  the  sum  of 
4500/L  on  rails  valued  thereat,  ^^varranted  free  from 
particular  average,  unless  the  ship  be  stranded,  sunk  or 
burnt.  Greneral  average  payable  according  to  foreign 
statement'^  &c.  The  defendant  subscribed  this  policy 
for  the  simi  of  150il 

The  sum  of  4500i  mentioned  in  the  policy  as  the 
value  of  the  rails  included  their  first  cost,  and  also  the 
above  mentioned  freight,  as  well  as  the  insurance  and 
shipping  charges. 

Soon  after  The  Bombay  sailed  she  experienced  very 
heavy  gales,  had  all  her  masts  carried  away  by  tempests, 
became  entirely  disabled,  and  was  eventually  towed  into 
Plymouthy  on  December  5th,  1858,  by  Her  Majesty's  ship 
ArgiLs.  On  her  being  surveyed,  it  was  ascertained  that 
the  expence  of  repairing  her  would  exceed  her  value 
when  repaired,  and  thereupon  notice  of  abandonment 
of  the  voyage  was  given  to  the  shippers  by  the  ship- 
owners, and  she  was  shortly  afterwards  broken  up ;  the 
expence  of  repairing  her  being  an  expence  which  no 
reasonable  person  would  have  incurred. 

The  iron  rails  which  the  plaintiffs  had  shipped  in  The 
Bombay  were  without  delay  taken  out  of  her  by  the 
plaintiffs,  and  by  them  shipped  to  Lo7idon,  and  there 
shipped  by  the  plaintiffs  on  board  three  other  vessels. 
At  the  time  of  that  shipment  the  rates  of  freight  had 
risen,  and  the  plaintiffs  were  compelled  to  pay  freight 
at  the  rate  of  30s.  per  ton  on  the  rails  shipped  in  one 
of  them,  and  of  40^.  per  ton  on  those  shipped  in  the 
other  two,  such  freights  amounting  in  the  whole  to 
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825/.  Il5.  7d,  The  three  vessels  into  which  the  rails 
were  shipped  arrived  in  due  course  at  Bombay,  with  the 
rails  on  board  in  safety. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant,  as  one  of  the  underwriters,  was  liable  to 
pay  to  the  plaintiffs  his  proportion  of  that  sum  of 
825/.  Il5.  7rf.,  or  any  part  thereof. 

The  case  was  argued,  on  the  23d  April,  before 
Crompton,  HUl  and  Blackburn  Js. 


Edward  James,  for  the  plaintiffs.  The  plaintiff  are 
entitled  to  recover,  unless  the  loss  sustained  by  them 
in  being  obliged  to  pay  this  extra  freight  comes  within 
the  exception  in  the  policy  "  free  from  particular 
average.^'  ^'  Particular  average"  means  losses  arising 
from  injury  to  or  deterioration  of  the  goods  themselves ; 
whereas  here  the  plaintiffs  seek  to  recover  money  paid 
by  them  to  prevent  a  total  loss  of  the  goods  by  perils 
of  the  seas,  a  contingency  which  is  insured  against  by 
the  policy.  The  question  as  to  the  precise  meaning  of 
"  particular  average"  is  a  very  important  one,  on  which 
no  decision  is  to  be  found  in  this  country;  but  it  is 
otherwise  in  America,  and  the  subject  has  been  dis- 
cussed in  works  of  authority.  In  Stevens  §•  Beneche 
on  Average  {^American  edition,  1833),  p.  341,  it  is  said, 
"the  term  ^particular  average'  denotes,  in  general, 
every  kind  of  expence  or  damage,  short  of  a  total  loss, 
which  regards  a  particular  concern,  and  which  is  to 
be  borne  by  the  proprietor  of  that  concern  alone.  As 
between  the  assured  and  the  underwriter,  it  means 
losses  of  this  description,  as  far  as  the  underwriter  is 

liable And  although  in  the  law  all  kinds  ofexpences, 

short  of  a  total  loss,  are  recoverable  under  the  head  of 
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average :  yet  there  is  this  diflTercnce,  (at  least  in  this 
country)  between  a  deterioration  in  value  of  the  thing 
insured,  or  particular  average  in  a  stricter  sense^  and  ex- 
pences  incurred  for  thepreservation  of  the  same  things  that 
such  expences  may  be  claimed^  although  there  be  no  claim 
for  particular  average,  either  because  the  policy  was  war- 
ranted free  fix)m  particular  average,  or  becausethe  per  cent- 
age  was  short  of  that  for  which  the  imderwriter  becomes 
liable.^'  In  Amould  an  Insurance^  vol  ii.,  p.  814,  2d  ed., 
it  is  said :  ^^  As  a  general  principle,  the  imderwriter  on 
one  subject  of  insurance  has  nothing  to  do  with  losses, 
charges,  or  contributions  imposed  upon  it  by  reason,  or 
on  account  of,  another.  Thus  the  underwriter  on  goods 
has  nothing  to  do  vrithfreiffht;  all  that  he  insures  being 
the  safe  arrival  of  the  goods :  hence,  it  is  a  well  estab- 
lished principle  in  the  law  of  marine  insmrance,  that, 
though  sea  damaged  goods,  if  they  arrive  in  specie  or 
in  bulk,  pay  the  same  freight  as  though  they  arrived 
sound,  the  underwriter  on  goods  cannot  be  charged  with 
the  detriment  the  merchant  thus  sustains  by  having  to 
pay  the  same  freight  on  a  diminished  value,  nor  can  he 
be  charged  with  any  pro  rata  freight  the  merchant  may 
have  to  pay  the  shipowner;  although  it  seems  doubtful 
whether  he  may  not  be  charged,  under  certain  circum- 
stances, with  the  increased  freight  which  the  merchant 
is  obliged  to  pay  the  shipowner  in  case  of  transhipment, 
when  the  freight  by  the  substituted  exceeds  that  by  the 
original  ship:^^  referring  to  Shipton  v.  Thornton  {a). 
And,  p.  872,  "  Amongst  the  commodities  which  are  the 
subject  of  marine  insurance,  it  is  obvious  that  there  are 
many  which  are  liable  to  be  deteriorated  in  a  much 
greater  degree  than  others  by  the  eflfect  of  the  perils 

(«)  9  A.  4'  K  336,  7 


18G1. 

Great 

Indian 

Peninsula 

Kailway 

Company 

V. 

Saunders* 


46 


EASTER  TERM. 


1861. 


Great 

Indian 

Peninsula 

Railway 

Company 

V. 

Saunders. 


insured  against There  are,  also,  many  articles 

of  a  perishable  nature  with  regard  to  which  it  is  very 
difficult  to  discover  how  far  their  deterioration  is  owing 
to  the  direct  operation  of  the  perils  of  the  seas,  for 
which  the  underwriter  would,  primd  facie,  be  liable,  and 
how  far  to  that  inherent  decay  and  internal  decomposi- 
tion, for  the  effect  of  which,  as  we  have  already  seen,  he 
is  not  responsible.     In  order  to  avoid  the  difficulty  of 
adjusting  the  rate  of  premium  on  such  commodities 
to  the  risk  incurred  on  them,  and  to  escape  being 
harassed  with  claims  for  partial  losses  alleged  to  have 
arisen  from  the  perils  insured  against,  but  which  may 
really  be  owing  in  great  part  to  the  inherent  vice  of  the 
commodity  itself,  the  underwriters  in  almost  all  coun- 
tries where  the  practice  of  marine  insurance  prevails, 
haVe  introduced  clauses  into  the  policy,  by  which  they 
stipulate  that  on  certain  enumerated  articles   of  the 
most  petisfiable  nature,  and  of  very  frequent  import  and 
export,  they  will  not  be  liable  for  any  amount  of  sea 
damage  (average)  short  of  total  loss ;  upon  others  less 
perishable,  that  they  will  not  be  liable  unless  the  damage 
amoimts  to  a  certain  per  centage  on  their  prime  cost,  or 
value,  in  the  policy.     The  policies  of  all  mercantile 
states  contain  certain  stipulations,  introduced  with  this 
object,  whioh  vary  greatly  both  in  respect  of  the  articles 
enumerated  and  the  amoimt  of  per  centage  at  which  the 
liability  of  the  underwriter  commences.    The  stipulation 
in  use  in  this  country  (which  was  first  introduced  about 
the  year  1749)  is  generally  called  the  common  memo- 
randum,  and  the  articles  enumerated  in  it  are  called 
memorandum  articles,^    And  again,  p.  885,   ''A  third 
rule  is  that  expences  incurred  for  saving  or  preserving 
the  cargo  and  freight  (such  as  warehouse  rent  in  an 
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intermediate  port,  and  expences  of  unloading  and  re- 
loading) cannot  be  added  to  the  damage^  in  order  to  make 
it  up  to  the  required  amount;  for,  as  Mr.  Stevens  says, 
these  expences  are  not  of  the  nature  of  a  loss,  bift  are 
charges  incurred  to  preserve  and  bring  forward  the  pro- 
perty :   the  clause  only  contemplates  a  loss,  and  thaf 
such  loss  should  arise  from  an  accident.     If,  however, 
the  loss,  independently  of  these  charges,  exceeds  the 
limited  amount  of  per  centage,  these  charges  them- 
selves must  be  paid  by  the  underwriter,  whether  they 
amount  to  3£  per  cent  or  not.^'     In  Livie  v.  Janson  {a) 
Lord  EUenborough  says  (p.  655),  '^  There  may  be  cases 
in  which,  though  a  prior  damage  be  followed  by  a  total 
loss,  the  assured  may  nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss,  which  may  not  be  extin- 
guished by  the  subsequent  total  loss.     Actual  disburse- 
ments for  repairs  in  fact  made,  in  consequence  of  injuries 
by  perils  of  the  seas  prior  to  the  happening  of  the  total 
loss,  are  of  this  description;   unless  indeed  they  are 
more  properly  to  be   considered   as   covered  by  that 
authority  with  which  the  assured  is  generally  invested  by 
the  policy,  of  ^  suing,  labouring,  and  travailing  &c.  for, 
in,  and  about  the  defence,  safeguard  and  recovery  of  the 
property  insured :'  in  which  case  the  amount  of  such 
disbursements  might  more  properly  be  recovered  as 
money  paid  for  the  underwriters,  under  the  direction 
and  allowance  of  this  provision  of  this  policy,  than  as  a 
substantive  average  loss  to  be  added  cumulatively  to  the 
total  loss  which  is  afterwards  incurred  in  consequence 
of  the  sea  risks/'  In  Thompson  v.  The  Royal  Exchange 
Assurance   Company  (J),    Bayley  J.,   speaking    of  the 
clause  in  a  policy  excepting  underwriters  from  par- 
Co)  12  East,  648.  (h)  16  East,  214. 
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ticular  average,  says,  "  The  very  object  of  the  exception 
is  to  free  the  underwriters  from  liability  for  damaged 
goods.  They  say  in  eflfect  that  they  will  be  liable  if  the 
goodt  are  wholly  lost,  but  not  if  they  are  only  damaged/' 
1  Marsh.  Insurance^  165,  3d  ed. :  "  If  in  the  course  of 
-the  voyage,  the  ship  be  disabled,  by  stress  of  weather,  or 
any  other  peril  of  the  sea,  the  captain  ought  to  hire 
another  vessel  for  the  transport  of  the  goods,  and  pro- 
ceed on  the  voyage,  if,  imder  all  the  circumstances  of 
his  situation,  it  be  for  the  interest  of  all  concerned  that 
he  should  do  so.  In  such  case,  as  the  law  is  understood 
in  France^  the  insurers  shall  pay  all  average  losses  on 
the  goods,  the  expence  of  salvage,  unloading,  ware- 
housing, and  reloading,  together  with  all  duties  that 
may  have  been  paid,  and  the  increase  of  freight,  if  any. 
In  short,  they  must  bear  every  expence  which  is  the 
necessary  consequence  of  changing  the  ship.''  In 
Maude  and  Pollock  on  Merchant  Shipping,  278,  2d  ed., 
note  (A),  "  Simple  or  particular  average  arises  where  any 
damage  is  done  to  the  cargo  or  vessel  by  accident  or 
otherwise,  such  as  the  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  the  turning  sour  of  a  cargo  of  wine, 
which  are  all  losses  which  rest  where  they  falL  This 
expression,  as  applied  to  losses  of  this  description,  has 
been  said  to  be  inaccurate ;  but  the  term  average  appears 
strictly  not  to  imply  any  more  than  a  damageJ^  [He 
also  referred  to  Rosetto  v.  Gumey  (a),  Duff  v.  Mac- 
kenzie{b);  and  Blackburn  J.  referred  to  Chapman  v. 
Benson  (c),  aflSrmed  in  Dom.  Proc.  (d).  Crompton  J.  I 
have  always  understood  that,  as  applied  to  goods,  "  par- 

(fl)  nC.B.  176. 

(6)  ^L,J.C.  P.  313.    Also  reported  3  C.  B.  N.  S.  16. 

(c)  5  a  B.  330.  (rf)  2  H,  L.  Ca.  096. 
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ticular  average''  and  '*  partial  loss''  mean  the  same 
thing ;  and  I  think  you  will  find  it  so  stated  in  Park 
on  Insurance  (a).  You  want  to  make  out  that  there  is  a 
kind  of  loss  of  goods  which  is  neither  total  nor  partial.] 
This  question  has  been  much  ventilated  in  America. 
In  Mumford  v.  The  Commercial  Insurance  Company  {b), 
where  goods  insured  were  captured  during  the  voyage, 
and  the  vessel  was  released ;  bht  the  goods  were  detained 
for  further  proof,  and  were  afterwards  restored  on 
payment  of  the  full  freight ;  but  the  owner  was  obliged 
to  hire  another  vessel  to  carry  them  to  their  place  of  desti- 
nation ;  it  was  held  that  the  insurer  was  liable  to  pay  this 
additional  or  increased  freight,  being  an  expence  neces- 
sarily incurred  in  consequence  of  the  capture.  [He  also 
cited  Searle  v.  Scovell  (c).  Crompton  J.  I  do  not 
think  that  Mumford  v.  The  Commercial  Insurance  Com- 
pany {b)  helps  you ;  for  Kent  C.  J.  treats  the  question 
before  him  as  one  of  a  loss  or  general  average.]  At 
all  events  the  plaintiffs  are  entitled  to  recover  under  the 
clause  which  authorizes  the  assured  to  sue  and  labour  for 
the  preservation  of  the  subject  matter.  In  2  Phillips  on 
Insurance^  4?64  (3d  ed. ),  §  1 777,  it  is  said, "  Suppose  the  case 
of  an  impending  total  loss  of  articles  insured  free  of  aver- 
age, and  expences  incurred  to  avert  it ;  are  these  expences 
within  the  exception,  and  to  be  borne  by  the  assured  ? 
or  are  the  underwriters  liable  for  them,  on  the  ground 
that  they  were  incurred  to  prevent  a  total  loss  for  which 
they  would  have  been  liable  ?"  He  cites  some  autho- 
rities in  which  this  question  was  presented,  but  not 
discussed:  and  adds,  ^'Expence  incurred  to  prevent  a 
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(a)  See  vol.  1.  chap.  ri. 

(b)  5  Joknt.  ( U.  8.)  Rep.  282, 

(<?)  4  Johns.  Ch.  Rep.  (American)  218. 


VOL.  I, 


C.    B.   &   S. 


50 


1861. 

Great 

Indian 

Peninsula 

Bailway 

Company 

V. 

Saundebs. 


EASTER  TERM. 

total  loss  of  an  article  insured  free  from  partial  loss  seems 
properly  to  come  imder  the  liability  to  '  sue,  labour,  and 
travel'  at  the  expence  of  the  underwriters,  which  the 
underwriters  ought  to  be  liable  to  reimburse  on  such 
articles  no  less  than  on  others.^' 

Honyman  was  proceeding  to  argue  the  case  on  the 
part  of  the  defendant,  whtn 

The  Court  said  that  they  would,  if  necessary,  hear  him 
on  a  Aiture  day.  They  added  that  the  point  raised  was 
one  of  some  novelty  in  this  country ;  and  that,  although 
they  did  not  entertain  any  doubt  about  it,  they  deemed 
it  right  to  deUver  their  opinion  in  a  formal  judgment. 

Cur,  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.  In  this  case  the  plainti&  insured 
themselves  by  the  ship  Bombay^  on  a  voyage  to  Kurra^ 
chee  or  Bombay^  by  a  policy  in  the  ordinary  form  of  a 
Lombard  Street  policy,  on  "  rails  valued  at  4500/.,  war- 
ranted free  from  particular  average ;  unless  the  ship  be 
stranded,  sunk,  or  burnt.''  It  is  upon  this  warranty 
that  our  judgment  depends. 

It  appears,  by  the  statement  in  the  special  case,  that 
the  goods  were  shipped  on  board  The  Bombay,  to  be 
carried  on  the  voyage  for  a  sum,  inaccurately  called 
freight,  to  be  paid  here,  ship  lost  or  not  lost.  The  ship 
was,  by  perils  of  the  seas,  disabled  and  obliged  to  put 
into  Plymouth,  in  such  a  state  that  she  was  not  worth 
repairing ;  and  no  doubt,  therefore,  there  was  what  is 
commonly  called  a  constructive  total  loss  of  the  ship; 
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but  she  was  neither  stranded^  sunk^  nor  burnt.  The 
rails — the  subject  matter  of  the  insurance — were  saved, 
and  were  sent  on  in  other  vessels  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it 
was  necessary  to  pay  freight  to  the  extent  of  825/.  11«.  7d, 
As  the  original  contract  of  carriage  was  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost,  the  whole  of  this  sum 
of  825^  \\8,  Id,  was  an  extra  expence  incurred  by  the 
shippers  of  the  goods,  in  consequence  of  the  sea  risk 
which  had  frustrated  the  voyage  of  The  Bombay ;  and 
the  question  we  have  to  determine  is,  whether  the 
insured  can  recover  this  sum  on  a  policy  containing  this 
warranty. 

InMumfordy.  The  Commercial  Imurance  Company  (a), 
cited  1  Phill.  on  Insurance,  678,  3d  ed.,  the  insured  on 
a  poUcy,  in  which  there  was  no  warranty  against  par- 
ticular  average,  recovered  in  the  Courts  of  New  York 
on  a  claim  similar  to  this.  No  such  decision  has  been 
oome  to  in  the  Courts  of  this  country ;  and  we  are  not 
called  upon  in  this  case  to  determine  whether,  in  the 
absence  of  such  a  warranty,  the  party  could  or  could 
not  recover ;  for  we  are  of  opinion  that,  if  he  could 
recover,  it  would  be  on  the  ground  that  the  disburse 
ment  for  the  extra  freight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of 
the  seas,  or,  in  other  words,  a  particular  average  on 
these  goods ;  and,  therefore,  within  the  warranty. 

Mr.  James  contended  that  "  particular  average"  bore 
a  more  restricted  meaning — that  it  was  confined  to 
losses  arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  and  did  not  include  expences  incurred 
in  relation  to  the  goods :  but  we  find  no  authority  for 

(a)  6  Johns.  Rep.  (  U.  S.)  2G2. 
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1861.       this.     In  Arnold  an  Insurance,  p.  970,  (2d  ed.),  we  find 
Gbbat       the  definition  of  a  particular    average   stated   to  be 
Peninsula    '^  ^^^  arising  from  damage  accidentally  and  proximately 
Company      ca^^^d  by  the   perils  insured  against,  or  from  extra- 
«   /  ordinary  expenditures  necessarily  incurred  for  the  sole 

benefit  of  some  particular  interest,  as  of  the  ship  alone, 
or  the  cargo  alone/^  And  the  same  learned  author  says, 
at  p.  875,  that  an  insurance  on  goods  warranted  free  of 
average  unless  general,'^  is  equivalent  to  an  insurance 
against  their  total  loss  only  ^  which  indeed  necessarily 
follows  from  the  definition  already  quoted.  Mr.  PhilKps^ 
in  his  Treatise  on  Insurance,  §  1422,  defines  particular 
average  to  be,  "  a  loss  borne  solely  by  the  party  upon 
whose  property  it  takes  place,  and  is  so  called  in  dis- 
tinction from  a  general  average,  for  which  difierent 
parties  contribute."  The  same  learned  author,  in  §  1767, 
says  that  an  insurance  against  total  loss  only,  and  an 
insurance  with  the  exception  of  particular  average,  are 
equivalcift  forms. 

No  case  has  been  cited,  nor  are  we  aware  of  the 
existence  of  any,  tending  to  shew  that  these  definitions 
of  particular  average  are  inaccurate.  We  think  that 
we  must  put  the  same  construction  on  this  policy  as  if 
it  had  been  expressed  to  be  ''against  total  loss  and 
general  average  only ;"  and,  if  so,  it  is  self-evident  that 
the  claim  in  the  present  case  cannot  be  in  any  way 
treated  as  a  total  loss,  or  a  general  average. 

It  was,  however,  further  argued  by  Mr.  James,  that  the 
plaintiffs  were  entitled  to  recover  under  the  clause  which 
authorizes  the  insured  to  sue  and  labour  for  the  preser- 
vation of  the  subject  matter  of  the  insurance.  It  is 
not  necessary  to  decide  whether  an  underwriter  on  a 
policy  against  total  loss  only  is,  under  this  clause,  liable 
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for  expences  incurred  by  the  assured  for  the  purpose  of 
rescuing  the  subject  matter  of  an  insurance  from  a 
state  of  peril  which  might  have  resulted  in  a  total  loss, 
but  did  not.  There  are  reasons  both  for  and  against 
this  stated  by  Mr.  Phillips  in  his  Treatise  on  Insurance^ 
$  1777;  and  the  question  seems  never  to  have  been 
actually  decided.  But  in  the  present  case  it  does  not 
arise.  The  expences  here  were  incurred  for  the  purpose 
of  forwarding  the  subject  matter  of  insurance  to  its 
destination,  at  a  time  when  the  iron  was  not  in  any 
peril  of  total  loss,  either  actual  or  constructive.  Had 
the  insured  chosen,  instead  of  pajdng  this  extra  freight, 
to  sell  the  rails  in  Englandy  as  he  might  have  done  if  he 
pleased,  he  could  have  made  no  claim  on  the  under- 
writers ;  for  it  would  not  have  been  a  constructive  total 
loss,  according  to  Rosetto  v.  Gumey  (a),  unless  the 
amount  of  the  extra  fireight  exceeded  the  value  of  the 
goods  when  forwarded,  which  is  not  the  case  here ;  and 
an  actual  total  loss  is  out  of  the  question.         ^ 

It  seems  to  us  that  the  plaintifiFs  here  cannot  in  any 
view  recover,  unless  we  deprive  the  warranty  of  the  eflfect 
which  it  was  intended  to  have.  We  therefore  give  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 
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1861. 


Wednesday      ^hc  QuEEN,  on  the  prosccution  of  the  Church- 
^^^^'  wardens,  Overseers,  Governors  and  Directors 

Metrop^is  ^f  ^j^g  p^Qp  ^f  ^y^Q  parish  of  St.  John,  South- 

Local  Manage-  r  r  i 

p^eii^^'new        WARK,  respondents,  against  Rendle,  appellant 

vestry. 

Appointment 

of  Governors  The  parish  of  St.  John's^  Southwark  was,  before  and  at  the  time  of 

and  Directors,    ^^  passing  of  The  Metropolis  Local  Management  Act,  1855,  18  &  19 

Vict,  c.  120.,  governed  by  local  Acts,  26  G.  3.  c.  cxiv.  and  b  G.4:.c.  hadr. 
Under  these  local  Acts  the  vestry  of  the  parish  was  to  appoint^  annnaDy, 
a  select  vestry,  which  select  vestnr  was  to  nominate,  annually,  "  Gover- 
nors and  Directors  of  the  poor  of  the  said  parish,"  who  were  to  make 
rates  for  the  relief  of  the  poor  of  the  said  parish. 
Held,  that  the  power  to  appoint  the  sovemors  and  directors  was,  since 
.  the  passing  of  stat.  18  &  19  Vict.  c.  120.,  transferred  to  the  new  vestry 
directed  to  be  appointed  by  that  Act,  either  under  sects.  8,  90,  of  that 
Aet,  or  under  sect.  3  of  the  amending  Act,  19  &  20  Vict,  e,  112. 

/^N  appeal  against  a  rate^  made  5th  October,  1859, 
for  the  relief  of  the  poor  of  the  parish  of  S€unt 
John,  Southwark,  in  the  county  of  Surrey,  a  case  was 
stated  by  consent,  under  an  order  of  Crompton  3.,  and 
was  substantially  as  follows. 

The  parish  of  St  John  is  a  parish  which,  previous 
to  the  passing  of  The  Metropolis  Local  ManagemeAt 
Acts,  was  governed  by  certain  local  Acts,  under  the 
powers  of  which  the  above  rate  was  duly  made.  By  one 
of  these  Acts,  26  G.  3.  c.  cxiv.  {a)  s.  1.  it  is  enacted  that,  at 
the  annual  meeting  to  be  held  in  Whitsun  week  in  each 
year,  the  "churchwardens  and  overseers,  and  vestry- 
men,^' or  any  eleven  or  more  of  them,  shall  nominate 
and  appoint  ten  substantial  and  discreet  persons,  resi- 
ding in  the   said  parish,^'   "who,   together  with  the 

(a)  Local  and  personal,  public.  ''  For  ascertaining  and  collecting  the 
poor  rates,  and  for  better  governing,  regulating,  maintaining  and  employ- 
ing the  poor  in  the  parish  of  Si.  John,  Southward.*' 
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churchwardens  and  overseers  of  the  poor  for  the  time        1861. 
being,  shall  be  called  Governors  ^d  Directors  of  the    The  Queen 
poor  of  the  said  parish  /'  and  "  shall  assemble  and  meet      rbJdle. 
together*^  ^^  from  time  to  time,  as  often  as  occasion  shall 
require  /'  and  at  such  meeting  or  meetings  ''  shall,  and 
they  are  hereby  required  to  make  one  or  more  general  and 
equal  poimd  rate  or  rates,  assessment  or  assessments,  for 
the  relief  of  the  poor  of  and  in  the  said  parish,  upon  all 
and  every  person  and  persons  who  do  and  shall  inhabit, 
hold,  occupy,  possess,  or  enjoy  any  land,  ground,  wharf, 
house,^^  "  or  any  other  species  of  property"  rateable  to 
the  relief  of  the  poor  in  the  said  parish,  '^  according  to 
the  yearly  rent  or  value  thereof." 

By  another  of  those  Acts,  5  G.  4.  c.  Ixxiv.  (a)  b,  3.,  it  is 
enacted  "  that  within  twenty  days  after  the  passing  of 
this  Act,  a  general  meeting  of  the  vestrymen  of  the 
said  parish  shall  be  convened,"  '^  and  all  and  every  per- 
sons and  person  present  at  such  meeting,  and  who  shall 
respectively  be  rated  to  the  relief  of  the  poor  of  the  said 
parish,"  "upon  a  rental  of  seventy  five  poimds  a  year  or 
upwards,  for  premises  in  his  own  occupation,  and  shall 
have  actually  paid  the  rates  therein  charged  or  imposed," 
"  shall  then  and  there  choose,  nominate,  elect,  and  ap- 
point fifteen  persons  (each  of  whom  shall  be  rated  to 
the  relief  of  the  poor  in  sixteen  pounds  per  annum  or 
upwards,  in  one  rental)  to  be  select  vestrjrmen  for  the 
said  parish :  and  the  other  inhabitants  present  at  such 
vestry,  and  who  iu  and  by  the  last  poor  rate  assessment 
shall  have  been  rated  upon  a  rental  not  amounting  to 

(a)  Local  and  personal,  public.  "  To  amend  and  enlarge  the  powers 
of  several  Acts,  so  far  as  the  same  relate  to  the  right  of  voting  at  ves- 
tries of  the  parish  of  St,  John^  Southwark"  **  and  to  establish  a  select 
vestry  within  the  said  parish." 
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1861.  aereiity  five  poands  a  year,  and  shall  hare  actually 
TheQcsnT  ^^  Tstea  therein  charged  or  imposed/'  *'  shall  in  like 
RmLB.  numner  then  and  there  choose,  nominate,  elect,  and 
appoint  fifteen  other  persons,  each  of  whom  shall  be 
rated  as  aforesaid  to  the  relief  of  the  poor  at  not  less 
than  sixteen  pounds  per  annum,  to  be  sdect  vestrymen 
for  the  said  parish  in  conjunction  with  the  other  fifteen 
persons  to  be  chosen,  nominated,  elected,  and  appointed 
as  first  hereinbefore  mentioned ;  and  such  thirty  persons 
shall  be  and  be  called  'select  vestrymen,'  and  shall 
constitute  the  select  vestry  of  the  said  ^parish''  (with 
subsequent  provisions  for  ftiture  annual  elections  in 
WhiUun  week  and  for  going  out  of  office  by  rotation). 

By  sect.  11  of  the  last  mentioned  Act  it  is  enacted 
"  that  at  the  said  first  and  at  every  subsequent  annual 
meeting  of  the  said  select  vestrymen  to  be  held  after 
the  passing  of  this  Act,  it  shall  be  lawful  to  and  for 
each  of  the  said  two  respective  sets  of  select  vestrymen 
assembled  at  every  such  first  and  every  subsequent 
annual  meeting  to  be  held  after  the  passing  of  this  Act, 
to  nominate  and  appoint  five  substantial  and  discreet 
persons  residing  in  the  said  parish,''  ''  which  ten  persons 
so  to  be  elected  as  aforesaid,  together  with  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  for 
t^e  time  being,  shall  be  called  '  Governors  and  Directors 
of  the  poor  of  the  said  parish;'  and  such  Grovemors  and 
Directors  shall  and  may  have  and  exercise  all  the  powers 
and  authorities  in  respect  to  the  making  rates  and  as- 
sessments for  the  relief  of  the  poor,  and  also  for  the 
better  maintaining,  governing,  employing,  and  regulating 
the  poor,  and  all  other  powers  and  authorities  given  to 
or  vested  in  the  Grovemors  and  Directors  in  and  by  the 
said  recited  Act  of"  26  (7.  3.  c.  cxiv. 
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Under  the  above  Acts^  or  some  or  one  of  them.  Go-        1861. 
vemors  and  Directors  of  the  poor,  of  the  said  parish    The  Queem 
have  always  firom  time  to  time  since  the  passing  of  those       RxnDLE 
Acts   been  elected ;   and  by  them   the  poor  rates  of 
the  said  parish  have  always  from  time  to  time  hitherto 
been  made;  and  the  above  rate  of  5th  October,  1859, 
was  made  by  them  in  the  ordinary  and  usual  way,  and 
acting  under  the  powers  and  provisions  of  the  said  Acts, 
so  far   as  by  law  they  could  do;    and  the  said  rate, 
subject  to  the  question  raised,  is  in  all  respects  a  valid 
rate. 

After  the  passing  of  the  Metropolis  Local  Manage- 
ment Acts,  18  &  19  Vict.  c.  120.  and  19  &  20  Vict 
c.  112.,  and  pursuant  to  the  provisions  thereof,  and 
before  the  making  of  the  rate  now  appealed  against,  a 
vestry  was  duly  elected  for  the  parish. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  rate  is  valid,  having  been  made  by  the  Governors 
and  Directors  under  the  provisions  of  stats.  26  G.  3. 
c.  cxiv.  and  5  G,  4.  c.  Ixxiv. ;  or  whether  their  power  to 
make  such  rates  was  taken  away  by  the  Metropolis 
Local  Management  Acts,  18  &  19  Vict,  c,  120.  and 
19  &  20  Vict.  c.  112.,  or  either  of  them. 

It  was  agreed  that  if  the  rate  had  been  made  before 
the  passing  of  the  said  Metropolis  Local  Management 
Acts  it  would  have  been  a  valid  rate. 

If  the  Court  should  be  of  opinion  that  it  is  a  valid 
rate,  judgment  to  be  entered  for  the  respondents ;  but,  if 
the  Court  shall  be  of  opinion  that  the  said  rate  is  invalid, 
judgment  to  be  entered  for  the  appellant. 

B.  C  Robinson,  for  the  respondents.  The  rate  is 
good.     The  Governors  and  Directors,  by  whom  it  was 
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1861.        made^  were  appointed  by  the  select  vestry  chosen  under 

The  QuKEM     *te  local  Acts.     That  is  a  vestry  of  which  the  powers 

Rendle.      *^  ^^*  transferred,  as  the  appellants  will  contend  they 

are,  to  the  new  vestry  appointed  under  The  Metropolis 

Local  Management  Act,  1855.    (The  Court  then  called 

on  the  other  side.) 

Knapp,  for  the  appellants.  The  rate  is  bad,  having 
been  made  by  a  body  which  has  now  no  jurisdiction. 
Sect.  8  of  Stat.  18  &  19  Vict  c.  120.  enacts  that  the 
new  vestry  chosen  as  provided  by  the  Act  ^*  shall  forth- 
with be  deemed  to  constitute  the  vestry  of  such  parish,  and 
shall  supersede  any  existing  vestry  therein,  and  exercise 
the  powers  and  privileges  held  by  such  existing  vestry,'^ 
save  as  provided  by  the  Act  Such  new  vestry  therefore 
ought  to  have  appointed  the  Governors  and  Directors. 
In  Vaughan  v.  Imray  (a)  the  effect  of  stat.  18  &  19  Vict, 
c.  120.,  in  transferring  to  the  new  vestry  the  powers 
and  duties  of  old  vestries  under  local  Acts,  was  fully 
discussed.  [^Crompton  J.  There  it  was  held  that  the 
old  vestries  had  no  longer  power  to  make  rates,  their 
functions  in  that  respect  b§ing  transferred  to  the  new 
vestry.  The  question  here  is,  whether,  although  the 
power  of  rating  be  transferred  to  the  new  vestry,  the  select 
vestry  still  retain  their  power  to  appoint  the  Governors 
and  Directors.]  The  old  select  vestry  are,  under  the  local 
Acts,  to  be  elected  annually  by  and  out  of  the  general 
vestry :  it  is  clear,  therefore,  that  the  power  in  ques- 
tion is  one  of  those  ^'  powers  and  privileges''  which  are 
now  transferred  to  the  new  vestry  by  stat.  18  &  19  Vict. 
c.  120.  s.  8.  Even  if,  as  may  perhaps  be  contended  on 
the  other  side,  such  powers  and  privileges  do  not  include 

(a)  1E.^E.  633. 
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the  power  of  making  poor  rates^  that  power  is  expressly  I86I. 
transferred  to  the  new  vestry  by  sect.  8  of  the  amending  The  Quebh 
Act,  19  &  20  Vict.  c.  112.,  which  enacts  that  "  all  the  RgJ;,!,,, 
duties,  powers,  and  privileges  (including  such  as  relate 
to  the  afibirs  of  the  church,  or  the  management  or  relief 
of  the  poor,  or  the  administration  of  any  money  or 
other  property  applicable  to  the  relief  of  the  poor)» 
which  might  have  been  performed  or  exercised  by  any 
open  or  elected  or  other  vestry  or  any  such  meeting  as 
aforesaid  in  any  parish,  imder  any  local  Act  or  other- 
wise, at  the  time  of  the  passing  of  ^'  stat.  18  &  19  Vict, 
c,  120.,  '^  shall  be  deemed  to  have  become  transferred 
to  and  vested  in  the  vestry  constituted  by  such  last 
mentioned  Act.''  It  is  true  that  the  proviso  which 
follows  provides  ''that  all  duties  and  powers  relating 
to  the  affairs  of  the  church,  or  the  management  or 
relief  of  the  poor,  or  the  administration  of  any  money 
or  other  property  applicable  to  the  relief  of  the  poor, 
which  at  the  time  of  the  passing  of  the  said  Act  were 
vested  in  or  might  be  exercised  by  any  guardians, 
governors,  trustees,  or  commissioners,  or  any  body  other 
than  any  open  or  elected  or  other  vestry,''  &c.,  "  shall 
continue  vested  in  and  be  exercised  by  such  guardians, 
governors,  trustees,  or  commissioners"  Sec.  But  the 
powers  in  question  were  exercised  by  the  vestry,  and 
not  by  any  other  body ;  and  are  therefore  not  within  the 
proviso.  [  Crompton  J.  That  seems  to  be  so.  The  argu- 
ment, therefore,  for  the  appellants  is  that,  if  this  power 
to  appoint  Gkjvemors  and  Directors  is  a  matter  relating 
to  the  management  or  relief  of  the  poor,  or  the  admi- 
nistration of  money  applicable  to  such  relief,  it  is  trans- 
ferred to  the  new  vestry,  under  sect.  3  of  the  amending 
Act :  and  that,  if  it  be  not  such  a  matter,  it  is  trans- 
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The  QuEBM    ^^  ^^^  ^*  Act.]     That  is  the  dilemma  in  which  the 
respondents  are  placed. 


V. 
RSNDLE. 


B.  C  Robinson,  in  reply.  The  election  of  the  Gover- 
nors and  Directors  is  a  matter  which  falls  within  the 
proviso  of  sect.  3  of  the  amending  Act.  [^Cfrompton  J. 
How  can  you  shew  that  the  power  of  electing  them  was 
ever  vested  in  "  any  guardians,  governors'^  &c.,  "  or  any 
body  other  than  any  open  or  elected  or  other  vestry*'  ?] 
It  is  clear  that  the  power  to  make  rates,  which  yrsB  a 
power  '^relating  to  the  management  or  relief  of  the 
poor,*'  was  vested  by  the  local  Acts  (which  are  still 
unrepealed),  in  the  Governors,  at  the  time  of  the  passing 
of  The  Metropolis  Local  Management  Act,  1855.  And 
the  proviso  directs  that  in  such  cates  the  powers  shall 
remain  in  and  be  exercised  by  '^  such''  "  Governors :" 
that  is,  by  Governors  elected  in  the  same  manner  as 
under  the  local  Acts.  [Blackburn  J.  I  think  that 
construction  cannot  be  supported.  Crompton  J.  And, 
even  if  the  power  to  make  these  rates  were  not  a  power 
relating  to  the  management  or  relief  of  the  poor,  it 
would  still  have  been  transferred  to  the  new  vestry 
under  the  first  Act.  I  think  that  the  dilemma  which 
has  been  already  suggested  is  unanswerable.] 

Per  Curiam.    (Crompton,  Hill  and  Blackburn  Js.) 

Judgment  for  the  appellants. 
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The  Queen  against  The  Guardians  of  the  Poor  Wednetdav, 

of  the  Cambridge  Union. 


Lunatic 
•   Asylums 

1.  Hie  general  power  of  a  Court  of  Quarter  Sessions  to  adjourn  to  the  y^  ^  ^^^ 
next  Sessions  Uie  nearin^  of  an  appeal,  where  the  particular  Act  giving  p^^JL.  'r  a, 
the  ji4>peal  does  not  linut  the  hearing  and  detcnnination  of  it  to  one  ^^fMioi^' 
Sessions  only,  extends  to  cases  where  the  hearing  of  the  appeal  has  ^^^^^^  -  "^ 
commenced  and  the  CTidence  is  partly  before  the  Court.  The  Sessions  jL--^  aoW 
hare  power,  in  such  a  case,  to  adjoum  the  further  hearing  to  the  next  '*^*''^  (^fpeat. 
Sessions,  for  the  purpose  of  ad  iitional  evidence  being  procured :  or  for 

any  cause  which,   in   their  discretion,   may  render  the  a^oumment 
expedient 

2.  Sessions  may  exercise  this  power  of  adjournment  in  appeals  under 
The  Lunatic  Asylums  Act,  16  &  17  Fict.  c,  97. :  the  Act  not  limiting  the 
hearing  and  determination  to  the  Sessions  for  which  the  appeal  is  entered, 
or  at  which  it  is  first  gone  into. 

f\^  an  appeal  against  an  order  of  two  justices  of 
the  borough  of  Birmingham^  dated  14th  May, 
1860,  under  The  Lunatic  Asylums  Act,  16  &  17  Vict 
c.  97.9  adjudging  the  parish  of  St  Edward^  Cambridge^ 
to  be  the  place  of  the  last  legal  settlement  of  William 
Ind  Hailstatie^  a  pauper  lunatic  confined  in  the  lunatic 
asylum  of  the  borough  of  Birmingham^  and  ordering 
the  payment  by  the  guardians  of  the  poor  of  the 
Cambridge  Union  of  the  sums  incurred  or  to  be 
incurred  for  the  maintenance  of  the  pauper,  and 
which  appeal  came  on  to  be  heard  at  Warwick^  at  the 
Midsummer  Quarter  Sessions  of  the  peace  for  the  county 
of  Warwick,  held  on  4th  July  1860 ;  the  Court  adjourned 
the  further  hearing  of  the  appeal  to  the  then  next  Quar- 
ter Sessions  of  the  peane,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  the  following  case. 

The  aettlement  relied  upon  by  the  respondents  at 
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the  trial  of  the  appeal  was  a  settlement  by  apprentice- 
ship :  and^  in  support  of  this  settlement^  and  in  order 
to  enable  them  to  give  secondary  evidence  of  the  in- 
denture of  apprenticeship  of  the  pauper,  the  respond- 
ents called  evidence  to  prove  a  proper  search  for  the 
indenture,  and  the  loss  of  the  same.  The  Sessions,  on 
hearing  this  evidence,  and  on  the  objection  of  the  ap- 
pellants, held  that  a  sufficient  search  for  the  missiDg 
indenture  had  not  been  made  by  the  respondents,  and 
refused  to  admit  secondary  evidence  of  ihe  same. 

The  respondents  then  applied  to  the  Sessions  to 
adjoiun  the  further  hearing  of  the  appeal  to  the  then 
next  Quarter  Sessions  of  the  peace,  in  order  to  enable 
them  to  make  further  search  for  the  said  missing  inden- 
ture. 

On  the  part  of  the  appellants  it  was  objected  that 
stat.  16  &  17  Vict,  c.  97.  limited  the  jurisdiction  of  the 
Sessions  over  the  appeal  to  the  particular  Sessions  at 
which  the  same  was  then  being  tried,  and  the  Sessions 
had  no  power  to  adjourn  the  further  hearing  of  the 
appeal,  as  contended  for  by  the  respondents ;  and  that 
no  subsequent  Sessions  had  power  over  the  appeal, 
and  that  the  order  of  14th  May  1860  ought  to  be 
quashed,  there  being  no  evidence  before  the  Sessions 
to  support  the  same. 

The  Sessions  held  that  they  had  jurisdiction  to  adjourn 
the  further  hearing  of  the  appeal  to  the  then  next. 
Quarter  Sessions  of  the  peace ;  and  they  made  an  order 
adjourning  the  same  accordingly,  on  payment  of  the 
costs  of  the  day  by  the  respondents  to  the  appellants^ 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench 
on  this  point.  And  at  the  then  next  Quarter  Sessions 
of  the  peace,  held  at   Wanoich  on  16th  October  1860, 
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the  Courts  on  application  of  the  respondents^  and  for        1861. 
the  purposes  of,  and  without  prejudice  to,  this  case,    The  Quken 
further  adjourned  the  hearing  of  the  appeal  to  the    cambridqi 
then   next   Quarter    Sessions  of   the   peace    for   the        Union. 
county. 

If  this  Court  should  be  of  opinion  that  the  decision 
of  the  Court  of  Quarter  Sessions  was  incorrect  on  this 
point,  and  that  they  had  no  jurisdiction  to  adjourn  the 
further  hearing  of  the  appeal,  then  the  orders  of  Sessions 
adjourning  the  further  hearing  of  the  appeal,  and  the 
order  of  14th  May  1860,  to  be  quashed. 

Macaulay  and  £*.  Chandoa  Leigh,  for  the  respondents. 
The  adjournment  was  valid.  Sessions  have  a  general 
power  to  adjourn  the  hearing  of  an  appeal.  [^Cromp" 
tan  J.  Have  they  the  power,  in  every  case,  to  adjourn 
an  appeal  which  has  been  entered  upon  and  partly 
heard  ?]  That  point  was  not  raised :  the  only  question 
was,  whether  the  particular  statute,  16  &  17  Vict  c.  97., 
takes  away  the  power  of  adjournment  in  appeals  against 
orders  of  settlement  and  maintenance  under  that  Act. 
Sect.  108  enacts  that  the  '^  Sessions,  upon  hearing  the 
said  appeal,  shall  have  fuU  power  finally  to  determine 
the  matter.'^  But  that  is  not  inconsistent  with  their 
power  to  adjourn  before  finally  determining.  They 
would  certainly  have  power  to  adjourn  after  hearing, 
and  before  giving  judgment :  and  there  is  no  reason 
why  they  should  not  adjourn  at  an  earlier  stage,  in  order 
to  allow  fresh  evidence  to  be  brought  forward.  [tVoiwp- 
ton  J.  In  the  latter  case,  would  the  appeal  have  to  be 
heard  again  de  novo,  or  resumed  at  the  point  at  which 
it  was  adjourned  ?  I  think  it  can  hardly  be  said  that 
the  Sessions  have  not  the  power  of  adjournment  con- 
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tended  for;  though  it  would  not  be  a  safe  practice  to 
exercise  it.  Blackburn  J.  Here  the  appellants  did  not 
consent  to  the  adjournment]  Their  consent  was  not 
essential.  In  Rex  v.  The  Justices  of  Wilts  (a),  where,  by 
a  local  inclosure  Act,  it  was  enacted  that,  in  case  of  an 
appeal  to  the  Sessions,  "  the  justices  at  the  said  Creneral 
Quarter  Sessions  are^'  "  required  to  hear  and  determine" 
such  appeal,  it  was  held  that  the  Sessions  hud  power  to  ad- 
journ the  hearing  of  the  appeal,  upon  good  cause  appear- 
ing to  them  for  such  adjournment  Lord  Ellenborough 
C.  J.  there  says,  ''  I  hold,  without  any  doubt,  that  the 
Court  who  are  to  try  the  appeal  have  an  incidental 
authority  to  adjourn  it,  when  once  properly  lodged,  if 
it  be  necessary  for  the  advancement  or  convenience  of 
justice ;  and  that  the  Sessions  are  to  judge  of  the  pro- 
per occasion  of  doing  so.^'  In  Rex  v.  KimboUan  (Jk),  which 
was  an  appeal  under  stat.  4  &  5  W.  4i.c.  76.,  the  Court 
held  that  the  Sessions  had  an  incidental  power  to  ad- 
journ, and  Coleridge  J.  said :  "  Every  Court  of  justice 
has  an  incidental  power  of  adjourning,  imless  where 
they  are  bound  by  the  positive  words  of  a  statute.'* 
Regina  v.  Belton  {c)  and  Bowman  v.  Blyth  (d)  will  pro- 
bably be  relied  upon  by  the  appellants.  In  Regina  v. 
Belton  {c)  it  was  held  that  the  Sessions  could  not  adjourn 
an  appeal,  under  the  Victuallers'  Licensing  Act,  9  G.  4. 
c,  61.,  against  the  refusal  of  a  license,  for  the  purpose  of 
awarding  costs  there  after  a  taxation  in  the  interval.  And 
in  Bowman  v.  Blyth  (d)  it  was  held  that  the  Sessions 
could  not  adjourn  the  consideration  of  a  table  of  fees  to 
be  taken  by  the  clerks  of  justices,  made  and  submitted  to 
the  Sessions  under  stat.  26  G-  2.  c,  14.     But,  in  each  of 


(a)  13  East,  352. 
(f )  IIQ.B.  379. 


(b)  6A,fE.  603. 
{d)7  E.i  B,  26. 
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those  cases^  the  Court,  in  giving  judgment,  distinctly 
stated  that  their  decision  was  based  upon  the  language 
of  the  particular  statute  creating  the  appeal,  and  was 
not  to  be  considered  as  questioning  the  general  power 
of  Sessions  to  adjourn.  [^Cromptan  J.  In  Regina  v. 
Kendal  {a)  I  am  reported  to  have  said,  "  If  the  case  had 
really  been  entered  upon,  it  could  not  have  been  ad- 
journed, any  more  than  a  cause  at  Nisi  Prius,  on  the 
ground  of  the  absence  of  a  material  witness."  I  ought 
rather  to  have  said  that  it  could  not  be  adjourned  except 
for  strong  and  peculiar  reasons.]  Those  reasons  arc  for  the 
Sessions ;  Ex  parte  Becke  (b).  In  Keen  v.  The  Queen  {c) 
it  was  contended  that  the  Sessions  had  no  power  to 
respite  a  judgment  from  one  Sessions  to  another,  with- 
out adjourning  the  Sessions,  inasmuch  as,  otherwise,  the 
Sessions  which  gave  the  judgment  would  not  be,  techni- 
cally, the  same  Sessions  as  that  before  which  the  case 
was  heard.  But  the  Court  held  that  that  was  not  so, 
inasmuch  as  the  Sessions  were  held  under  one  continu- 
ing commission.  Lord  Denman  C.  J.  said,  "  It  is 
assumed  that  a  subsequent  Session  is  a  different  Court 
from  a  former  Session.  But  it  is  clearly  the  same  Court. 
The  whole  body  of  justices  constitute  the  Court.  Such 
a  Court"  "  possesses,  as  incident  to  its  jurisdiction,  the 
power  of  adjournment." 


1861. 
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Huddleston  and  Isaac  Spooner,  for  the  appellants. 
There  is  no  authority  for  the  position  that  the  Sessions 
can  adjourn  the  further  hearing  of  an  appeal,  after  it 
has  been   once  commenced  and  partly  heard.     Such 

(a)  \E.^E.  492.  (h)  3  B.  #  Ad.  704. 

(r)  10  Q.  B.  928. 

VOL      I,  F  £.    B.    &    S. 
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power  can  exist  only  by  statute  :  and,  not  only  is  there 
no  statute  giving  such  power  to  adjourn,  but,  as  regards 
this  particular  case,  the  statute  imder  which  the  appeal 
was  made  distinctly  excludes  such  power.  [^Cromptan  J. 
Would  not  an  adjournment  of  this  kind  be  rather  in  the 
nature  of  a  respite  under  the  old  Acts  ?]  The  power  to 
respite,  in  the  same  way,  exists  only  by  statute,  9  ff.  1.  <?.  7. 
*.  8.  And  here  the  statute  excludes  such  power.  Here, 
moreover,  the  hearing  of  the  appeal  had  already  com- 
menced. In  Bac,  Abr.,  vol.  2,  p.  477  {7th  ed.),  it  is  laid 
down  that,  "  when  the  justices  are  once  legally  convened, 
they  cannot  adjourn  any  matter  depending  before  them, 
without  expressly  adjourning  the  Sessions  also  /'  citing 
Rex  V.  Beading  (a).  [Blackburn  J.  That  case  seems  an 
authority  that  the  Court  has  the  power  to  adjourn]  It 
does  not  distinctly  appear  that  the  hearing  of  the  appeal 
had  commenced.  The  observations  of  the  Court  in  Rex 
V.  The  Justices  of  Wilts  {b)  and  Rex  v.  KimboUon  (c), 
cited  for  the  respondents,  and  the  decision  in  Regina  v. 
The  Justices  of  Warwickshire  {d),  apply  only  to  the  case 
of  an  appeal  duly  lodged,  but  not  yet  entered  upon.  In 
the  same  way,  a  Court  sitting  at  Nisi  Prius  could  not, 
before  the  passing  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125.  s.  19.,  have  adjourned 
a  part  heard  cause :  its  only  power  of  adjournment  was 
under  stat.  1  Ed.  6.  c.  7.,  referred  to  in  Hale's  History 
of  the  Pleas  of  the  Crown^  vol.  ii.  c.  4.  [Crompton  J. 
That  was  a  power  only  to  adjourn  the  writ  of  assize,  a 
writ  of  a  very  peculiar  nature.  Before  the  Common 
Law  Procedure  Act,  1854,  a  Judge  at  Nisi  Prius  could 


(a)  Ca.  tenip.  Hard.  79. 
{c)  6  A.  cf-  E.  G03. 


{h)  13  East,  352. 

{d)  28L.J.M.  a  249. 
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not  have  adjourned  a  part  heard  caiise^  because^  in  fact^ 
that  would  be^  not  an  adjournment^  but  a  new  process 
under  a  new  commission ;  and  there  would  be  a  new 
Judge  and  a  new  jury.]  Here,  also,  as  the  Sessions  are 
Judges  both  of  fact  and  law,  there  might  also  be  a  new 
Judge  and  a  new  jury.  Further,  as  has  already  been 
said,  the  Act  under  which  this  appeal  is  made  excludes 
all  power  to  adjourn  under  these  circumstances.  Sect. 
108  provides  that  ^^such  Sessions,  upon  hearing  the 
said  appeal,  shall  have  full  power  finally  to  determine 
the  matter .^^  "  Such  Sessions^'  must  refer  to  the  Ses- 
sions mentioned  in  the  earlier  part  of  the  section,  that 
is,  ^'the  next  General  Quarter  Sessions."  And  the 
words  "  upon  hearing  the  said  appeal^'  clearly  point  to 
a  decision  and  a  hearing  at  one  and  the  same  Sessions. 
Moreover,  sect.  128,  which  expressly  gives  the  Sessions 
power  to  adjourn  an  appeal  against  orders  "  other  than 
orders  adjudicating  as  to  the  settlement  of  any  lunatic 
pauper,'*  or  his  maintenance,  deprives  the  Sessions,  by 
implication,  of  power  to  adjourn  appeals  against  sucb 
last  mentioned  orders.  Regina  v.  Belton  (a)  and  Bowman 
V.  Blyth  {b)  are  authorities  in  favour  of  the  appellants. 
The  language  of  the  particular  statute  in  each  case  was 
very  similar  to  that  of  stat.  16  &  17  Vict  c.  97.  [^Cromp- 
tan  J.  In  Rex  v.  Hedingham  Sible  (c)  it  was  held  that, 
if  the  Sessions  refer  a  case  conditionally  to  the  next 
Judge  of  assize,  they  must  continue  the  appeal  by 
adjournment  to  a  future  Sessions.]  There,  also,  the 
report  does  not  state  clearly  at  what  stage  the  appeal 
was  adjourned,  or  whether  it  was  considered,  by  the 
Court,  that  any  adjournment  would  have  been  good  if 

(rt)  11  ^.5.379.  (h)  7^.  #-B.26. 

(r)  Burr.  Sett.  Ca.  1 12. 
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the  hearing  had  once  commenced.  And  here  the  general 
power  to  adjourn,  even  if  it  exist  under  those  circum- 
stances, is  taken  away  by  the  particular  statute. 

Crompton  J.  (a).     I  am  of  opinion,  upon  the  whole, 
that  the  Sessions  had  jurisdiction  to  adjourn  the  hearing 
of  this  appeal.     The  jurisdiction  is  one  which  should  be 
exercised  with  very  great  caution,  and  only  when  the 
interests  of  justice  positively  require  it;  but  I  think  the 
jurisdiction  exists.     In  Retina  v.  Kendal  {b)  I  seem  to 
have  somewhat  hastily  assumed  that,  if  the  hearing  of 
the  appeal  had  once  been  entered  upon,  the  case  could 
not  be  adjourned.     I  ought  rather  to  have  said  that  it 
ought  not  to  be  adjourned,  except  mider  very  peculiar 
circumstances.     Then,  the  Sessions  having  this  general 
power  of  adjournment,  I  do  not  see  anything  in  the 
present  case  to  distinguish  it  from  the  ordinary  class  of 
appeals  at  Sessions,  in  which  it  has  been  held,  as  in 
Regina  v.   The  Justices  of  Warwickshire  (c),  that  that 
power   may  be  exercised.      Regina  v.   Belton  (rf)    and 
Bowman  v.  Biyth  {e)  are  distinguishable;  because  the 
words  of  the  particular  statute,  in  each  of  those  cases, 
clearly  limited  the  power  of  hearing  and  adjudication  to 
the  one  particular  Sessions  at  which  the  matter  was  to 
come  on  for  hearing.     It  is  contended  by  the  appellants 
that  a  similar  limit  is  imposed  by  the  statute  in  this  case : 
but  I  see  nothing  in  its  language  to  support  such  a  con- 
tention.   As  regards  the  mode  of  adjournment,  I  should 
say  that  the  whole  appeal  ought  to  be  reheard  at  the 
Session  to  which  it  is  adjourned.    The  authorities,  how- 


(a)  Cochhum  C.  J.  was  absent. 
(A)  1  E.  if-  K.  492. 
{d)  UQ.B.  370. 


{c)  28  L.  J.  M.  C.  249. 
(f )  7  E.  Sf  B.  20. 


XXIV.    VICTORIA. 


69 


ever,  are  strong  to  shew  that  that  is  not  a  necessary 
condition  of  the  adjournment :  but  that,  in  some  cases, 
even  when  the  hearing  of  the  appeal  has  commenced, 
the  final  determination  of  it  may  be  adjourned,  by 
entering  continuances  to  the  next  Sessions.  It  has  been 
held  that  this  may  be  done  for  the  purpose  of  obtaining 
the  opinion  of  a  Judge  of  assize.  Why  should  it  not  be 
done  in  other  cases,  when  the  interests  of  justice  make 
it  advisable?  In  Rex  v.  Hedingham  Sible  (a),  where  an 
order,  founded  upon  the  decision  of  a  Judge  of  assize  to 
whom  the  case  was  referred,  was  held  bad,  because  there 
had  been  no  adjournment  by  continuance,  it  does  not 
appear,  from  the  report,  that  any  opinion  was  expressed 
against  the  validity  of  an  adjournment,  by  continuance, 
of  an  appeal  which  had  been  only  partly  heard;  and 
the  expression  that  ^'the  Sessions  could  not  take  the 
matter  up  again  '^  looks  as  if  the  case  had  been  partly 
entered  upon  before  it  was  referred.  In  Regina  v. 
Reading  (b),  cited  in  Bacon^s  Abridgement,  it  seems, 
especially  from  the  judgment  of  Lord  Hardwiche,  as  if 
the  case  had  been  half  heard  before  it  was  adjourned  for 
the  opinion  of  the  judges.  The  present  case  has  been 
very  ingeniously  argued,  and  I  have  not  been  without 
doubt  during  the  discussion  :  but,  upon  the  whole,  I  am 
of  opinion  that  there  is  nothing  to  shew  that  the  Sessions 
have  not  jurisdiction,  either  to  respite  an  appeal  of  this 
nature,  or,  if  it  has  been  partly  heard,  to  enter  con- 
tinuances  and  adjourn  it  to  the  next  Sessions.  I  think  that 
such  power  is  included  in  their  general  jurisdiction ;  but 
it  is  a  power  w^hich  should  be  exercised  most  sparingly 
and  cautiously.     My  brother  Hill  {c)  desires  me  to  say 

{a)  Burr.  Sett,  Ca.  112.  (h)  Ca.  temp.  Hard.  T.K 

{r)  Hill  J.  had  left  the  Court  during  the  argument. 


1861. 
Tbo  Queen 
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Cambridob 

Union. 
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that,  as  far  as  he  is  enabled  to  judge  from  what  he  heard 
of  the  argument,  his  opinion  agrees  with  mine. 

Blackburn  J.  I  am  of  the  same  opinion.  As  to  tne 
eflfect  of  the  particular  statute,  I  think  it  leaves  the  Ses- 
sions the  same  power  of  adjournment  as  that  which  they 
have  generally  in  cases  of  appeal^  and  which  is  laid  down 
by  Lord  Ellenborough  C.  J.  in  Rex  v.  The  Justices  of 
Wilts  (a).  It  is  possible  that  he  did  not,  at  the  time,  con- 
template the  case  of  a  part  heard  appeal :  and  the  ques- 
tion is,  does  the  fact  of  the  appeal  having  been  partly 
heard  create  an  exception  to  the  general  rule  ?  There 
is  no  doubt  that  considerable  inconvenience  may  arise 
from  an  adjournment  in  such  a  case ;  and,  at  all  events, 
the  Sessions  are  bound  to  exercise  great  caution  in  so 
adjourning :  but  I  cannot  find  anything  to  shew  that 
this  power  of  adjournment  is  limited  to  cases  where  the 
hearing  of  the  appeal  has  not  commenced.  Whether 
the  circumstances  of  this  particular  case  warranted  the 
Sessions  in  adjourning  I  do  not  take  upon  myself  to  say, 
as  we  have  not  sufficient  materials  for  a  decision  before 
us.  But  it  is  clear  that  there  may  be  instances  in  which 
an  adjournment  under   such   circumstances  would  be 

« 

expedient :  and  both  Rex  v.  Hedingham  Stile  (6)  and 
Rex  V.  Reading  (c)  seem  to  have  been  cases  in  which 
the  justices  adjourned  after  having  partially  heard  the 
evidence.  Lord  Hardwicke  says,  in  the  latter  case, 
"  "Where  an  appeal  is  lodged  in  the  Sessions,  it  is  neces- 
sary that  they  make  a  direct  and  final  judgment,  and 
they  cannot  refer  it  to  the  Judges  of  assize  for  their  judg- 
ment ;  Solk.  480  /^  "  but  then  it  cannot  be  doubted  but 

(a)  13  East,  353.  (h)  Burr.  Sett  Ca.  112. 

(c)  Ca,  temp.  Hard.  79, 
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that  they  may  continue  over  the  determination  on  the        1861. 
appeal  by  a  proper  adjournment^  either  to  take  the  ad-  "xhe  Quekn" 
vice  of  the  iudffes,  or  for  any  other  reason/^    If  I  under-    ^     ^• 

**      ^    '  </  Cambridge 

stand  this  passage  rightly^  Lord  Hardwicke  means  that  Uuion. 
the  justices  have  power  to  adjourn  the  hearings  even 
if  commenced,  for  any  reason  which  may  seem  good 
to  them.  I  think,  therefore,  that  the  respondents 
are  entitled  to  our  judgment :  but  I  hope  it  will  be 
understood  that  the  great  inconvenience  which  would 
attend,  in  many  cases,  the  exercise  of  the  power  of  ad- 
journment, should  cause  it  to  be  exercised  sparingly. 

Judgment  for  the  respondents. 


The  Queen  against  The  Governor  and  Commit-  Wednesday, 

^  April  24th. 

tee  of  The  Licensed  Victuallers'  Society.      


Jiateahility  of 
&JiO(jl  hov.te. 

The  Society  of  Licensed  VictiuiUers^  founded  for  the  purpose  of  re-    Beneficial 
lieving  distressed  members  firom  its  funds,  was  incorporated  by  Royal    occupation. 
charter.     The  Society  maintained  a  school  for  the  ^ucation,  free  of    Charitable 
charge,  of  the  children  of  decayed  or  deceased  licensed  victuallers  ;  and  purposes. 
possessed  a  school  house  and  other  premises,  used  for  that  purpose.  The 
charter  provided  that  the  management  of  the  Society  should  be  eutni.sted 
to  a  Grovemor  and  Committee :  and  that  the  members  of  the  Society 
should  meet  quarterly,  and  should  have  power,  at  such  meetings,  to  make 
by-laws.     One  of  these  by-laws,  so  made,  provided  that  these  quarterly 
meetings  should  be  held  in  the  premises  of  the  Society's  school,  or  at 
such  other  place  as  the  Governor  and  Committee  might  appoint.     These 
meetings  were  accordingly  hold  on  the  premises. 

On  appeal  by  the  Society  a^inst  a  poor  rate,  a  general  rate  for 
defraying  the  expences  of  The  Metropolis  Local  Management  Act,  and 
a  sewers  rate  for  defraying  the  expences  of  the  main  drainage,  assessed 
upon  them  in  respect  of  the  premises  in  question : 

Held,  that  the  Society  had  a  beneficial  occupation  of  the  premises, 
and  were  rateable  in  respect  of  them. 

T^HIS  was  a  case  stated  under  stat.  12  &  13  Vict  c,  45. 
«.  11. :  and  was  substantially  as  follows. 
The  Governor  and  Committee  of  The  Licensed  Victual- 
lers' Society  had  been  assessed  to  the  rate  for  the  relief 
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of  the  poor  for  the  parish  of  Saint  Mary,  Lambeth,  made 
on  17th  January,  1860,  in  respect  of  the  premises  here- 
inafter mentioned,  and  described  in  the  rate  aa  a  school 
room,  house,  ground  and  buildings,  situate  in  Kenning- 
ton  Lane,  in  the  said  parish,  and  known  as  "  The  Licensed 
Victuallert'  School." 

The  Governor  and  Committee  had  also  been  assessed 
to  the  general  rate  for  defraying  expenses  of  Mghwajs 
and  other  expenses  of  executing  The  Metropolis  Local 
Management  Act  (excepting  lighting  and  sewers),  made 
on  the  same  day  in  respect  of  the  same  premises. 

The  Governor  and  Committee  had  also  been  assessed 
to  the  sewers  rate,  made  on  Ist  November,  1859,  for  de- 
fraying the  expences  of  the  main  drainage,  at  3d.  in  the 
pound  on  bouses  and  buildings,  and  three  farthings  in 
the  pound  on  land,  in  respect  of  the  same  premises. 

The  Society  of  Licensed  Victuallers  is  incorporated  by 
Royal  Charter,  dated  3d  May,  1836,  by  the  name  and  style 
of  "  The  Society  of  Licensed  Yietuallers."  The  charter 
(a  copy  of  which  accompanied  and  formed  part  of  the 
case)  recited,  amongst  other  things,  that  "  The  Friendly 
Society  of  Licensed  Victuallert^'  had  been  formed  in  1793, 
and  that,  for  the  purpose  of  forming  a  permanent  fund 
for  the  relief  of  the  sick,  infirm  and  diHtressed  brethren, 
a  capital  was  subscribed,  and  the  publication  of  a  daily 
morning  newspaper  commenced,  on  8th  February  1794v 
called  The  Morning  Advertiser,  the  profits  arising  from 
which  had  been  and  still  were  applied  to  the  purposes 
of  the  said  Society ;  and  that  a  school  was  established 
in  Kennington  Lane,  in  the  county  of  Surrey,  for  educa- 
ting the  children  of  distressed,  decayed  and  deceased 
licensed  victuallers.  The  charter,  after  incorporating 
the  said  Society  by  the  name  of  "  The  Society  of  Licensed 
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Victuallers,^'  declared  that  the  male  members  should        1861. 
meet  not  less  than  four  times  a  year  for  the  purposes  of   The  Quken 
the  Society,  and  at  such  meetings  might  make  by-laws      i^ic^nsed 
for  carrying  out  the  objects  of  the  Society.     The  charter  ^  i^juallers* 
also  provided  that  the  executive  business  of  the  Society 
should  be  vested  in  "  the  Committee  of  Management/' 
consisting  of  twenty  three  persons  elected  by  and  among 
the  members,  one  of  which  twenty  three  was  to  be 
called  "  the  Governor*'  of  the  Society. 

The  newspaper  mentioned  in  the  charter  has  continued 
to  be  published  ever  since  the  date  of  the  charter. 

By-laws  have  been  made  from  time  to  time  in  the 
manner  provided  in  the  charter.  By  one  of  the  by- 
laws it  was  provided  that,  out  of  the  profits  of  the  news- 
paper, certain  annual  amounts  should  be  appropriated 
to  various  charitable  '^  funds''  of  the  Society :  and  that 
any  balance  remaining  should  be  divided  among  the 
members  entitled  to  participate.  By  another  by-law 
it  was  provided  that  the  four  quarterly  meetings  of  the 
Society  should  be  held  "  in  the  premises  of  the  said  So- 
ciety's school,  or  at  such  other  place  as  the  said  Governor 
and  Committee  of  management"  "  may  appoint." 

The  premises  rated  arc  the  freehold  property  of  The 
Society  of  Licensed  Victuallers,  and  are  used  for  the 
purposes  of  a  school  for  the  benefit  of  the  children  of 
licensed  victuallers,  and  for  the  other  purposes  men- 
tioned in  the  by-laws  in  respect  of  the  user  of  the 
school  as  hereinafter  mentioned.  The  children  are  main- 
tained, clothed  and  educated  therein  free  of  charge. 

The  school  house  contains  suitable  apartments  for  the 
masters  and  mistresses,  children  and  servants  of  the 
institution,  and  also  a  large  hall  in  which  the  quarterly 
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1861.        and  other  meetings  of  the  Society,  upon  the  general 
The  Queen     business  of  the  Society,  are  held. 

• 

Licensed  ^^^  newspaper  in  the  charter  and  by-laws  mentioned. 

Victuallers'  ^nd  the  school,  are  managed  by  the  Governor,  Committee, 

trustees,  auditors  and  other  officers  of  the  said  Society. 

The  profits  arising  from  the  newspaper  are  appUed  as 

provided  for  in  the  by-laws. 

The  Governor  and  Committee  contended  that  they  had 
no  beneficial  occupation  of  the  said  school  house,  and 
were  not  liable  to  be  rated  to  the  poor  rate,  general  rate 
and  sewers  rate,  or  any  or  either  of  those  rates,  in 
respect  of  the  school  house. 

If  the  Court  should  be  of  opinion  that  the  Governor 
and  Committee  were  liable  to  be  rated  to  the  poor  rate, 
general  rate  and  sewers  rate,  the  rates  were  to  be  con- 
firmed. If  the  Court  should  be  of  opinion  that  the 
Governor  and  Committee  were  not  liable  to  be  rated  to 
any  or  either  of  the  rates,  the  rates  were  to  be  amended 
by  striking  out  the  names  of  the  Governor  and  Committee 
therefrom.  If  the  Court  should  be  of  opinion  that  the 
Governor  and  Committee  were  liable  to  one  or  more  of 
the  rates,  and  not  liable  to  the  other  or  others  of  the 
rates,  then  such  one  or  more  of  the  rates  were  to  be 
confirmed,  and  such  other  or  others  of  the  rates  to  be 
amended  by  striking  out  the  names  of  the  Governor 
and  Committee  therefrom. 

Lush^  for  the  respondents.  The  Society  is  rateable 
in  respect  of  its  beneficial  occupation  of  these  premises. 
[Cromptan  J.  Perhaps  the  best  course  vriU  be  for  the 
other  side  to  state  the  grounds  upon  which  they  contend 
that  the  appellants  are  not  rateable.] 
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Huddlestoiiy  for  the  appellants.  The  Society  has  no  1861. 
beneficial  occupation.  The  objects  of  the  school  are  The  Queen 
purely  charitable  :  there  are  no  payments  by  the  pupils,  licensed 
as  in  Regina  v.  Sterry  (a)  and  Regina  v.  Temple  (b) ;  nor  Victuallers' 
does  the  Society  derive  any  emolument  ipyhatever  from 
the  school.  As  to  the  newspaper,  the  Society  may,  in 
one  sense,  be  said  to  be  the  proprietors  of  it,  and  to 
derive  emolument  from  it.  But  they  appropriate  a  cer- 
tain portion  of  the  profits  to  charitable  purposes :  and 
have  not,  therefore,  any  more  than  a  private  individual 
who  devotes  part  of  his  income  to  charitable  purposes, 
any  beneficial  occupation  of  the  buildings  used  solely 
for  such  purposes.  It  is  triie  that  the  quarterly  meetings 
of  the  Society  are  held  on  the  premises :  but,  by  the 
by-laws,  they  have  power  to  hold  them  at  such  other 
place  as  the  Governor  and  Committee  of  management 
may  appoint.  And,  further,  the  use  of  the  premises  for 
the  business  of  the  Society  is  not  such  a  beneficial  occu- 
pation as  creates  rateability.  Buildings  used  for  chari- 
table purposes  are  on  the  same  footing,  in  this  respect, 
as  buildings  used  for  public  purposes  :  and  are  evidently 
so  treated  in  Nolans  Poor  Law,  vol.  i.,  where  it  is  said, 
p.  184,  "If  there  is  no  beneficial  occupation  for  private 
emolument  the  property  is  not  liable  to  assessment; 
but  when  such  an  occupier  does  exist,  he  is  rateable, 
although  the  ultimate  object  of  his  occupation  be  to 
promote  a  charitable  institution,  or  advance  the  public 
good.^'  In  Rex  v.  Waldo  (c)  it  was  held  that  an  alms- 
house, wholly  occupied  by  objects  of  charity  or  their 
attendants,  and  of  which  no  profit  was  made,  had  no 
rateable  occupier.     Jjord  Mansfield,  in  giving  judgment, 

{a)  12  A.  #  E.  84.  {h)  2  E.  #  B.  160. 

(r)  CrtW.  358. 
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1861.        says,  ^*  It  is  sufficient  that"  "  the  profit  is  here  in  fact 

The  Queen     applied  to  public  and  charitable  uses."  Rex  v.  Waldo  (a) 

Licensed     ^^  recognised  as  an  authority  by  the  Court  in  Rex  v. 

^'"^te^^^    ^^^ar  (*),  Regina  v.  Wilson  {c)  and  Regina  v.  Temple  (d). 

In  Regina  v.  Baptist  Missionary  Societg  (e),  which  is  pro- 
bably relied  on  by  the  respondents,  the  Society  not  only 
used  the  rooms  for  their  own  meeting,  but  let  them  to 
other  Societies  for  similar  purposes ;  and  were  therefore 
held  rateable.  \_IIiIl  J.  The  Court,  in  giving  judg- 
ment, say,  "  We  think  it  right  to  add  that  we  find  no 
authority  or  principle  for  holding  that  a  number  of  in- 
dividuals, occupying  premises  merely  for  the  purpose  of 
diffusing  religious  instruction,  would  be,  on  that  account, 
exempt  from  rateability  in  respect  of  them  to  the  relief 
of  the  poor."  That  is  strongly  against  you.]  In  the 
present  case  there  is  clearly  no  beneficial  occupation. 
[Hill  J.  I  do  not  agree  that  there  is  no  distinction 
between  buildings  used  for  charitable,  and  buildings 
used  for  public,  purposes.  In  the  former  case,  there  is 
an  actual  occupier  :  in  the  latter  there  is  not.  Cromp- 
ton  J.  In  Regina  v.  Baptist  Missionary  Society  (e) 
Erie  J.  takes  that  distinction,  in  the  course  of  the  argu- 
ment ;  and  Coleridge  J.  says :  "  Regina  v.  Wilson  {f)  and 
Rex  V.  Waldo  (a),  if  to  be  supported  at  aU,  must  be  sup- 
ported on  the  groimd  that  the  person  rated  did  not 
occupy  the  premises."] 

Per  Curiam.   (Crompton,  Hill  and  Blackburn  Js.) 

Judgment  for  the  respondents. 

{a)  CM.  358.  {b)  14  E(uU  256. 

(c)  12  A.  #  E.  94.  \d)  2E.4-B,  160. 

(e)  10  Q.  B.  8S4.  (/)  2  A.  ^  E.  84. 
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18G1. 


The  Queen  against  Pickford.  Wedne^tJai/, 

April  24th. 


The  mother  of  a  bastard  child  applied  to  a  justice,  within  twelve    Stat.T ^-^tVict, 
months  after  the  child's  birth,  for  a  summons  against  P.,  the  alleged   c.  tOl. 
father.  The  summons  was  issued  by  the  justice,  but  could  not  be  served,    Bastardy 
P.  having  absented  himself.   On  P.'s  return,  which  was  more  than  twelve    order,  on 
months  alter  the  child's  birth,  and  before  which  time  the  justice  who  had   second  sum- 
issued  the  first  summons  had  died,  the  mother  obtained  from  another   mons  issued 
justice  a  second  summons  against  P. ;   and,  upon  its  coming  on  for   by  a  second 
hearing,  the  justices  in  pettv  session  made  an  onier  adjudging  P.  to  be  justice. 
the  putative  father,  and  oraering  him  to  pay  a  certain  sum  by  way  of  Jurisdiction. 
maintenance. 

Held,  that  the  order  was  ba<^l,  inasmuch  as,  bv  stat.  7  &  8  Vict, 
c.  101.  9.  2.,  the  jurisdiction  to  make  the  order  is  limited  to  the  justice 
before  whom  the  first  application  is  made ;  and  that  the  second  summons, 
not  being  issued  by  the  same  justice,  could  not  be  considered  as  part  of 
the  original  process  upon  the  first  application. 


JZ'ENEALYy  in  last  Michaelmas  Term,  obtained  a 
rule  to  shew  cause  why  an  order,  under  the  hands 
and  seals  of  three  justices  for  the  county  of  Chester, 
adjudging  the  defendant  to  be  the  putative  father  of  a 
male  bastard  child,  bom  of  the  body  of  Jane  Mason, 
and  ordering  him  to  pay  certain  sums  of  money  in 
respect  of  the  said  child,  should  not  be  quashed. 
The  order  was  as  follows. 

"  Order  in  bastardy,  on  application  after  birth. 
"Cheshire,  to  wit.]  At  a  petty  session  of  Her  Majesty's 
justices  of  the  peace  of  the  county  of  Chester,  acting  in 
and  for  the  petty  sessional  division  of  Presthury,  in  the 
himdred  of  Maccles/ield,  in  the  said  county  of  Chester, 
holden  21st  August,  1860,  before  us,  Charles  Richard 
Banistre  Legh,  John  Dixon  and  John  Upton  Gaskell, 
Esquires,  three  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  same  county :  Whereas  Jane  Mason,  of 
the  township  of  Bollington,  in  the  said  county,  single 
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1861.  woman,  did,  on  15th  June,  1858,  at  Macclesfield^  in  the 
The  Queen  ®^^  coimty,  make  information  and  complaint  to  Thomas 
Swanwicke,  Esq.,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  and  acting  in  and  for 
the  said  division,  that  she  was  a  single  woman,  and  then 
residing  within  the  township  of  BoUinfftoUy  in  the  division 
and  county  aforesaid,  and  that  on  25th  March  1858  she 
was  delivered  of  a  male  bastard  child,  which  was  then 
living  j  and  she  charged  William  Pickford,  of  the  town«r 
ship  of  Bollington^  in  the  said  county,  labourer,  with 
being  the  father  of  such  child,  and  she  then  and  there 
made  application  to  the  said  justice  for  a  summons  to 
the  said  William  Pichford  to  appear  at  a  petty  sessions 
of  the  peace  in  and  for  the  said  division,  to  answer  her 
complaint  in  the  premises;  and  thereupon  the  said 
justice  issued  his-  summons  accordingly  to  the  said 
William  Pichford  to  appear  and  answer  the  said  com- 
plaint at  the  said  petty  sessions  to  be  holden  on  a  day 
therein  mentioned,  to  wit  on  29th  June  1858 :  And 
whereas  the  said  William  Pichford,  at  the  time  of  such 
application  being  made,  had  absconded  from  BolUngton 
aforesaid,  and  his  abode  was  then  and  has  ever  since, 
until  the  month  of  July  last,  continued  imknown  to  the 
said  Jane  Mason,  and  the  said  summons  could  not  be 
served  on  the  said  William  Pichford:  And  whereas  the 
said  Thomas  Swanwicke  died,  and,  on  3d  August  1859, 
and  afterwards,  to  wit  on  14th  July  last,  the  said  Jane 
Mason  made  application  to  Thomas  Wardle  Esquire,  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  and  acting  in  and  for  the  said  division,  for 
a  summons  to  the  said  William  Pichford  to  appear  at  a 
petty  session  of  the  peace  in  and  for  the  said  division, 
to  answer  her  complaint  in  the  premises;  and  thereupon 
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the  said  last  named  justice  issued  his  summons  accord-        1861. 
iugly  to  the  said  William  Pickford  to  appear  and  answer     xbc  QueesT 
the  said  complaint  at  the  said  petty  session  holden  this     pickford 
day :  And  whereas  the  said  William  Pickford  hath  been 
duly  served  with  the  said  last  mentioned  summons  six 
days  at  least  before  this  day,  but  he  doth  not  appear 
thereto^  and  the  said  Jane  Mason  is  now  present  for  the 
purpose  of  obtaining  from  us,  the  said  justices  in  petty 
sessions  assembled,^  an  order  upon  the  said   William 
Pickford  in  the  premises. 

''  Now,  therefore,  it  being  proved  to  us  upon  oath  that 
the  said  Jane  Mason  is  a  single  woman,  and  was,  at  the 
time  of  her  application  for  the  said  first  and  last  men- 
tioned summonses  as  aforesaid,  and  still  is,  residing 
within  the  said  township  of  Bollington^  in  the  division 
and  county  aforesaid ;  and  that,  on  the  said  25th  March 
1858,  she  was  delivered  of  the  said  male  child,  and  that 
such  child  was  bom  a  bastard,  and  is  still  living :  and 
we,  having  also  heard  the  evidence  upon  oath  of  the 
said  Jane  Mason,  the  mother,  and  other  evidence  upon 
oath  produced  by  her,  and  the  evidence  of  the  said  Jane 
Mason  the  mother  being  corroborated  in  some  material 
particulars  by  other  testimony  to  our  satisfaction,  and 
we  also  having  had  the  other  facts  and  circumstances 
herein  contained  proved  upon  oath  to  us,  do  hereby 
adjudge  the  said  William  Pickford  to  be  the  putative 
father  of  the  said  bastard  child ;  and,  having  regard  to 
all  the  circumstances  of  the  case,  we  do  hereby  order 
that  the  said  William  Pickford  shall  pay  unto  the  said 
Jane  Mason,  so  long  as  she  shall  live  and  be  of  sound 
mind,  and  shaU  not  be  in  any  gaol,  prison,  or  under 
sentence  of  transportation;  and  after  her  death,  or 
whilst  she  shall  be  of  unsound  mind,  or  confined  in  any 
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1861.  gaol  or  prison^  or  under  sentence  of  transportation, 
The  Queen  t;hen  unto  such  person  as  two  justices  may  appoint  to 
PicKTORD.  have  the  custody  of  the  said  child^  pursuant  to  the 
statute  in  such  case  made  and  provided,  the  sum  of 
two  shillings  weekly  and  every  week  from  the  time  of 
making  the  application  first  aforesaid  until  the  said 
child  shall  attain  the  age  of  thirteen  years,  or  shall 
die,  or  the  said  mother  shall  marry.  And  we  do  hereby 
further  order  the  said  William  Pickford  to  pay  to  the 
said  Jane  Mason  the  sum  of  nine  shillings  and  six  pence, 
being  the  costs  incurred  in  obtaining  this  order;  and 
the  sum  of  ten  shillings  for  the  midwife.  Given  under 
our  hands  and  seals'^  &c. 

T.  W.  Saunders  now  shewed  cause.  The  order  is 
valid.  Stat.  7  &  8  Vict,  c,  101.  s.  2.  enacts  that  the 
mother  of  the  child  shall  make  application  for  the  sum- 
mons either  before,  or  within  twelve  months  after,  the 
birth  of  the  child.  Here  the  mother  did  apply  within 
twelve  months,  and  obtained  a  summons ;  but  the  sum- 
mons could  not  be  served,  owing,  not  to  any  fault  of 
the  applicant,  but  to  the  absence  of  the  alleged  father. 
She  took  out  a  fresh  summons  upon  his  return ;  and, 
although  the  second  application  was  more  than  twelve 
months  after  the  birth  of  the  child,  the  order  made 
upon  such  second  summons  is  good,  the  whole  pro- 
ceeding being  founded  upon  the  original  application ; 
Potts  V.  Cumhridge  (a).  [  Crompton  J.  I  have  some 
diflSculty  in  seeing  how,  under  the  present  circum- 
stances, the  second  summons  can  be  considered  part  of 
the  original  process  upon  the  first  application.  In  Potts 
V.  Cumbridge  {a)  the  second  summons  was  issued  by  the 

{a)  8E.^B.  847. 
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justice  to  whom  the  first  application  was  made.     Here        1861.. 
the  justice  to  whom  the  first  application  was  made  is    The  Qubsm 
dead;  and  the  second  summons  is  issued  by  another.     Piokford. 
Sect.  2  of  stat.  7  &  8  Vict  c.  101.  gives  jurisdiction 
only  to  "  such  justice  /*  that  is,  to  the  justice  to  whom 
the  original  application  is  made.]     The  provision   is 
directory,  not  compulsory.     [Hill  3.     It  seems  to  me 
to  limit  the  jurisdiction  to  the  justice  before  whom  the 
first  application  is  made.]     The  defendant  ought  not 
to  be  allowed  to  avail  himself  of  a  technical  difiiculty 
created  by  his  own  act.      [Crompton  J.     That  cannot 
affect  the  question  of  jurisdiction.]     The  second  order 
was  intended  to  be,  and  is,  as  far  as  it  can  be,  a  con- 
tinuation of  the  original  process. 

Kenealyy  contra,  was  not  called  upon. 

Per  Curiam.    (Crompton,  Hill  and  Blackburn  Js.) 

Order  quashed,  without  costs. 


In  the  matter  of  the  Lords  Commissioners  of  the  Thursday, 
Treasury,  ex  parte  Walmsley. 


Expences  of 
County  Courts* 
A  mandamus  will  not  lie  to  the  Lords  Commissioners  of  the  Treasury   Lords  Commis- 
to  compel  them  to  pay  a  debt  incurred  by  a  County  Court ;  and  this  even  sioners  of  the 
although 'Parliament  has,  upon  an  estimate  made  by  the  Commissioners    Treasury, 
of  the  Treasury,  voted  a  sum  for  the  salaries  and  exponces  of  the  County  Mandamus, 
Courts  for  the  year. 

TTONYMAN  moved  for  a  rule  calling  on  the  Lords 

Commissioners  of  Her  Majesty^s  Treasury  to  shew 

cause  why  a  mandamus  should  not  issue^  commanding 

VOL.    I.  K\  E.    B.   &  s. 


Walmslet. 
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1861.  them  to  pay  547/.  9*.  G(L,  the  bdance  of  account  from 
Ex  parte  Thomos  fValmsJey,  o{  Liverpool,  printer  and  stationer^  for 
books^  printing  and  stationery  supplied  to  the  Liverpool 
County  Court  during  the  years  1858  and  1859.  The 
Stat.  19  &  20  Vict  c.  108.  s.  85.  enacts :  "  The  expence 
of  buildings  purchasing^  or  providing  any  messuages 
and  lands  for  the  purposes  of  the  County  Courts,  and  of 
repairing,  furnishing,  cleaning,  lighting,  and  warming 
the  Court  Houses  and  offices,  and  of  payment  of  the  sala- 
ries of  the  necessary  servants  for  taking  charge  of  such 
court-houses  and  offices,  and  of  supplying  the  courts 
and  offices  with  law  and  office  books  and  stationery, 
and  of  postage  stamps,  and  the  disbursements  of  the 
high  bailiffs  in  conveying  to  prison  persons  committed 
by  the  County  Courts,  and  all  other  expences  incident 
to  the  holding  of  the  said  Courts,  shall  be  paid  by  the 
Commissioners  of  Her  Majesty's  Treasury  out  of  any 
moneys  to  be  from  time  to  time  provided  by  Parliament 
for  such  purposes."  By  an  appropriation  Act,  21  &  22 
Vict.  c.  107.  s.  20.,  dated  2d  Auffust,  1858,  157,050/.  was 
voted  to  defray  the  salaries  and  expences  of  the  county 
courts  to  the  31st  March,  1859;  and  by  another  appro- 
priation Act,  22  &  23  Vict.  c.  55.  *.  17.,  dated  18th 
August,  1859,  126,150/.  was  voted  for  the  like  purposes 
to  31st  March,  1860.  These  sums  were  voted  in  ac- 
cordance with  estimates  drawn  up  by  Her  Majesty's 
Treasury. — If  the  Court  refuses  this  application  Mr. 
Walmsley  is  without  remedy,  for  he  cannot  sue  the 
treasurer  of  the  county  court.  (He  cited  Rex  v.  Tlte 
Lords  Commissioners  of  the  Treasury  (a).) 

CocKBURN  C.  J.  The  expression  in  stat.  19  &  20  Vict. 

(a)  AA.j-E.  286. 


Walmblet. 
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e.  108.  s.  85.^  that  these  expences  are  to  be  paid  by  the        18G1. 
Commissioners  of  Her  Mi^esty's  Treasury,  surely  means      Ex^arte 
that  they  are  to  be  paid  by  them  through  the  treasurers 
of  the  county  courts.     It  cannot  mean  that  the  Lords 
of  the  Treasury  are  to  account  with  every  creditor  of 
every  county  court,  were  it  even  for  a  half  dozen  pounds 

of  tallow  candles  used  in  the  court. 

« 

Crompton  J.  In  Rex  v.  The  Lords  Commissioners  of 
the  Treasury  {a)  the  applicant  was  a  specific  party  whom 
the  Lords  of  the  Treasury  had  promised  to  pay ;  but  the 
present  application  assumes  a  ludicrous  aspect.  Is  it 
common  sense  to  suppose  that  every  old  woman  who 
sweeps  out  the  building  where  a  county  court  is  held 
has  a  right  to  proceed  against  the  Lords  of  the  Treasury 
for  payment  of  her  services  ? 

(Hill  J.  had  left  the  Court.) 

Blackburn  J.  The  applicant  here  must  go  the 
length  of  contending  that  every  county  court  can  pledge 
the  credit  of  the  Lords  of  the  Treasury  to  every  trades- 
man. Parliament  vote  for  the  coxmty  courts  a  lump 
sum  which  they  think  reasonable,  but  they  do  not  vote 
the  payment  of  each  particular  debt.  A  tradesman 
should  not  part  with  his  goods  for  the  use  of  a  county 
court  unless  he  is  prepared  to  trust  to  its  treasurer  for 
payment. 

(a)  AA.^E.  286. 
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10  #11  Vict. 
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Improvement 
Act,  14  #  15 
Vict.  c.  xciii. 
Rating  of 
rfservoirSf 
pipes  and 
luuins. 


The  Queen  against  The  Company  of  Proprietors 
of  the  Birmingham  Waterworks. 


The  Birmingham  Watertrorks  Company,  incorporated  by  stat  7  G.  4. 
c.  cix.,  were  empowered  by  that  statute  to  construct  waterworks,  and 
to  supply,  by  means  of  aqueducts,  pipes,  mains  and  reservoirs,  the 
borough  of  Birmingham  &c.  with  water.  The  Company  executed  the 
necessary  works,  and  made  a  large  reservoir  without,  and  a  small  reser- 
voir within,  the  borough ;  the  latter  of  which  was  supplied  with  water 
forced  from  the  former  throiigh  mains  and  pipes  under  the  ground,  thereby 
supplying  a  small  portion  of  the  borough  with  water.  By  18  Vict, 
c.  xxxiv.,  embodying  the  Waterworks  Clauses  Act,  10  &  11  Vict.  c.  17., 
the  former  Act  was  repealed,  and  the  Company  empowered  to  form  other 
reservoirs,  obtain  water  from  fresh  sources,  and  erect  additional  works. 
The  Company  proceeded  to  execute  new  works;  and  constructed  new 
reservoirs  outside  the  borough,  and  laid  down  new  mains  and  pipes  for 
carrying  the  water  from  them  into  the  old  one  without  the  borough,  and 
thence  into  and  through  the  borough  :  the  streams  supplying  the  reser- 
voirs being  open  streams  and  brook  courses  running  over  the  surface  of 
the  ground ;  the  reservoirs  both  within  and  without  the  borough  being 
wholly  uncovered.  By  The  Birmingham  Improvement  Act,  14  &;  15  Vict, 
c.  xciii.,  with  which  a  considerable  part  of  the  Towns  Improvement  Clauses 
Act|  10  &  1 1  Vict.  c.  34.,  is  incorporated,  the  ^own  council  are  authorized 
to  make  and  levy  a  rate,  called  **  The  Borough  Improvement  Rate,"  upon 
"  every  person  who  occupies  any  house,  shop,  warenouse,  counting  house, 
coach  house,  stable,  cellar,  vault,  bmldinp,  workshop,  manufactory, 
garden,  land  or  tenement  whatsoever  except  as  hereinafter  excepted, 
within  the  limits  of  that  Act,  according  to  the  full  net  annual  value 
thereof  respectively."  And  by  clause  129  it  is  provided  that  **  the  occu- 
piers of  any  land  covered  with  water  or  used  only  as  a  canal  or  towing 
path  for  the  same,  or  as  a  railway  constructed  under  the  powers  of  any 
Act  of  Parliament  for  pul)lic  conveyance,  shall  be  rated  in  respect  of  the 
same  to  the  rates  authorized  to  be  levied  by  this  Act  at  one  fourth  part 
only  of  the  net  annual  value."     Held, 

h  That  the  reservoir  within  the  borough  was  rateable  to  the  borough 
rate  at  only  one  fourth  part  of  its  net  annual  value. 

2.  That  the  pipes  ana  mains  of  the  Company  within  the  borough  were 
rateable  to  the  borough  rate  to  the  full  extent,  and  not  merely  to  one 
fourth  part  of  their  net  annual  value  as  "  land  covered  with  water." 

n^HE   town  council  of  the  borough  of  Birmingham 
made   the  following  rate   or   assessment   on    Tlie 
Campant/  of  Proprietors  of  the  Birmingham  Waterworks, 


"  St.  Paul's  Ward. 

"  Public   Companies.      Borough    Improvement 

Rate,  1860. 
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Name  of 
Occupier. 

Name  of 
Owner. 

Description 
rated. 

Grots 

,esU- 
mated 
rate. 

Rateable 
value. 

Rate  at 

2s.  iu  the 

pound. 

77k«  Birmingham 

Waterworkt 

Companjf. 

The  Birmingham 

Waicrworkt 

Company. 

Houses,    oiBces, 

workshops, 

fnalns,   reservoir, 

land  and  premi- 

sea   In  various 

Wards  wltliin  the 

borough. 

X4729 

£3941 

£394  :  2  :  0 

Hcnrif  Httft. 

»• 

House,  yard  and 
prcmisea. 

£4fi 

£40 

£4:0:0" 

18G1. 

The  QuEKN 
v. 

BlRMINOUAJI 

Waterworks 
Company. 


Against  this  rate  the  proprietors  of  the  Waterworks 
appealed^  and  the  appeal  was  heard  before  the  Recorder 
at  Birmingham  on  the  9th  April,  1860,  when  the  rate 
was  confirmed  by  consent,  subject  to  a  case  stating  the 
following  facts. 

The  Company  of  Proprietors  of  the  Birmingham  fVater" 
works  was  incorporated  by  stat.  7  G.  4.  c,  cix.  (a). 
The  objects  of  the  Company  were  to  construct  water- 
works, and  to  supply,  by  means  of  aqueducts,  pipes, 
mains  and  reservoirs,  the  town  of  Birmingham  and 
the  several  parishes  and  places  therein  named  with 
water.  The  Company  executed  the  necessary  works, 
and  supplied  the  different  places  with  water  taken 
from  the  river  Tame,  and  made,  at  Aston,  a  large 
reservoir,  covering  about  18  acres  of  land,  for  that  pur- 
pose. That  reservoir  and  the  engine  house,  pumping 
engine  and  works  of  the  Company  are  out  of  the  bo- 
rough of  Birmingham.  They  likewise  constructed  an- 
other small  reservoir  of  stone  at  Edgbaston^  within  the 


(ft)  Entitled  "  An  Act  foi  Hupplying  with  water  the  town  and  neigh> 
bourhood  of  Birminghamy  in  the  county  of  Warwick.'' 
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1861.        borough  oi  Birmingham^  of  about  2  acres ;  which  reservoir 

Tke  Qdekn    is  supplied  with  water  forced  from  the  large  reservoir 

BiRiiiNGHAM  through  mains  and  pipes  under  the  ground,  and  supplies 

^m^^^    a  small  portion  of  the  borough  (about  one  tenth)  with 

water  by  gravitation. 

The  Company  obtained  another  Act,  17  Vict  c.  xxxvii., 
to  enable  them  to  raise  further  capital  and  borrow  an 
additional  sum  of  money. 

Subsequently  a  third  Act,  18  Vict  c,  xxxiv.,  was  ob- 
tained, by  which  the  two  former  Acts  were  repealed, 
and  in  which  was  embodied  The  Waterworks  Clauses 
Act,  10  &  11  Vict  c,  17.  The  Company  were  empowered 
by  this  Act  to  form  other  reservoirs,  and  to  obtain 
water  from  other  sources  than  the  river  Tame  before 
named,  and  to  erect  additional  works. 

Immediately  after  the  passing  of  the  last  mentioned 
Act  the  Company  proceeded  to  execute  the  new  works ; 
»  and  constructed  new  reservoirs  outside  of  the  borough 

of  Birmingham,  and  laid  down  new  mains  and  pipes  for 
the  purpose  of  carrying  the  water  from  the  new  reser- 
voirs into  the  old  one  at  Aston,  without  the  borough, 
and  thence  into  and  through  the  borough.  The  various 
streams  supplying  the  reservoirs  are  open  streams  and 
brook  courses,  and  run  over  the  surface  of  the  ground. 
The  reservoirs  both  within  and  without  the  borough  are 
wholly  uncovered. 

By  The  Birmingham  Improvement  Act,  1851, 14  &  15 
Vict  c.  xciii.,  in  which  stat  10  &  11  Vict^  c.  84.  (The 
Towns  Improvement  Clauses  Act),  so  far  as  relates  to 
sects.  167  to  184,  both  inclusive,  is  incorporated,  the 
town  council  are  authorized,  by  clause  128,  to  make  and 
levy  a  rate,  to  be  called  the  Borough  Improvement  Bate, 
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upon  every  person  who  occupies  any  house,  shop,  ware-        1861. 

house,  counting  house,  coach  house,  stable,  cellar,  vault.  The  Queen 

building,  workshop,  manufactory,  garden,  land  or  tene-  bi,^„,^^qh^k 

ment  whatsoever,  except  as  hereinafter  excepted,  within  Watemorka 

"^  *^  Company. 

the  limits  of  this  Act,  according  to  the  full  net  annual 
value  thereof  respectively.  And  by  clause  129  it  is 
provided  that  the  occupiers  of  any  land  covered  with 
water,  or  used  only  as  a  canal  or  towing  path  for  the 
same,  or  as  a  railway  constructed  under  the  powers  of 
any  Act  of  Parliament  for  public  conveyance,  shall  be 
rated  in  respect  of  the  same  to  the  rates  authorized  to 
be  levied  by  this  Act  at  one  fourth  part  only  of  the 
net  annual  value.  And  by  clause  131  certain  additional 
clauses  of  The  Towns  Improvement  Clauses  Act  (10  &  11 
rict  c.  84.),  viz.  156  and  163  to  166,  both  inclusive, 
are  incorporated. 

The  borough  improvement  rate  which  was  the  subject 
of  this  appeal  was  made  in  pursuance  of  and  subject  to 
the  provisions  of  the  said  Act,  and  for  all  the  purposes 
to  which  it  is  by  such  Act  applicable,  and  was  at  the  rate 
of  2s,  in  the  pound. 

It  was  admitted  that  T/ie  Birmingham  Watertoorhs 
Company  were  rated  to  the  fiill  extent,  as  houses  &c. ; 
and  not  at  one  fourth  part  of  the  net  annual  value  of 
the  reservoir,  pipes,  mains  and  other  works  within  the 
borough. 

At  the  hearing  of  the  appeal  the  appellants  con- 
tended: 

Firstly.  That,  so  far  as  related  to  the  expences  of 
sewers,  the  pipes,  mains,  reservoirs  and  other  works  of 
the  Company,  or  some  of  them,  were  not  liable  to  be 
rated,  except  so  far  as  they  might  receive  benefit  from 
the  construction  and  existence  of  such  sewers. 
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1861.  Secondly.  That,  by  the  operation  of  the  129th  aection. 

The  Queen    *^®  reservoir  within  the  borough  ought  only  to  be  rated 
^      "'  at  one  fourth  part  of  its  net  annual  value. 

BiRMlKGHAM  ^ 

Waterworks         Thirdly.   That,  according  to  the  true  construction  of 

Company. 

the  129th  section,  the  pipes  and  mains  of  the  Company 
within  the  borough  ought  to  be  rated  as  land  covered 
with  water. 

The  question  turned  on  the  construction  of  certain 
clauses  of  The  Birmingham  Improvement  Act,  14  &  15 
Vict  c.  xciii.,  and  The  Towns  Impix)vement  Clauses  Act, 
10  &  11  Vict  c.  34.  which  is  incorporated  with  it 

Stat  14  &  15  Vict  c.  xciii.  s,  109.  enables  the  town 
council  to  provide  for  the  borough  a  sufficient  supply  of 
water,  and  for  that  purpose  to  purchase  the  works  of 
The  Birmingham  Waterworks  Company, 

By  sect  114,  ''the  council  may  cause  all  existing  pub- 
lic cisterns,  pumps,  wells,  reservoirs,  conduits,  aqueducts, 
and  works  used  for  the  gratuitous  supply  of  water  to  the 
inhabitants  of  the  borough  to  be  continued,  maintained, 
and  plentifully  supplied  with  water,  or  they  may  substi- 
tute, continue,  maintain,  and  plentifully  supply  with 
water  other  such  works  equally  convenient;  and  the 
council  may,  if  they  think  fit,  construct  any  number  of 
new  cisterns,  pumps,  wells,  conduits,  and  works  for  the 
gratuitous  supply  of  any  public  baths  or  wash-houses 
established  otherwise  than  for  private  profit'^ 

By  sect.  127,  "except  where  it  is  otherwise  provided 
by  this  Act,  all  the  other  expences  of  carrying  this  Act 
into  execution,  including  the  sums  required  for  paying 
all  principal  and  interest  moneys  which  may  be  bor- 
rowed by  the  council  under  the  authority  of  this  Act, 
otherwise  than  on  the  security  of  the  '  Street  Improve- 
ment  Rate,'  shall  be  defrayed  by  a  rate  to  be  called 
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the   'Borough  Improvement  Rate/  which  the  council        1861. 
is  hereby  authorized  and  empowered  to  levy  upon  the    The  Queen 
occupiers  or  owners  of  all  buildings  and  lands  within   uirj^i^kouam 
the  borough  in  the  manner  hereinafter  provided :  pro-    Waterworks 
vided  always^  that  such  rate  do  not  exceed  in  any  one 
year  the  sum  of  two  shillings  in  the  pound  on  the  annual 
value  of  such  buildings  and  lands.^^ 

Sect.  128.  "  Subject  to  the  provisions  next  herein- 
after contained^  the  clauses  of  'The  Towns  Improve- 
ment Clauses  Act^  1847/  with  respect  to  the  manner 
of  making  rates^  (except  such  of  the  said  claiises  as  are 
numbered  179  and  181^)  shall  be  and  the  same  are 
hereby  incorporated  with  this  Act.'' 

Sect.  129.  "  Provided  always,  that  no  person  occu- 
pying any  farmhouse,  or  buildings  connected  or  occu- 
pied therewith,  or  any  lands  used  as  arable,  meadow, 
or  pasture  ground  only,  or  as  woodlands,  or  market 
gardens,  garden  allotments  or  nursery  grounds,  and 
no  person  entitled  to  any  tithes,  comrent  in  lieu  of 
tithes,  or  tithe  commutation  rent  charge,  shall  be  liable 
to  be  assessed  in  respect  of  the  same  to  the  Street 
Improvement  Rate ;  and  that  such  persons  shall  be 
liable  to  be  assessed  to  the  other  rates  authorized  to 
be  levied  by  this  Act  at  one  fourth  part  only  of  the 
net  annual  value;  provided  also,  that  the  occupiers  of 
any  land  covered  with  water,  or  used  only  as  a  canal  or 
towing  path  for  the  same,  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for  public 
conveyance,  shall  be  rated  in  respect  of  the  same  to  the 
rates  authorized  to  be  levied  by  this  Act  at  one  fourth 
part  only  of  the  net  annual  value.'' 

Sect.  130.     "Provided   also,  that  the   clause  num- 
bered 175  of  ^The  Towns  Improvement  Clauses  Act, 
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1861.  1847/  herewith  incorporated^  shall  be  in  force  within 
The  QuBXN  *^c  borough  for  a  period  of  eighteen  months  only  from 
BiRMrNaBAM  ^^^  commencement  of  this  Act^  and  within  the  said 
Waterworks    period  the  council  shall  and  they  are  hereby  required  to 

Company.      '^  ^  j       ^ 

cause  a  new  valuation  to  be  made  of  all  the  rateable 
property  within  the  borough ;  and  the  clauses  of  '  The 
Towns  Improvement  Clauses  Act^  1847/  numbered  re- 
spectively 176  and  177^  shall  be  applicable  to  the  making 
of  such  valuation^  and^  from  and  after  the  completion 
thereof  the  rates  by  this  Act  authorized  shall  be  assessed 
and  levied  in  accordance  with  such  valuation :  Provided 
always^  that  the  same  may  be  amended  from  time  to 
time,  and  such  new  valuations  made  as  the  council  may 
think  fit :"  &c. 

Sect.  131.  "  The  clauses  of  'The  Towns  Improvement 
Clauses  Act^  1847/  with  respect  to  the  rates  directed  by 
that  Act  to  be  made  for  sewers^  drains^  and  private  im- 
provements^ (except  clauses  157, 158^  159^  160,  161  and 
162  of  the  same  Act,)  shall  be  and  the  same  are  hereby 
incorporated  with  this  Act/' 

Sect.  133.  "  Provided  also^  that  no  rate,  other  than 
the  said  street  improvement  rate,  the  said  borough  im« 
provement  rate,  the  said  water  rate,  and  the  rates  for 
private  improvements  and  drainage,  mentioned  in  the 
clauses  herewith  incorporated  of  '  The  Towns  Improve- 
ment Clauses  Act,  1847,'  and  numbered  156,  163, 164, 
165  and  166,  shall  be  levied  or  raised  under  the  autho- 
rity of  this  Act,  or  of  any  Act  or  part  of  Act  incorporated 
herewith.'* 

Stat.  10  &  II  Vict  c.  34.  s.  167.  enacts:  ''Every 
rate  which  the  Commissioners  are,  by  this  or  the  spe- 
cial Act  authorized  to  make  or  levy,  shall  be  made 
and  levied  by   them    at  yearly,   half  yearly   or  such 
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other  periods^  as  they  thiuk  fit,  upon  every  person        I86I. 
who  occupies  any  of  the  prescribed  kinds  of  property,    The  Que£n 
or  (if  no  property  be  prescribed)  any  house,  shop,  -ware-  BiR^iNGnAM 
house,  counting  houke,  coach  house,  stable,  cellar,  vault,    ^^erworka 
building,  workshop,  manufactory,  garden,  land  or  tene- 
ment whatsoever  (except  as  hereinafter  is  excepted), 
within  the  limits  of  the  special  Act,  or  of  the  district 
where  such  rate  is  assessed  on  the  occupiers  of  lands 
and  buildings  of  a  separate  district  as  hereinbefore  pro- 
vided, according  to  the  full  net  annual  value  thereof 
respectively ;  and  the  said  rates  shall  be  vested  in  the 
Commissioners,  and  shall  be  payable  at  such  times  as 
they  appoint :  Provided  always,  that  every  person  occupy- 
ing lands  used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  woodlands  or  market  gardens  or  nursery  grounds, 
shall  be  rated  in  respect  of  the  same  in  the  prescribed 
portion  only,   if  no  proportion  be  prescribed,  in   the 
proportion  of  one  third  part  only  of  such  net  annual 
value  thereof  as  aforesaid.'^ 

Lushi  for  the  respondents.  The  first  question  here  is 
that  relative  to  the  sewers,  but  it  does  not  arise  on  the 
statute  before  the  Court.  [Huddleston,  who  appeared 
for  the  appellants,  admitted  he  could  not  argue  that 
point.] 

Secondly,  the  reservoir  within  the  borough  was 
properly  rated  to  the  full  extent.  Although  most  of 
the  provisions  of  The  Towns  Improvement  Clauses  Act, 
10  &;  11  Vict,  c,  84,  are  incorporated  into  The  Birnung- 
ham  Improvement  Act,  14  &  15  Vict  c,  xciii.,  still  some 
of  them  are  overridden  by  the  latter  Act.  The  eflfect  of 
the  sections  127, 128, 129,  is  to  render  rateable  every  spe- 
cies of  land  or  tenement  capable  of  occupation ;  and  it  is 
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1861.  impossible  to  contend  that  a  reservoir  does  not  come 

The  Queen  '^'^'^'li'i  this  description.     In  Adams  on  Ejectment,  p.  18, 

g      "'  4th  ed.,  ^'  An  ejectment  will  not  lie  for  a  watercourse  or 

Waterworks  rivulet,  though  its  name  be  mentioned,  because  it  is  im- 

Company.  ^  ^ 

possible  to  give  execution  of  a  thing  which  is  transient, 
and  always  running.  But  if  the  ground  over  which  the 
rivulet  runs,  belongs  to  the  claimant,  the  rivulet  may  be 
recovered,  by  laying  the  action  for  ^  so  many  acres  of  land 
covered  with  water.'  An  ejectment  may  be  maintidned 
for  a  pool  or  pit  of  water,  because  those  words  comprehend 
both  land  and  water/'  A  reservoir  is,  surely,  here  in- 
cluded. Tt  is  true  that  the  129th  section  contains  a  proviso 
that  *'the  occupiers  of  any  land  covered  with  water, 
or  used  only  as  a  canal  or  towing  path  for  the  same,  or 
as  a  railway  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be  rated  in  re- 
spect of  the  same  to  the  rates  authorized  to  be  levied  by 
this  Act  at  one  fourth  part  only  of  the  net  annual  value :" 
but  by  "land  covered  with  water"'  there  must  be  under- 
stood ponds,  rivers,  and  the  like,  which  are  naturally 
covered  with  water.  The  principle  on  which  the  excep- 
tion is  founded  is  that  land  covered  with  water  is  less  pro- 
ductive than  land  which  is  not ;  but  that  cannot  apply  to 
land  which  is  covered  with  water  for  the  purpose  of  profit. 
Besides,  the  exception  introduced  by  the  Legislature  in 
favour  of  "  canals  "  shews  that  they  did  not  intend  to 
except  "  reservoirs  "  and  such  like  pieces  of  water  of  arti- 
ficial construction.  This  Company  and  their  works  are 
mentioned  in  sect.  109  of  the  statute,  which  section 
and  sect.  114  speak  of  their  "reservoirs;"  shewing  that 
the  subject  was  present  to  the  mind  of  the  Legislature, 
who  might,  if  it  had  thought  fit,  have  excepted  reser- 
voirs from  being  rated  to  the  full  extent. 
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Thirdly;  as  to  the  "pipes  and  mains/'  it  is  difficult         ISGI. 
to  say  that  they  are  "  land  covered  with  water ;"  they  are     Tho  Queen 
rather  "  water  covered  with  land/'  Birmingham 

Waterworks 
Companj. 

Hvddleston,  for  the  appellants  (having  been  directed 
by  the  Court  to  address  himself  to  the  last  point).  Pipes 
and  mains  are  rateable  to  one-fourth  part  of  the  net 
annual  value^  as  "  land  covered  with  water.'*  In  cases  of 
this  nature  the  subject  matter  on  which  the  rate  is 
imposed  is  not  the^^urface  soil.  In  Regina  v.  Tlie  West 
Middksex  JVaterworks  Company  (a),  Wightman  J.,  in  de- 
livering the  judgment  of  the  Court,  says :  *'  The  ques- 
tion is  whether  the  Company  are  rateable  for  their 
mains,  which  are  laid  under  the  surface  of  the  highway, 
without  any  freehold  or  leasehold  interest  in  the  soil 
thereof  being  vested  in  the  Company.  We  tliink  they 
are.  These  mains  are  fixed  capital  vested  in  land. 
The  Company  are  in  possession  of  tbc  mains  buried  in 
the  soil,  and  so  are,  defacto^  in  possession  of  the  space  in 
the  soil  which  the  mains  fill,  for  a  purpose  beneficial  to 
itself.*'  It  makes  no  difierencc,  therefore,  that  pipes  and 
mains  are,  strictly  speaking,  water  covered  with  land. 
Would  an  open  watercourse,  running  through  streets,  be 
the  less  liable  to  be  rated  if  a  covering  of  stone  or  wood 
were  put  over  it  ?  Or  does  a  canal  cease  to  be  land 
covered  with  water  when  it  is  carried  over  or  through 
a  tunnel  ?  The  same  holds  in  the  case  of  a  Roman 
aqueduct. 

CocKBURN  C.  J.  With  respect  to  the  first  of  these 
points  that  has  been  argued  before  us,  it  is  very  clear 
that  the  statute  imposes  a  rate  of  one  fourth  part  only 

(a)  28  L,  J,  M.  C.  135. 
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1861.        of  the  net  annual  value  on  the  occupiers  of  "  land 

The  Queen     covered  with  water,"  and  it  is  impossible  to  say  that  a 

BiRMiNOHAM  reservoir  does  not  come  within  that  description.     The 

^om^^^^    argument  of   Mr.  Lush  might    perhaps   be  properly 

addressed  to  a  committee  of  the  House  of  Commons, 

when  about  to  legislate  on  this  matter,  and  consider 

whether  reservoirs  ought  to  have  the  immunity  claimed 

for  them  :  but  the  language  of  the  statute  before  us  so 

plainly  includes  the  matter  or  thing  in  question,  that  it 

would  be  going  too  far  to  say  that  for  some  speculative 

reason  it  ought  to  be  held  excluded.    It  is  true  the 

Legislature  have  specified  as  exempt  ''  canals,'*  which 

they  need  not  have  done ;  but  we  cannot  on  that  account 

take  upon  ourselves  to  introduce  a  limitation  on  the 

distinct  language  of  the  statute. 

On  the  remaining  point,  Mr.  Huddlesion  has  said 
every  thing  that  could  be  said  in  favour  of  his  clients. 
It  would,  however,  be  quite  inconsistent  with  common 
sense  to  allow  the  exception  for  which  he  contends. 

Crompton  J.  It  is  plain  common  sense  to  say  that 
a  pipe,  which  may  or  may  not  have  water  in  it,  cannot 
be  looked  on  as  "  land"  really  "  covered  with  water." 
It  might  as  well  be  contended  that  a  gas  pipe  is  a  pipe 
covered  with  gas. 

(Hill  J.  had  left  the  Court.) 

Blackburn  J.  concurred. 


Judgment  for  the  respondents  on  the 
first  and  third  points,  and  for  the 
appellants  on  the  second. 
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1861. 


William  Tunstall,  appellant,  against  Jane     Saturday, 

_  iJT  I      .7  April  21th. 

Lloyd,  respondent.  

3  G.  4.  c.  126. 

8  32. 

Stephenson,   appellant,   against   Tatlob,        Exemption 

from  toll, 
•  respondent.  Volunteers, 

1.  An^  carriage  honk  fide  employed  in  conTeying  volunteer  infantry 
to,  or  bnnging  them  back  from,  a  place  of  military  exercise,  inspection 
or  review,  or  on  other  public  duty,  is  exempt  from  toll  by  virtue  of  The 
General  Turnpike  Act,  3  G,  4.  r.  \m.  s.  32. 

2.  In  order  to  enjoy  that  immunity  the  carriage  must  be  employed, 
not  perhaps  excluMvelif,  but  at  all  events  substantially,  for  the  conveyance 
of  volunteers :  per  Cockbum  C.  J. 

3.  A  volunteer  corps  were  assembled  at  K.  by  regimental  order  for 
'*  marchine  out  drill,'  and  did  march  out,  and  were  afterwards  dismissed 
at  the  head  quarters  of  the  regiment.  Three  members  of  the  corps  then 
hired  a  hackney  carriage,  and  proceeded  towards  home,  in  doing  which 
it  was  necessary  to  pass  through  a  turnpike.  No  one  else  was  in  the 
carriage,  and  the  volunteers  were  dressed  .in  their  uniform,  and  had  their 
arms  and  accoutrements  according  to  the  regulations  of  the  corps :  held, 
that  the  carriage  was  exempt  from  toU  under  The  General  Turnpike 
Act,  3  G.  4.  c.  126.  *.  32. 

^HESE  cases  are  reported  together,  as  relating  to  the 
same  subject,  and  having  been  heard  on  the  same  day. 
Both  turned   on  the  following  sections  of  The  General 
Turnpike  Act,  3  G.  4.  c.  126. 

Sect.  32.  ''  No  toll  shall  be  demanded  or  taken  by 
Tirtue  of  this  or  any  other  Act  or  Acts  of  Parliament, 
on  any  turnpike  road  ....  for  the  horse  or 
horses  of  any  officers  or  soldiers  on  their  march  or  on 
duty,  or  for  any  horse  or  horses  or  other  beast,  or 
any  cart,  carriage  or  waggon  employed  in  carrying 
or  conveying,  or  returning  empty  from  carrying  or 
conveying,  having  been  employed  only  in  carrying  or 
conveying  the  arms  or  baggage  of  any  such  officers 
or  soldiers,  or  employed  in  carrying  or  conveying,  or 
returning  empty  from  having  been  employed  in  carrying 
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18G1.        or  conveying  any  sick,  wounded  or  disabled  officers  or 
TUN8TALL      soldiers,  or  for  any  waggon,  wain,  cart  or  other  carriage 
Lloyd.       whatsoever,  or  the  horse  or  horses,  or  other  cattle  drawing 
Stephenson    the  same,    employed  in  conveying   any   ordnance,   or 
Taylor.      barrack,  or  commissariat  or  other  public  stores  of  or 
belonging  to  His  Majesty,  or  for  the  use  of  His  Majesty's 
forces,  or  returning  empty  from  having  been  so  employed; 
or  for  any  carriage  conveying  volunteer  infantry,  or  for 
any  horse  furnished  by  or  for  any  person  belonging  to 
any  corps  of  yeomanry  or  volunteer  cavalry  or  infantry, 
and  rode  by  him  in  going  to  or  returning  from  any 
place  appointed  for  and  on  the  days  of  exercise,  inspection, 
or  review,  or  on  other  public  duty,  provided  that  such 
person  shall  be  dressed  in  the  imiform  of  his  corps,  and 
shall  have  his  arms,  furniture  and  accoutrements  accord* 
ing  to  the  regulations  of  such  corps  at  the  time  of  claim- 
ing the  exemption.     .     .     ." 

Sect.  36.  *'  If  any  person  or  persons  shall,  by  any 
fraudulent  or  collusive  means  whatsoever,  claim  or  take 
the  benefit  of  any  exemption  from  toll  or  from  overweight, 
or  for  using  any  additional  horse  or  horses,  or  of  any 
other  exemption  or  exemptions  whatsoever  in  this  Act 
contained,  every  such  person  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  5/. ;  and  in  all 
cases  the  proof  of  exemption  shall  be  upon  the  person 
claiming  the  same.'' 


TuNSTALL,  appellant,  against  Lloyd,  respondent. 

T^HIS  was  a  case  stated  for  the  opinion  of  the  Court, 
under  stat.  20  &  21  Vict.  c.  43.  *.  2.,  which  disclosed 

the  following  facts. 

At  a  petty  sessions  holden  at  the  County  Hall,  Abbey 

Street,  in  the  township  of  Birkenhead,  for  the  division  of 


V. 

Lloyd. 
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the  hundred  of  Wirral,  in  the  county  of  Chester,  on  1861. 
Thursday,  6th  September,  1860,  before  Major  General  tunstall 
the  Honorable  ^\i  Edward  Cust  and  the  Reverend  Mark 
Cazon,  two  of  her  Majesty's  justices  of  the  peace  for 
that  county ;  an  information  preferred  by  Jane  Lloyd 
against  William  Tunstall,  under  stat.  3  (7.  4.  c.  126.  s,  31., 
charging  for  that  he,  on  the  23rd  August,  1860,  at  the 
township  of  Bidston,  in  the  county  of  Chester,  did 
fraudulently  and  forcibly  pass  through  a  certain  toll  gate 
there  situate,  called  Bidston  toll  gate,  on  a  certain 
turnpike  there,  called  the  Woodside  and  Hoylake  turn- 
pike, with  a  certain  omnibus  drawn  by  two  horses,  without 
paying  the  toll,  to  wit  the  sum  of  8rf.,  then  and  there  pay- 
able for  those  horses,  by  reason  whereof  the  payment  of 
that  toll  was  then  and  there  avoided,  contrary  to  the 
statute  &c.,  was  heard  and  determined,  the  said  parties 
respectively  being  then  present;  and  upon  such  hearing 
the  appellant  was  duly  convicted  of  that  offence,  and  ad- 
judged for  that  offence  to  forfeit  and  pay  the  penalty  of 
41«.,  and  also  the  sum  of  8</.,  being  the  toll  impaid,  and 
105.  6rf.  for  costs. 

At  the  hearing  of  the  information  it  was  admitted,  on 
the  part  of  the  appellant,  that  on  the  day  stated  in  the 
information  he  had  driven  an  omnibus  through  the  toll 
gate  in  question,  and  that,  unless  his  right  to  the  exemp- 
tion hereinafter  referred  to  should  be  established,  a  toll  of 
Sif.  was  legally  due  and  payable  by  him,  and  that  he  had 
in  fact  refused  to  pay  such  toll.  But  he  claimed  exemp- 
tion  from  the  payment  of  such  toll,  under  stat.  3  G,  4. 
c,  126.  s,  32.,  on  the  ground  that  the  omnibus  in  question 
was  at  the  time  of  his  driving  it  through  the  toll  gate 
"  A  carriage  conveying  volunteer  infantry.'^  In  support 
of  this  claim  of  exemption  the  appellant  called  John 

VOL.   I.  H  E.   B.   &  s. 
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1861 .  Scott,  a  sergeant  in  the  First  Cheshire  Bifle  C!orp8^  being 
TuNSTALL  a  corps  of  volunteer  infantry^  who  proved  that  the  mem- 
Lloyd.  ^®^8  ^f  ^^^  corps  were  in  the  habit  of  proceeding  by  an 
omnibus  from  Birkenhead  to  Lasowe,  a  distance  oi  up- 
wards of  three  miles^  for  ball  practice^  and  at  the  time 
stated  in  the  information  several  members  of  that  corps 
were  so  proceeding  by  the  omnibus  driven  by  the  appel- 
lant; but  the  witness  was  unable  to  swear  that  on  the 
occasion  in  question  no  other  persons  than  volunteers  were 
on  the  omnibus,  nor  was  any  evidence  to  that  effect  offered 
by  the  appellant.  It  also  appeared,  from  the  evidence  of 
the  same  witness,  that  no  muster  had  been  made  by 
the  sergeant,  or  other  person  in  authority,  to  ascertain 
that  none  but  volunteers  were  present,  and  whether  the 
volunteers  who  had  come  were  in  the  imiform  dress 
prescribed  by  the  commanding  officer  to  be  worn 
on  occasions  of  drill  or  practice;  and  that  some  of 
the  volimteers  riding  on  the  omnibus  at  the  time  were 
not  in  fact  in  uniform,  and  some  who  were  not  volunteers 
were  believed  to  be  upon  the  omnibus  on  the  day  in 
question.  Upon  this  evidence  it  was  contended,  on  the 
part  of  the  respondent,  that  the  appellant  had  failed  to 
bring  himself  within  the  exemption  referred  to — the 
meaning  of  the  statute,  as  contended  for  by  the  respond- 
ent, being  that  the  carriage  to  be  exempt  from  toU  should 
be  wholly  occupied  in  conveying  volunteer  infantry,  and 
that  such  volunteer  infantry  should  be  in  uniform,  and 
have  their  arms,  and  be  mustered  in  accordance  with  an 
order  which  ought  to  have  been  made  in  that  behalf  by 
their  commanding  officer.  It  was  replied  and  insisted  on 
by  the  appellant  that  it  was  not  necessary  that  the  carriage 
should  be  wholly  occupied  by  volunteers,  or  that  the 
volunteers  should  be  in  any  imiform,  or  have  their  arms, 
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orwear  their  accoutrements,  in  pursuance  of  any  such  order  1861. 
of  the  commanding  officer ;  but  the  appellant  contended  tunstall 
that,  admitting  the  proper  construction  of  the  words  of  llotd. 
the  statute  to  be  that  the  carriage,  to  be  exempt,  should 
be  wholly  occupied  in  convejdng  volunteer  infantry,  still, 
as  he  had  made  out  a  prim&  facie  case  of  exemption,  it 
was  incumbent  on  the  respondent  to  shew,  if  she  could, 
by  affirmative  evidence,  that  the  omnibus  was,  in  fact, 
conveying  other  than  volunteer  infietntry.  He  also  con- 
tended that  the  proviso  requiring  the  wearing  of  uniform, 
arms  and  accoutrements,  did  not  apply  to  the  exemption 
of  volunteer  in&ntry,  but  only  to  the  horses  of  yeomanry 
cavalry,  described  in  the  words  of  the  statute  immediately 
following  the  words  **  volunteer  infantry/'  The  justices 
were  of  opinion  that  the  appellant  had  fedled  to  make  out 
his  exemption  from  payment  of  the  toll,  and  therefore 
convicted  him,  and  adjudged  him  to  pay  the  toll  demanded, 
together  with  the  penalty  and  costs. 

The  questions  of  law  reservdQ  for  the  opinion  of  the 
Court  were :  Whether,  assuming  it  to  be  proved  that 
the  carriage  was  employed  in  carrying  volunteer  infantry, 
the  fact  that  the  volunteers  were  not  in  imiform,  and 
had  not  been  mustered,  and  that  the  omnibus  may 
have  also  carried  others  than  volunteers,  would  prevent 
it  from  coming  within  the  exemption  above  referred  to. 
And,  supposing  the  Court  to  answer  that  question  in 
the  affirmative,  whether  it  was  incumbent  on  the  ap- 
pellant,  in  order  to  bring  himself  within  the  exemption, 
to  prove,  by  shewing  that  the  volunteers  had  been  duly 
mustered,  or  otherwise  to  establish  in  evidence,  that 
the  carriage  did  in  fact  carry  none  but  volunteers ;  or 
whether  it  was  incumbent  on  the  respondent,  as  prose- 
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1861.  cutrix,  to  prove  affirmatively  that  it  did  carry  others 
TuNBTALL  ^^^^  volunteers,  and  whether  the  tact  that  the  volun- 
Llotd.  teers  were  not  at  the  time  in  question  in  any  uniform, 
or  had  not  with  them  their  arms  or  accoutrements, 
according  to  any  regulation  of  the  corps  to  which  they 
belonged,  disentitled  them  from  claiming  the  exemption 
given  by  the  statute. 

Brett,  for  the  respondent.  The  question  raised  in 
this  case  is  very  important.  Section  36  of  The  Turn- 
pike Act,  3  G.  4.  c.  126.,  imposes  the  onus  of  proving 
exemption  &om  toll  on  the  party  claiming  the  ex- 
emption. Here  the  omnibus  was,  primi  facie,  liable  to 
toll,  and  the  evidence  adduced  by  the  appellant  did  not 
rebut  that :  for  he  failed  in  shewing  that  all  the  persons 
in  and  upon  the  omnibus  were  volunteers ;  and  it  even 
appears  that  some  of  them  were  not  in  uniform.  It 
would  be  impossible  for  any  toll  keeper  to  know  how  to 
act  if  a  claim  of  exemption  were  allowable  under  such 
circumstances.  [  Cockbum  C.  J.  It  is  not  stated  in  the 
case  whether  this  was  an  omnibus  publicly  plying  for 
hire.  If  it  were,  the  question  would  arise  whether  a 
public  conveyance  can  come  within  the  exemption  at  all ; 
unless,  indeed,  it  carried  volunteers  only,  in  which  case 
it  might  perhaps  be  exempt.] 

The  Court  then  directed  this  case  to  stand  over  until 
the  other  case  should  be  heard  (a). 

(a)  Sea  the  next  case. 
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Stephenson,  appellant,  against  Tatlob,  respondent. 

T^HE  following  case  was  stated  for  the  opinion  of  the 
Court  under  stat.  20  &  21  Vict.  c.  48.  s.  2. 

'^  The  appellant  is  a  captain  in  the  First  Surrey  Rifle 
Volunteers^  and  the  respondent  is  collector  of  tolls  at 
Kennington  turnpike  gate^  Surrey;  and  on  the  12th 
June^  1860^  the  respondent  appeared  before  me  to 
answer  the  complaint  of  the  appellant^  'for  that  he^ 
the  respondent^  on  the  2d  day  of  June^  1860^  at  the 
parish  o{  Lambeth,  in  the  county  of  Surrey,  and  within  the 
Metropolitan  Police  District,  being  then  and  there  the 
collector  of  tolls  at  a  certain  turnpike  gate  there  situate, 
did  unlawfully  demand  and  take  of  and  from  one  George 
Hodghins  the  sum  of  M.  as  and  for  toll  for  a  carriage, 
drawn  by  one  horse,  then  passing  through  the  said  gate, 
the  said  George  Hodghins  being  then  and  there  exempt 
from  the  payment  of  such  toll  by  reason  that  the  said 
carriage  was  then  and  there  conveying  volunteer  infantry, 
and  the  said  George  Hodghins  then  and  there  claiming 
such  exemption,'  contrary  to  the  provisions  of  stats.  3  (7.  4. 
c.  126.  *.  32.  and  4  G.  4.  c,  95.  s.  30.,  the  General  Turn- 
pike Acts. 

*'  It  was  proved  before  me  that  Hodghins  was  a  volun- 
teer belonging  to  the  before  mentioned  corps,  and  that 
on  the  2d  June  he  and  others,  the  members  of  the  corps, 
were  assembled'  at  Kennington,  by  regimental  order  for 
'marching  out  drill,'  and  did  march  out,  and  were  after- 
wards dismissed  at  the  head  quarters  of  the  regiment  at 
Hanover  Parh,  Peckham ;  that  Hodghins  and  two  other 
members  of  the  corps  then  hired  a  hackney  carriage  and 
proceeded  towards  home,  and  that  it  was  necessary  to 
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18G1.  pass  through  Kennington  turnpike  gate  to  do  so;  there 
Stephenson  ^^  ^^  ^^®  ^^  ^^  ^'^  ^^9  *^^  ^^  volunteers  were 
Tatlob  dressed  in  their  uniform  and  had  their  arms  and  accou- 
trements according  to  the  regulations  of  the  corps.  The 
respondent  demanded  3rf.  for  toll,  and  Hodghins  claimed 
exemption,  which  the  respondent  refused  to  allow,  and 
Hodghins  paid  the  amount  demanded. 

"  Upon  the  part  of  the  respondent  it  was  contended 
that  the  carriage  was  not  then  and  there  employed  in 
conveying  volunteer  infantry  within  the  meaning  of  the 
statute,  and  that  Hodghins  was  not  entitled  to  exemption 
from  the  payment  of  toll. 

**  I  was  of  opinion  that  the  exemption  did  not  extend 
to  carriages  used  by  members  of  a  volunteer  corps  for 
their  own  private  ease  and  convenience,  which  appeared 
to  be  the  case  on  the  occasion  in  question;  but  was 
limited  to  carriages  used  in  performing  some  public  duty 
requiring  the  use  of  a  carriage. 

"  It  was  argued  that  the  nature  of  the  duty  to  be  per- 
formed to  give  the  exemption  was  shewn  by  subsequent 
words  in  sect.  32  of  stat.  3  G.  4.  c.  126. ;  and  that,  if 
the  volunteer  was  going  to  or  returning  from  any  place 
appointed  for  and  on  the  days  of  exercise,  and  was  dressed 
in  the  uniform  of  his  corps,  and  had  his  arms,  furniture 
and  accoutrements,  according  to  the  regulations  of 
such  corps,  he  was  exempt  from  the  payment  of  toll;  but^ 
looking  carefully  at  these  words,  I  coidd  not  come  to 
this  conclusion.  It  appears  to  me  that  those  words 
relate  only  to  the  exemption  of  horses  furnished  by 
or  for  a  person  belonging  to  a  corps  of  yeomanry  or 
yolunteer  cavalry  or  in&ntry,  and  rode  by  him  on  the 
occasion  referred  to,  and  not  at  all  to  carriages ;  that,  in 
the  consideration  of  the  matter,  I  was  confined  to  the  words 
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'carriage  conveying  volunteer  infantay/   that  I  was        1861. 

bound   to  put   a   reasonable  construction   upon  these    grBPHENBow 

words^  in  accordance  with  other  provisions  in  the  sec-       ^  ^' 

tion  relating  to  the  exemption  of  carriages  when  used 

bj  the  regular  forces  of  the  kingdom ;  and  that  if^  under 

the  circumstances  of  the  case  before  me^  the  parties 

were  exempt,  any  carriage,  with  any  number  of  horses 

and  under  any  circumstances  whatever,  so  long  as  the 

person  in  whose   employment   it  was  belonged  to  a 

volunteer  corps,  would  be  alike  exempt,  which  I  thought 

could  not  be  intended. 

''I  therefore  dismissed  the  information. 

''The  appellant,  being  dissatisfied  with  my  judgment, 
has  called  upon  me  to  state  a  case  for  the  opinion  of 
the  Court  of  Queen's  Bench ;  and,  if  the  Court  should  be 
of  opinion  that  I  was  wrong,  the  case  will  be  remitted 
to  me  for  further  proceedings. 

"  G.  P.  EUiottr 

Garth,  for  the  appellant.  This  case  is  both  within 
the  letter  and  the  spirit  of  stat.  3  6r.  4  c.  126.  s.  32. 
Here  was  a  "carriage  containing  volunteer  infantry,'^ 
"  returning  from  public  duty,''  with  all  their  "arms,  furni- 
ture and  accoutrements."  The  police  magistrate  was  led 
into  error  by  the  erroneous  punctuation  of  the  section 
in  some  of  the  printed  copies.  A  comma  ought  to  be 
inserted  afber  the  words  "  or  infantiy,"  and  another  after 
the  words  "  rode  by  him." 

Lruh,  for  the  respondent.  In  order  to  put  a  just 
construction  on  this  statute,  it  will  be  necessary  to  look 
at  the  general  course  of  legislation  on  the  subject. 
The  first  exemption  from  toll  on  grounds  like  the  pre- 
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1861.  sent  is  found  in  stat.  44  G,  3.  c.  54.,  '^To  consolidate 
Stepheksou  ^^^  amend  the  provisions  of  the  several  Acts  relating  to 
Taylor  corps  of  yeomanry  and  volunteers  in  Great  Britain,  &c.^' 
The  13th  section  enacts  :  '^  No  toll  shall  be  demanded 
or  taken  at  any  turnpike  gate  or  bar  for  any  horses, 
mares,  or  geldings,  rode  by  any  person  belonging  to  any 
corps  of  yeomanry,  or  by  any  field  officer  or  staflF  officer 
of  volunteers,  in  going  to  any  place  for  the  purpose  of 
exercise,  or  returning  therefrom,  &c. ;  provided  always, 
that  every  such  person  shall  be  dressed  in  the  uniform 
of  his  corps,  and  have  his  arms  and  accoutrements  ac- 
cording to  the  regulations  provided  for  such  corps  at  the 
time  of  claiming  such  exemption  from  toll  as  aforesaid/' 
Then  comes  the  statute  in  question,  which  grants  a  simi- 
lar exemption  to  the  regular  forces.  And,  by  The  Mutiny 
Act,  13  Vict,  c,  5.  s,  78.  (a),  "  All  Her  Majesty's  officers 
and  soldiers,  being  in  proper  stafi"  or  regimental  or 
military  uniform,  dress  or  undress,  and  their  horses 
(but  not  when  passing  in  any  hired  or  private  vehicle)  and 
aU  recruite,  marching  by  route,  and  aU  prisoners  under 
military  escort,  and  all  enrolled  pensioners  in  uniform 
when  called  out  for  training  or  in  aid  of  the  civil  power, 
and  all  carriages  and  horses  belonging  to  Her  Majesty 
or  employed  in  her  service  under  the  provisions  of  this 
Act,  when  conveying  persons  or  baggage  or  returning 
therefrom,  shall  be  exempted  from  payment  of  any  duties 
and  tolls  on  embarking  or  disembarking  from  or  upon 
any  pier,  wharf,  quay,  or  landing  place  or  passing  turn- 
pike roads  or  bridges,  &c.''  These  enactments,  taken 
together,  shew  that  the  Legislature  did  not  intend  to 
grant  volunteers  any  individual  or  personal  privilege 

(a)  It  is  worthy  obs^tvation  that  the  corresponding  clause  (sect  81) 
in  the  recent  Mutiny  Act,  23  &  24  Vict.  c.  %  differs  from  the  above. 
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in  tliis  respect;  and  meant  merely  that  they  were  1861. 
to  be  exempt  from  toll  when  acting  in  discharge  stephknson 
of  their  public  duties.  [Cackbum  C.  J.  Is  there  taylob 
any  exemption  of  volunteers  from  foot  tolls  ?]  Only 
in  some  private  Acts.  If  an  officer  of  the  regular 
army  loses  his  exemption  from  toll  when  in  a  private 
carriage,  why  should  not  the  same  rule  extend  to  an 
officer  of  volunteers?  [Cockbum  C.  J.  Because  it  is 
part  of  the  duty  of  the  regular  officer  to  go  to  the  place 
where  the  military  exercises  are  performed.  If,  there- 
fore he  is  an  infantry  officer,  and  chooses  to  go  luxuri- 
ously, he  may  well  lose  the  exemption.  By  the  Turnpike 
Act  in  question,  carriages  conveying  officers  or  soldiers 
are  not  exempt  from  toll  imless  they  are  sick,  wounded 
or  disabled.]  That  has  been  altered  by  The  Mutiny 
Act. 

CocRBURN  C.  J.  I  am  of  opinion  that  in  this  case 
of  Stephenson  v.  Taylor  the  decision  of  the  police  magis- 
trate was  erroneous,  and  that  he  ought  to  have  decided 
in  favour  of  the  complainant.  The  case  should  there- 
fore be  remitted  to  him  in  order  that  the  further  neces- 
sary proceedings  may  be  taken. 

On  looking  carefully  at  the  32d  section  of  The  Turn- 
pike Act,  3  (7.  4.  c.  126.,  on  which  the  question  depends, 
I  think  it  must  be  imderstood  to  mean  that  any  carriage 
bona  fide  employed  in  conveyiug  volunteer  infantry  to,  or 
bringing  them  back  from,  a  place  of  military  exercise, 
inspection  or  review,  or  on  other  public  duty,  is  entitled 
to  exemption  from  tolL  But,  in  order  to  enjoy  that 
immunity,  the  carriage  must  be  employed  (I  will  not 
say  exclusively,  but  substantially)  for  the  conveyance  of 
volunteers.  On  the  one  hand,  the  mere  fact  of  volunteers 
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being  in  or  upon  a  public  vehicle  which  is  plying  for 
hire^  and  may  be  used  by  any  person  who  chooses  to 
avail  himself  of  it^  does  not  confer  exemption ;  but^ 
on  the  other  hand,  and  I  say  this  with  reference  to 
the  case  of  TunstaU  v.  Llojfd,  if  a  carriage  is  bona 
fide  in  use  for  the  conveyance  of  volunteers  for  the 
purposes  specified  in  the  statute,  the  mere  accidental 
circumstance  of  some  other  persons  being  in  or  upon  it 
does  not  deprive  it  of  its  privilege. 

In  the  construction  of  the  enactment  before  us  some 
difficulty  has  been  occasioned  by  the  erroneous  punctua- 
tion to  be  found  in  some  copies  of  the  statute.  On  the 
parliament  roll  there  is  no  punctuation,  and  we  therefore 
are  not  bound  by  that  in  the  printed  copies.  We 
can  give  the  section  a  sensible  construction  by  putting  a 
comma  after  the  words  "rode  by  him/'  and  applying 
the  words  at  the  end  of  the  clause,  "  in  going  to  or  re- 
turning from  any  place  appointed  for  and  on  the  days 
of  exercise,  inspection,  or  review,  or  on  other  public 
duty,''  to  the  prior  part,  i.  e.,  "  Any  carriage  conveying 
volunteer  infantry."  Our  attention  has  been  called  to 
the  provision  in  The  Mutiny  Act,  18  Vict  c.  5.,  relative 
to  the  carriage  of  regular  troops.  There  are,  however,  ob- 
vious distinctions  between  regularinfantry  and  volunteers. 
The  former  are  usually  stationed  in  garrison  towns,  with 
places  near  them  for  exercise :  and  further,  their  whole 
time  is  devoted  to  the  public  service.  Volunteers,  on 
the  contrary,  have  usually  to  go  to  a  distance  for  exer- 
cise :  besides  which,  they  have  also  civil  duties  to  perform. 
They  are  persons  who,  to  protect  the  country  from  the 
danger  of  invasion,  give  up  time  valuable  to  themselves 
to  learn  military  exercises,  and  likewise  put  themselves 
to  considerable  expence ;  and  we  can  quite  understand 


XXIV.  VICTORIA. 


107 


the  Legislature,  in  order  to  encourage  that  spirit  in  the        1861. 
general  public,  as  saying,  "  We  will  give  to  all  such  per-   stbphbhson 
sons  as  go  in  carriages  to  their  duty  an  exemption  from      ^  ^* 
toll/'     A  Court  ought  not  to  put  a  strained  and  forced 
construction  on  a  statute  made  for  the  benefit  of  volun- 
teers ;  still  less  to  import  into  it  a  provision  relative  to 
r^ular  forces  which  is  found  in  another  statute. 


TUNSTALL 
V. 

Llotd. 


Cbompton  J.  With  respect  to  this  case  of  Stephenson 
V.  Taylor,  I  am  entirely  of  the  same  opinion ;  and  think 
both  the  words  and  intention  of  the  statute  are  in  accor- 
dance with  it.  The  section  in  question  confers  exemption 
on  any  "  carriage  conveying  volunteer  infimtry.''  That 
cannot  mean  volunteer  infantry  in  every  case,  but 
volunteer  infantry  going  to  or  returning  from  their 
place  of  exercise:  it  would  be  absurd  to  apply  it  to 
every  case  where  volunteer  infantry  are  carried  in 
uniform,  as,  for  instance,  to  a  feast. 

The  other  case  of  Tumtall  v.  Lloyd  is  suggested  to 
be  that  of  a  public  omnibus,  which  would  have  gone 
the  way  it  did,  whether  volunteers  were  in  it  or  not ; 
and,  if  that  were  so,  it  could  hardly  be  said  to  be  carrying 
volunteers  within  the  meaning  of  this  enactment  Per- 
haps it  applies  to  a  public  omnibus  hired  to  take  volun- 
teers on  their  journey ;  but  that  point  will  be  decided 
when  it  arises. 

To  return,  however,  to  the  main  question.  Mr.  Lushes 
argument  must  go  to  this,  that  we  are  to  interpolate 
some  words  in  the  section.  Now,  I  do  not  see  what 
words  to  interpolate;  besides  which,  we  cannot  put 
words  into  a  statute  without  something  clearly  indi- 
cating an  intention  in  the  Legislature  that  they  should 
be  there.     I  do  not  think  any  light  is  thrown  on  this 
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matter  by  the  provisions  made  by  other  statutes  for  the 
regular  army  or  its  officers.  As  they  are  persons  who 
give  up  all  their  time  to  public  duty,  and  are  paid  for  it, 
a  difference  has  been  made  (in  my  mind  most  properly 
made)  between  them  and  volunteers.  I  think  it  both 
reasonable  and  right,  and  that  it  was  the  intention  of 
the  Legislature,  to  take  public  burdens  off  the  latter  in 
return  for  the  sacrifice  they  make  of  their  time  to  the 
public. 


(Hill  J.  was  absent) 


Blackburn  J.  The  doubt  in  the  mind  of  the  police 
magistrate,  in  the  case  of  Stephenson  v.  Taylor,  seems  to 
have  been  that  the  exemption  created  by  this  section 
was  limited  to  carriages  engaged  in  the  performance  of 
some  public  duty  requiring  the  use  of  a  carriage.  But, 
looking  at  the  words,  I  think  the  meaning  of  the  Legis- 
lature to  the  contrary  is  sufficiently  expressed.  There 
is  a  distinction  between  regular  troops  and  volunteers, 
which  accounts  for  the  difference  in  the  legislation 
respecting  them.  Regular  troops  live  in  barracks.  If 
infantry,  they  are  not  marched  out  for  their  muster  or 
exercise  to  a  distance  from  which  they  may  have  to 
return  the  next  day.  Not  so  with  volunteers.  Acting 
on  that  view,  the  Legislature  say  that  no  duty  shall 
be  taken  for  ^'  any  carriage  conveying  volunteer  in- 
fantry, or  for  any  horse  furnished  by  or  for  any  per- 
son belonging  to  any  corps  of  yeomanry  or  volunteer 
cavalry  or  infantry,  and  rode  by  him  in  going  to  or 
returning  from  any  place  appointed  for  and  on  the  days 
of  exercise,  inspection  or  review,  or  on  other  public 
duty  &c"     An  exemption  is  here  clearly  established 
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in  favour  of  a  horse  ridden  by  a  volunteer  when  on 
public  duty.  But  an  infantry  volunteer  on  public  duty 
may  require  a  carriage.  He  is  clearly  exempt  from 
toll  if  he  is  riding  a  horse,  and  it  is  difficult  to  see  any 
ground,  in  reason  and  sense,  why  a  man  is  to  be 
exempt  from  toll  because-  he  is  riding  a  horse,  but 
not  if  he  sits  in  a  vehicle  behind  a  horse.  The  case  is 
quite  different  from  that  of  an  omnibus  or  stage  coach, 
on  which  volunteers  get  up  and  ride.  There  it  is  a 
question  for  the  justice  of  the  peace  before  whom  the 
cause  is  heard  to  decide  whether  the  onmibus  &c. 
was  taking  them  to  the  place  of  duty.  I  should  think 
if  it  were  plying  for  hire  in  the  ordinary  way  it  would 
not  be  exempt;  but  I  will  say  no  more  on  that  until  the 
question  directly  arises. 

In  Stephenson  v.  Taylor^  judgment  for 

the  appellant. 
Tumtall  V.  Lloyd  sent  back   to   the 

justices  to  be  restated  (a). 

(a)  We  uDderstand  that  no  further  steps  will  be  taken  in  that  case. 
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Stephen  Witt,  administrator  of  the  effects  of  Monday, 
Priscilla  Floyd,  deceased,  against  David 


Amis. 


Policy  of  in- 
ifurance. 
Donatio  mortis 

A  policy  of  life  insurance  may  be  the  subject  of  a  donatio  mortis   ^<^^^^' 
causi. 


A  CTION  for  the  conversion  by  defendant  of  certain 

goods  and  chattels  of  Priscilla  Floyd,  to  wit  a  policy 

of  assurance^  granted  by  The  Kent  Mutual  Life  Assurance 
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1861.  Society,  for  lOOOi,  on  the  life  of  the  said  PriiciUa  Fhyd, 
Witt  and  a  certain  deposit  note  for  400/.^  made  by  the  manager 
Amis.  ^^  ^^  Natumal  Provincial  Bank  of  England^  at  South'^ 
ampton^  whereby  the  said  bank  acknowledged  to  hcdd 
the  said  sum  of  400/.  as  moneys  of  the  said  IMicSla 
Floyd.  The  declaration  i^  contained  a  count  in 
detinue^  in  respect  of  the  same  goods  and  chattds. 

Pleas.  1.  Not  guilty.  2.  Non  detinet.  3.  That  the 
goods  were  not  the  goods  of  the  plaintiff  as  administrator. 
Issue  on  all  the  pleas. 

On  the  trials  before  Blackburn  J.,  at  tiie  London 
Sittings  after  Hilary  Term^  1861^  it  appeared  that  the 
defendant  and  the  intestate  were  engaged  to  be  married^ 
and  were  living  together  as  man  and  wife.  The  intestate 
was  taken  suddenly  ill ;  and^  while  ill^  and  afterwardi^ 
before  her  deaths  she  gave  the  policy  and  deposit  note  to 
the  defendant^  sayings  "  These  are  yours  •/'  expressing  a 
belief  that  she  was  dying.  The  defendant  contended 
that  this  was  a  donatio  mortis  causfi.  The  learned  Judge 
asked  the  jury  whether  they  thought  the  policy  and 
deposit  note  were  given  to  the  defendant  at  a  time 
when  the  intestate  thought  she  was  dying.  The  jury 
found  they  were.  A  verdict  was  entered  for  the  defend- 
ant, leave  being  reserved  to  move  to  enter  the  verdict 
for  the  plaintiff  if  the  Court  should  be  of  opinion  that 
the  policy  and  deposit  note  could  not  be  the  subject  of 
a  donatio  mortis  causa. 

Parry  Seijt.,  in  this  Term  (a),  moved  for  a  rule  nisi 
to  enter  the  verdict  for  the  plaintiff,  on  that  ground. 
A  policy  of  insurance  cannot  be  the  subject  of  a  donatio 

(a)  Friday,  April  28th.    Before  Cockbum  C.  J.,  CrompUm,  Hill  and 
Blackburn  3b. 
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mortis  causa.  The  subject  matter  of  a  donatio  mortis  1861. 
causa  must  be  something  the  property  in  which  would  Wm 
pass  by  delivery ;  that  is  the  rule  given  in  Williams  on  ^J^'^^, 
J5!rfct<^or5^  vol.i.p.693.(5thed.)^  and  which  was  recognised 
by  the  Court  in  Miller  v.  Miller  (a)  and  in  JVard  v. 
Turner  (b),  A.  bill  of  exchange,  or  a  cheque  payable  to 
bearer,  or  order,  passes  by  delivery,  and  therefore,  if  given 
in  contemplation  of  death,  may  be  the  subject  of  a  donatio 
mortis  causa;  Vealy.  Veal{c\  Rankin  v.  WegueUn  (d). 
So  may  a  mortgage.  But  not  a  policy  of  insurance,  the 
interest  in  which  does  not  pass  by  mere  delivery.  Here 
there  was  no  regular  assignment  of  the  policy.  In 
ffiard  V.  Turner  (A)  it  was  held  that  the  mere  delivery 
of  receipts  for  South  Sea  annuities  was  not  sufficient  to 
constitute  such  a  gift.  The  nature  of  a  donatio  mortis 
causa  is  fiilly  gone  into  in  Story  on  Equity  Jurisprudence^ 
voL  I.  c.  X.  [^Finlason^  amicus  curiae,  cited  Barton  v. 
Gainer  (^).] 

Cur,  adv,  vult 

CocKBURN  C.  J.,  now  delivered  the  judgment  of  the 
Court 

In  this  case  we  took  time  to  consider  whether  there 
is  any  distinction  between  a  policy  of  life  insurance  and 
a  bond  or  mortgage,  as  regards  its  capability  of  being 
made  the  subject  of  a  donatio  mortis  causa.  We  do  not 
think  that  any  such  distinction  exists ;  and  that  a  policy 
of  life  insurance  may  be  the  subject  of  a  gift  of  that 
nature.     The  rule  must  therefore  be  refused. 

Rule  refused. 

(a)  3  P.  W,  356.  (b)  2  Ves,  431. 

(r)  27  Beav.  303.  (d)  27  Bear.  309. 

(«f)  3  /f.  #  N.  387. 
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Garton  and  another  against  The  Bristol  and 
Exeter  Railway  Company. 

1.  A  railway  Company,  carrying  on  business  as  common  carriers  for 
hire,  refused  to  receive  certain  goods  tendered  to  them  for  carriage  as 
such,  imless  the  sender  of  the  go^ds  would  sign  a  condition  by  which  the 
Company  were  not  to  be  answerable  '*  for  the  loss,  detention  or  damage 
of  anv  package  insufficiently  or  improperly  packed,  marked,  directed  or 
descnbed" :  Held  an  unjust  and  unreasonable  condition,  both  at  common 
law  and  tmder  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict,  c.  31. 

2.  SembUy  per  Cockbum  C.  J.,  that  a  condition  imposed  by  a  railway 
Company  carrying  on  business  as  common  carriers  for  hire,  that  "  no 
claim  for  damage  will  be  allowed  unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  loss  unless  made  within  three  days  of 
the  time  that  they  should  be  delivered,*'  is  unjust  and  unreasonable. 

3.  A  railway  Company,  carrying  on  business  as  common  carriers  for 
hire,  refused  to  receive  tne  goods  of  A.  B.  on  the  ground  that  they  were 
tendered  after  a  quarter  past  five  in  the  evening,  although  they  did 
receive  the  goods  of  C.  D.  at  a  later  hour :  Held,  that,  in  the  absence  of 
explanation,  this  was  unlawful  conduct  in  the  Company,  and  A,  B.  having 
sustained  damage  in  consequence  of  it,  was  entiued  to  recover  against 
them. 

4.  A  declaration  alleged  that  a  railway  Company,  carrying  on  business 
as  common  carriers  for  hire,  refused  to  carry  certain  goocw  unless  the 
sender  of  the  goods  would  sign  "  certain  unjust  and  imreasonable  con- 
ditions" :  Held,  that  this  allegation  was  satisfied  by  proof  that  one  of  the 
conditions  thus  required  to  be  signed  waa  imjust  and  unreasonable. 

5.  The  Bristol  and  JExeter  Bailway  Company  was  incorporated  bv  stat. 
6  &  7  W^.  4.  r.  xxxvi.,  by  which  it  was  enacted  (inter  alia),  sect.  174,  that 
all  persons  should  have  free  access  to  use  the  railway  with  carriages 
constructed  as  directed  by  the  Act.  Sect.  175,  that  the  Company  might 
chaise  a  tonnage  of  so  much  per  mile  upon  all  things  conveyed  along  the 
railway.  Sect.  177,  that  the  Company  might  provide  locomotive  engines 
or  other  power  for  drawing  things  upon  the  railway,  and  receive  such  sums 
for  the  use  of  them  as  they  should  think  proper,  in  addition  to  the  other 
sums  authorized  to  be  taken.  Sect.  178,  that  they  might  use  locomotive 
engines  or  other  power,  and,  in  ciirriages  or  waggons  propelled  thereby, 
convey  things  along  the  railway,  and  make  such  reasonable  charges  for 
conveyance  as  they  might  determine  upon,  in  addition  to  the  rates  or  tolls 
authorized  to  be  taken.  By  sect.  183  they  were  likewise  authorized  to 
fix  the  sum  to  be  charged  for  small  parcels  not  exceeding  500  lbs.  weight 
each.  Sect.  184  enacted,  that  where  things  or  persons  were  conveyed  for 
a  less  distance  than  six  miles,  the  Company  might  demand  and  receive 
the  aforementioned  "rates,  tolls  and  charges  for  conveyance"  for  six 
miles ;  and  sects.  185,  186  and  187  contained  certain  otner  provisions 
relative  to  "rates  and  tolls  only."  By  sect.  188  they  were  directed  to 
affix  on  boards  upon  their  toll  houses  &c.,  a  list  of  the  raters  and  tolls 
directed  by  them  to  be  taken.  By  stat.  8  &  9  Vict.  r.  civ.  's.  2.  the  powers 
of  former  Acts  regulating  the  Company  are  extended  to  that  Act,  except 
such  as  expired  by  effluxion  of  time,  or  are  inapplicable  to  it,  or  incon- 
sistent with  or  provided  for  by  The  Lauds  Clauses  Consolidation  Act,  op 
with  such  of  the  provisions  of  The  Railways  Clauses  Consolidation  Act 
as  were  made  applicable  to  that  Act.    Sect.  18  fixed  the  sum  which  the 
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Company  might  charge  for  passengers ;  and  sect.  19  save  a  scale  of  eo 
much  a  ton  per  mile,  in  respect  of  articles  conveyed  on  the  railway. 
A.  B.  delivered  goods  to  the  Company  to  be  carried.  These  were  of 
different  kinds,  and  were  made  up  in  packages,  some  of  which  exceeded, 
and  others  of  which  did  not  exceed,  500  lbs.  weight  each.  The  charges 
made  by  the  Company  and  paid  by  A.  B,  for  the  carriage  of  the  goods 
on  the  railway  amounted  to  sums  which,  (after  deducting  reasonable 
sums  for  the  expences  of  loading  and  unloading),  exceeded  the  maximum 
sums  authorized  to  be  charged  for  the  carriage  of  the  several  kinds  of 
goods  respectively  by  stat  8  &  9  Vict,  c,  civ.  s,  19. :  Held  that  A.  B.  was 
entitled,  under  a  count  for  money  had  and  received,  to  recover  back 
the  sums  paid  by  him  in  excess  of  the  sums  authorized  to  be  charged 
for  carriage  of  eoods  by  8  &  9  Vict,  c,  civ.  upon  such  of  those  packages  of 
goods  as  exceeded  500  lbs.  in  weight,  but  not  upon  the  rest 

6.  The  above  Company  published  a  scale  of  charges  at  which  parcels 
would  be  carried  along  their  line,  including  collection  and  delivery 
within  certiun  limits,  if  delivered  by  the  Company's  appointed  agents. 
A,  B.,  a  carrier,  in  the  course  of  his  business  as  such,  forwarded  from 
Bristalf  by  passenger  and  van  trains  on  the  railway,  parcels  of  goods 
which  were  consigned  to  his  agents  residing  at  various  towns  and  places 
on  the  line  of  the  railway  for  delivery  by  such  agents.  On  all  such  occa- 
sions the  parcels  in  question  were  collected  by  ^  ^.  from  his  customers 
in  Bristol,  and  were  taken  by  him  with  his  own  horses,  carts  and  ser- 
vants to  the  railway  station  there,  from  whence  they  were  forwarded  to 
some  other  station  on  the  railway.  On  other  occasions  the  agents  of 
A.  B.f  residing  at  Exeter  and  other  places  on  the  line  of  the  Railway, 
forwfuded  thence  by  passenger  and  van  trains  to  A.  B.  at  Bristol  parcels 
of  goods  for  delivery  in  Bristol.  On  all  such  last  mentioned  occasions 
the  parcels  were  received  bj  A.  B.  at  the  railway  station  at  Bristol^  and 
from  thence  delivered  by  him,  in  his  own  carts  and  vans,  to  the  parties 
in  Bristol  to  whom  they  were  directed.  The  sums  paid  by  A.  B.  to  the 
Company  for  the  carnage  on  the  railway  of  all  the  above  mentioned 
parcels  which  were  so  respectively  forwarded  and  received  by  A.  B. 
included,  in  accordance  with  the  rates  fixed  bv  the  said  scale  bills,  charges 
for  collection  and  delivery  in  Bristol^  thougn  such  services  were  not  in 
fact  performed  by  the  Company  for  A.  B. :  Held  that  these  sums  were 
improperly  charged,  and  might  be  recovered  back  under  a  count  for 
moneyhad  and  received. 

7.  The  above  Companv  charged  A.  B.  certain  sums,  reasonable  in 
themselves,  for  canying  his  goods  along  their  line,  while  they  carried 
the  like  ^oods  for  other  parties  at  lower  rates :  Held  that  A.  B.  was  not 
entitled,  m  an  action  for  money  had  and  received,  to  recover  from  the 
Company  the  excess  of  the  sums  paid  by  him  above  those  paid  by  the 
other  parties. 

8.  In  the  case  of  the  same  Company,  whenever  any  of  the  public 
(not  being  carriers)  brought  and  delivered  at  one  time  a  number  of 
separate  parcels  or  packages  to  the  Company  to  be  carried,  if  they  all 
contained  goods  of  the  same  kind  or  description  (such  as  drugs  or 
drapery),  and  were  addressed  to  the  same  party,  the  Company  were  in 
the  habit  of  charging  them  in  the  aggregate  according  to  the  parcels 
rates  where  the  aggregate  weight  did  not  exceed  500  lbs.,  and  according 
to  the  lower  or  tonnage  rates  where  the  aggregate  weight  exceeded 
500  lbs.  Whereas  if  A.  B.  brought  a  number  of  separate  parcels  or 
packages  of  the  same  kind  to  the  Company  to  be  carried,  which  (though 
addressed  also  to  the  different  ultimate  consignees  for  whom  they  were 
intended)  bore  a  separate  address  to  A.  B.y  and  at  the  end  of  the  journey 
were  received  by  him  or  his  agents  from  the  Company,  the  Company 
charged  A.  B.  for  each  parcel  or  package  separately.  It  (as  occasionally 
happened),  amongst  a  number  of  separate  packages  so  brought  by  ^.  ^. 
to  the  Companv  to  be  carried,  two  or  more  of  the  same  kind  were  found 
to  be  addressed  to  the  same  ultimate  consignee,  the  Company  aggregated 
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those  which  were  so  addressed  to  the  same  ultimate  consignee,  but  re- 
fused  to  aggregate  the  others :  Held,  that  the  Company  were  justified 
in  so  charging. 

9.  In  the  case  of  the  same  Company  it  appeared  that,  on  various  occasions 
since  the  publication  of  the  scale  bills,  A.  B.  brought  and  deliyered  goods 
to  the  Company  to  be  conveyed,  for  the  conveyance  of  which  goods  the 
Company  demanded,  and  A,  B.  paid,  sums  exceeding  the  rates  specified 
in  the  scale  bills.  These  sums  were,  in  some  instances,  demanded  by 
the  Company*s  servants  through  mistake ;  in  other  instances,  the  demand 
was  made  intentionally:  Concessum,  that  this  claim  of  the  Company 
could  not  be  supported. 

10.  SembUf  tnat,  in  order  to  entitle  the  Company  to  make  any  of  the 
above  charges,  they  were  not  bound  to  affix  to  their  toll-houses  &c, 
boards  indicating  the  amount  of  their  rates  and  tolls ;  but 

11.  Held  that,  if  they  even  were,  their  having  neglected  to  do  so  did 
not  entitle  A.  B.  to  recover  back  as  money  had  and  received,  any  of  the 
above  payments  made  by  him. 

'T^HIS  cause  came  on  for  trial  at  the  Bristol  Spring 
Assizes^  1860^  when,  by  consent,  a  verdict  was 
taken  for  the  plaintiffs,  with  1000/.  damages,  subject 
to  the  award  of  a  barrister :  the  arbitrator  to  state  the 
facts,  in  a  special  case,  for  the  opinion  of  this  Court ; 
assess  the  damages  contingently  on  the  several  counts; 
and  direct  whether  the  verdict  should  stand,  and,  if  so, 
for  what  amount  of  damages ;  or  whether  a  verdict  ought 
to  be  entered  for  the  defendants,  or  a  nonsuit  entered,  &c. 

In  accordance  with  this  submission  the  arbitrator 
found  the  facts  as  follows. 

The  first  count  of  the  declaration  stated  that  the 
plaintiffs  were  carriers,  and  carried  on  business  as 
such  carriers  at  (amongst  other  places)  Bristol,  by  col- 
lecting and  receiving  from  persons  goods  and  packages, 
to  be  by  the  plaintiffs  carried  &om  Bristol  to  divers 
other  places,  and  at  such  places  delivered  for  hire  and 
reward,  which  they,  the  plaintiffs,  did  by  sending  such 
goods  and  packages  by  railway  from  Bristol  to  such 
places  &c.;  and  the  defendants  were  common  carriers  of 
goods  and  chattels  for  hire  from  Bristol  Station  to 
divers  other  places ;  and  thereupon,  to  wit  on  divers  days 
and  times,  the  plaintiffs  caused  to  be  tendered  to  the 
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defendants^  they  being  such  common  carriers  as  aforesaid^ 
at  Bristol  Station  aforesaid  (being  the  place  by  them 
then  used  in  the  way  of  their  said  business  as  common 
carriers  for  the  receipt  of  parcels  and  goods  to  be  by 
them  carried  and  conveyed  as  such  common  carriers 
as  aforesaid)^  certain  goods  of  the  plaintiffs^  and  then 
requested  the  defendants  to  receive  and  to  carry  and 
convey  the  same  from  Bristol  Station  aforesaid  to  the 
said  other  places  to  which  they  were  carriers  as  aforesaid^ 
and  the  defendants  then  had  ample  convenience  for 
receiving  and  carrying  and  conveying  the  same  according 
to  the  requirement  of  the  plaintiffs  in  that  behalf^  and 
they  mighty  could  and  ought  to  have  received,  carried 
and  conveyed  the  same  as  aforesaid,  and  the  plaintiffs 
were  then  ready  and  willing,  and  then  offered,  to  pay  to 
the  defendants  such  sums  of  money  respectively  as  the 
defendants  were  legally  entitled  to  receive  for  the  receipt 
and  carriage  and  conveyance  of  the  said  goods  respec- 
tively from  Bristol  Station  aforesaid  to  the  respec- 
tive places  aforesaid,  and  all  other  charges,  whatsoever, 
which  the  defendants  were  then  authorized  or  entitled 
to  make  or  receive  for  the  receipt,  carriage,  and  convey- 
ance of  the  said  goods  respectively,  in  manner  as  afore- 
said; and  the  plaintiffs  were  also  ready  and  willing  to 
perform  all  just  and  reasonable  conditions,  on  their  part 
to  be  performed,  to  entitle  them  to  have  their  said 
goods  received,  carried,  and  conveyed  by  the  defendants 
as  such  common  carriers  as  aforesaid :  of  all  which  the 
defendants  had  due  notice  :  Yet  the  defendants,  not  re- 
garding their  duty  as  such  common  carriers  as  aforesaid, 
but  contriving,  and  wrongfully  and  unjustly  intending,  to 
injure  the  plaintiffs,  did  not,  nor  would,  when  they  were 
BO  requested  as  aforesaid,  or  at  any  time  afterwards,  re- 
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ceive,  carry,  or  convey  the  said  goods  respectively  from 
Bristol  Station  aforesaid  to  the  respective  places  afore- 
said, but  wholly  neglected  and  refused  so  to  do,  unless 
the  plaintiffs  signed  certain  unjust  and  unreasonable 
conditions,  with  reference  to  the  receipt,  carriage,  and 
conveyance  of  the  said  goods ;  whereby  the  plaintiff 
were  forced  and  obliged  to  and  did  procure  the  said 
goods  to  be  carried  and  conveyed  from  Bristol  Station 
aforesaid  to  the  respective  places  aforesaid  at  much 
greater  expence  than  the  plaintiffs  were  ready  and 
willing  to  pay,  and  the  defendants  were  entitled  to 
receive,  for  the  same  carriage  and  conveyance  of  the 
said  goods  as  aforesaid,  and  were  also  delayed  in  the 
conveyance  of  the  said  goods  as  aforesaid  for  divers  long 
spaces  of  time,  and  were  greatly  injured  in  their  trade 
and  business  as  carriers. 

The  second  count  stated  that  the  plaintiffs  were  such 
common  carriers  as  aforesaid ;  and  the  defendants,  before 
and  at  the  times  thereinafter  mentioned,  were  common 
carriers  of  goods  and  chattels  for  hire  from  Bristol  to  cer- 
tain other  places  \  and  the  plaintiffs,  to  wit  on  divers  days, 
at  reasonable  times,  caused  to  be  tendered  to  the  defend- 
ants, they  then  being  such  common  carriers  as  aforesaid, 
at  Bristol  Station  as  aforesaid  (being  the  place  by  them 
then  used,  in  the  way  of  their  said  business  as  common 
carriers,  for  the  receipt  of  parcels  and  goods  to  be  by 
them  carried  and  conveyed,  as  such  common  carriers  as 
aforesaid),  certain  goods  of  the  plaintiff,  and  then  re- 
quested the  defendants  to  receive  the  same  for  the 
purpose  of  being  carried  and  conveyed  by  the  defendants 
as  such  common  carriers  as  aforesaid ;  and  the  defend- 
ants thtn  had  ample  convenience  for  receiving,  carrying, 
and  conveying  the  same,  according  to  the  requirement 
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of  the  plaintiffs  in  that  behalf,  and  the  plaintiffs  were 
then  ready  and  willing,  and  then  offered,  to  pay  to  the 
defendants  such  sum  of  money  as  the  defendants  were 
legally  entitled  to  receive  for  the  receipt  and  carriage  of 
the  said  goods  respectively,  and  all  other  charges  what- 
soever which  the  defendants  were  then  authorized  or 
entitled  to  make  or  receive,  for  the  receipt  and  carriage 
of  the  said  goods  respectively,  and  were  ready  and  willing 
to  perform  all  just  and  reasonable  conditions  on  their 
part :  of  which  the  defendants  had  due  notice :  Yet  the  de- 
fendants, not  regarding  their  duty  as  such  common  carriers 
as  aforesaid,  but  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure  the  plaintiffs  (though  they  did  re- 
oeive  at  the  said  times,  and  up  to  a  later  hour  of  the 
evening  of  the  said  days  than  a.  quarter  past  5  o'clock, 
the  goods  of  a  certain  other  person  for  the  purpose  of 
being  carried  and  conveyed  by  them  as  such  common 
carriers  as  aforesaid),  did  not  nor  would,  at  the  said 
times,  being  later  than  a  quarter  past  5  o'clock  in  the 
evening  of  the  said  days,  when  they  were  so  requested 
as  aforesaid,  receive  the  said  goods  of  the  plaintiffs  to 
be  carried  and  conveyed  by  them ;  but  wholly  neglected 
and  refused  so  to  do,  on  the  ground  that  the  goods 
were  tendered  after  a  quarter  past  5  o'clock  in  the  even- 
ing of  the  days,  which  was  an  unjust,  imreasonable,  and 
illegal  excuse  for  not  receiving,  carrying,  and  conveying 
the  said  goods  as  aforesaid ;  whereby  the  plaintiffs  had 
been  delayed  in  the  conveyance  of  the  said  goods,  and 
had  been  greatly  injured  in  their  trade  and  business 
of  carriers. 

The  third  count  was  for  money  payable  by  the 
defendants  to  the  plaintiffs  for  money  received  by  the 
defendants  to  the  use  of  the  plaintiffs,  and  for  money 
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found  to  be  due  from  the  defendants  to  the  plaintiffs 
on  accounts  stated  between  them.  And  the  plaintiffs 
claimed  lOOOil 

The  defendants  pleaded. 

First,  to  the  first  and  second  counts^  Not  guilty. 

Secondly^  as  to  the  first  count,  a  denial  that  the 
plaintiffs  were  ready  and  willing,  or  offered,  to  pay  the 
defendants  such  sums  of  money  as  the  defendants  were 
legally  entitled  to  receive  for  the  receipt  and  carriage 
and  conveyance  of  the  goods  respectively  from 
Bristol  Station  to  the  respective  places  in  that  coimt 
mentioned,  and  the  other  charges  which  the  defend- 
ants were  authorized  or  entitled  to  make  or  receive  for 
the  receipt,  carriage,  and  conveyance  of  the  goods 
respectively. 

Thirdly,  as  to  the  second  count,  a  similar  denial  to 
that  contained  in  the  preceding  plea. 

Fourthly,  as  to  the  second  count ;  that  by  a  regu- 
lation of  the  defendants,  of  which  the  plaintiffs,  before 
the  committing  of  any  of  the  alleged  grievances  in 
that  count  mentioned,  had  due  notice,  the  defendants, 
during  all  the  time  mentioned  or  referred  to  in  the 
second  coimt,  closed  their  ofSces  at  the  Bristol  StiT- 
tion  for  the  receipt  of  goods  intended  to  be  carried 
by  their  goods  trains  of  the  same  evening  at  a  quarter 
past  5  o'clock,  and  refused  to  receive  after  that  time 
any  goods  for  carriage  by  such  goods  trains  of  the  same 
day,  except  goods  Afhich  had  been  prepared,  assorted, 
and  packed  by  an  agent  of  the  defendants  elsewhere^ 
and  which  were  brought  to  the  station  so  prepared, 
assorted,  and  packed,  and  ready  to  be  loaded  and  put  on 
the  trucks  at  the  station;  and  that  such  regulation 
was  reasonable  and  necessary  for  the  due  and  proper 
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transacting  and  cariTing  on  of  their'trade  and  business 
as  carriers;  and  that  such  exception  therefrom  was  a 
reasonable  and  proper  exception^  having  regard  to  the 
greater  facilities  of  loading  and  dispatching  the  goods 
to  which  such  exception  applied;  and  that  such  regu- 
lation and  exception  respectively  were  not  made  for  the 
purpose  of  giving  any  undue  preference,  favour,  or 
advantage  to  their  agent  or  to  themselves  as  such 
carriers. 

Fifthly,  as  to  the  residue  of  the  declaration,  Never 
indebted. 

The  plaintifis  took  and  joined  issue  on  all  the  above 
pleas,  and  demurred  also  to  the  fourth  plea;  and  the 
defendants  joined  in  demurrer. 

The  plaintiffs  were  common  carriers,  having  their 
principal  ofSce  at  Bristol,  and  were  in  the  habit  of 
carrying  goods  for  hire  between  that  place  and  various 
places  in  the  West  of  England  ;  employing  for  that  pur- 
pose The  Bristol  and  Exeter  Railway  Company,  as  com- 
mon carriers,  to  convey  the  goods  on  their  railway  as  far 
as  was  convenient  to  them,  the  plaintiffs  performing  the 
parts  of  the  journey  to  and  from  the  Company's  stations 
by  their  own  agents  and  servants. 

The  defendants  are  The  Bristol  and  Exeter  Railway 
Company  mentioned  in  and  incorporated  by  the  stat. 
6  &  7  W^.  4.  c.  xxxvi.,  ^'  for  making  a  railway  from  Bristol 
to  Exeter,  with  branches  to  the  towns  of  Bridgewater,  in 
the  coimty  of  Somerset,  and  Tiverton,  in  the  coimty  of 
Devon ;"  and  mentioned  in  the  several  subsequent  Acts  of 
Parliament  relating  to  The  Bristol  and  Exeter  Railway 
Company,  viz.  8  &  4  Vict,  c,  xlvii.  and  8  &  9  Vict  c.  civ., 
all  of  which  were  to  be  referred  to  as  part  of  the  present 
case. 
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In  support  of  the  first  count  of  the  declaration  the 
plaintifib  proved  that,  according  to  the  general  practice 
on  the  defendants'  railway,  all  persons  delivering  goods 
to  the  defendants  to  be  carried  were  required  to  famish 
the  defendants  with  a  note  in  writing  of  the  names  of 
the  sender  and  consignee,  and  the  description  and  weight 
of  the  goods.  These  notes,  commonly  called  "  forward- 
ing notes,"  were  frequently  prepared  and  filled  up  by 
the  senders  of  the  goods  themselves.  In  other  instances, 
where  the  senders  had  omitted  to  do  this,  the  notes 
were  made  out  upon  printed  forms  which  were  supplied 
by  the  defendants,  and  which,  after  the  particulars  above 
mentioned  had  been  filled  up  in  writing  by  their  clerks, 
were  required  to  be  signed  by  the  person  bringing  the 
goods  to  the  station.  The  forms  of  forwarding  notes 
which  were  so  supplied  by  the  defendants,  and  required 
by  them  to  be  signed,  besides  containing  in  the  body  a 
separate  column  or  heading  for  each  of  the  particulars 
above  mentioned,  referred  to  certain  conditions  indorsed 
thereon  (similar  to  those  which  will  be  mentioned  pre- 
sently) as  the  conditions  on  which  the  goods  would  be 
carried  by  the  defendants.  The  defendants,  however,  did 
not  always  insist  upon  forwarding  notes  in  such  last  men- 
tioned form  being  signed  by  persons  delivering  goods  to 
them  to  be  carried,  and  persons  (not  carriers)  had  been 
constantly  in  the  habit  of  delivering  goods  to  the  defend- 
ants or  their  agents  to  be  carried  \nthout  signing  any 
other  kind  of  forwarding  notes  than  notes  containing 
merely  the  names  of  the  sender  and  consignee  and  the 
description  and  weight  of  the  goods. 

On  the  4th  March,  1858,  and  at  divers  other  times 
between  that  day  and  the  commencement  of  this  suit, 
the  plaintiffs  tendered  to  the  servants  of  the  defendants. 
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at  the  railway  station  at  Bristol,  different  parcels  of 
goods  to  be  carried  by  the  defendants  to  Bridgewater 
and  other  places  on  the  defendants'  line  of  railway.  Upon 
each  of  such  occasions  the  plaintiffs  tendered  to  the 
defendants'  servants,  together  with  the  proper  charge  for 
the  receipt  and  carriage  of  the  goodsy  a  note  in  writing 
of  the  names  of  the  sender  and  consignee  and  the 
description  and  weight  of  the  goods.  On  each  occasion, 
however,  the  defendants'  servants  refused  to  receive  the 
goods  so  brought  by  the  plaintiffs  to  be  carried  unless 
the  plaintiffs  would  sign  a  printed  form  of  forwarding 
note  filled  up  by  the  defendants'  servants,  and  refer- 
ring to  certain  conditions  indorsed  thereon  in  the  form 
annexed  to  this  case,  marked  A.  The  plaintiffs,  dis- 
puting the  right  of  the  defendants  to  carry  the  goods 
subject  to  the  conditions  indorsed  on  such  last  men- 
tioned forwarding  notes,  refused  to  sign  the  same ;  and 
thereupon  the  defendants  refused  to  receive  or  carry 
the  goods  of  the  plaintiffs,  who  were  in  consequence 
obliged  to  send  the  goods  through  other  carriers,  and 
thereby  incurred  expence. 

TS  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  damages  in  consequence  of  the 
defendants'  refusal  to  receive  or  carry  their  goods  imder 
the  circumstances  above  mentioned,  then  the  arbitrator 
awarded  a  verdict  to  be  entered  for  the  plaintiffs  on 
both  the  issues  joined  on  the  first  count,  with  405. 
damages.  But,  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  not  so  entitled  to  recover,  then  the 
verdict  to  be  entered  for  the  defendants  on  the  first  issue 
joined  on  the  first  coimt,  and  for  the  plaintiffs  on  the 
second  issue  joined  on  the  first  count 

Under  the  second  count  it  was  proved  that,  in  addi- 
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tion  to  the  management  of  their  lines  of  railway  and 
the  traffic  thereupon,  the  defendants  carried  on  the  busi- 
ness of  common  carriers,  by  collecting  goods  from  their 
customers  and  carting  them  to  the  different  railway 
stations  irom  which  such  goods  were  consigned,  then 
carrying  them  upon  the  railway  to  the  stations  to  which 
the  goods  were  consigned,  and  finally  carting  them 
&om  the  last  mentioned  stations  to  the  residence  or  place 
of  business  of  the  person  for  whom  they  were  intended. 

It  was  also  proved  that  the  plaintiff,  in  the  course  of 
their  business  as  carriers,  to  and  prior  to  and  since 
November,  1855,  were  in  the  habit  of  collecting  goods 
from  their  customers  in  Bristol  and  carting  them  to 
the  railway  station  there,  for  the  purpose  of  the  same 
being  forwarded  by  the  defendants'  railway  to  the  sta- 
tions to  which  they  were  respectively  consigned,  and 
from  such  last  mentioned  stations  carting  them  to  the 
residence  or  place  of  business  of  the  person  for  whom 
they  were  intended. 

In  or  about  November,  1855,  the  defendants  com- 
menced to  employ  one  Wall,  as  their  agent,  to  col- 
lect goods  from  their  customers  in  Bristol  and  cart 
them  to  the  station  there,  for  transmission  on  the 
defendants'  railway.  About  the  same  time,  the  de- 
fendants commenced  the  practice  of  closing  the  station 
at  Bristol  to  the  plaintiffs  every  day  at  a  quarter  past  5 
in  the  evening;  and  on  divers  occasions  between  the  1st 
day  of  November,  1855,  and  the  commencement  of  this 
action,  the  defendants  refused  to  receive  or  carry  goods 
which  were  brought  by  the  plaintiflfe  to  the  station  after 
a  quarter  past  5  m  the  evening,  although,  on  each  of 
the  above  occasions,  the  plaintiffs  were  ready  to  pay,  and 
tendered,  to  the  defendants,  the  charges  which  the  de- 
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fendantd  were  entitled  to  make  for  the  receipt  and  car- 
riage of  such  goods. 

During  the  whole  of  this  period  the  defendants  con- 
tinued to  receive}  at  their  station  at  Bristol,  goods  which 
had  been  collected  in  Bristol,  by  their  agent  Wall, 
up  to  a  much  later  hour  than  a  quarter  past  5  in  the 
evening,  and  to  transmit  such  goods  brought  by  fVall 
by  trains  leaving  Bristol  the  same  day. 

The  reason  alleged  by  the  defendants  in  their  4th  plea 
for  the  difference  thus  made  by  them  in  favour  of  IFall, 
viz.  that  the  goods  brought  by  him  to  the  said  station 
after  a  quarter  past  5  in  the  evening  were  previously 
^'  prepared,  assorted  and  packed^'  in  a  particular  manner, 
was  not  supported  by  the  evidence.  On  the  contrary, 
the  4th  plea  was  not  proved ;  and  no  difference  ever 
existed  between  the  mode  in  which  goods  brought  to  the 
station  by  Wall  or  his  servants  after  a  quarter  past  5  in 
the  evening  were  assorted  and  packed,  and  the  mode  in 
which  the  plaintiffs  have  always  been  in  the  habit  of 
assorting  and  packing  goods  brought  by  them  to  the 
same  station  for  transmission  on  the  raUway. 

In  consequence  of  the  practice  so  adopted  by  the 
defendants  of  excluding  the  plaintiffs  from  the  station 
after  a  quarter  past  5  in  the  evening,  various  tradesmen 
and  other  persons  in  Bristol,  to  whom  it  was  of  import- 
ance to  forward  their  goods  on  the  railway,  by  as  late 
a  train  in  the  day  as  possible,  and  who  had  either  pre. 
viously  employed,  or  would  otherwise  have  employed, 
the  plaintiffs  to  carry  their  goods  to  the  station  at 
Bristol,  for  transmission  on  the  defendants'  railway, 
declined  to  employ  the  plaintiffs,  and  employed  Wall 
for  that  purpose ;  finding  that  they  were  thus  enabled  to 
forward  their  goods  by  much  later  trains  in  the  day 
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than  they  could  have  done  in  case  they  had  employed 
the  plaintiffs.  By  these  means  the  trade  of  the  plaintiffs, 
as  carriers,  was  considerably  diminished,  and  they  sought, 
under  the  second  count,  to  recover  damages  from  the  de- 
fendants for  such  diminution  of  their  trade,  resulting  &om 
what  they  contended  was  the  wrongful  act  of  the  defend- 
ants in  closing  the  Bristol  Station  to  them  under  the 
circumstances  above  mentioned. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  so  entitled  to  recover,  then  the  arbitrator  assessed 
the  amount  of  damages  at  270/.,  and  directed  the  ver- 
dict to  be  entered  for  the  plaintiffs  on  all  the  issues 
joined  on  the  second  count.  But  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  so  entitled  to 
recover,  then  he  directed  the  verdict  to  be  entered  for 
the  defendants  on  the  first  issue  joined  on  the  second 
count,  and  for  the  plaintiffs  on  the  other  issues  joined 
on  the  second  count. 

The  plaintiffs'  particulars  of  demand  stated  that,  under 
the  money  count  in  the  declaration,  the  plaintiffs  sought 
to  recover  290/.  4s.  lid.  for  overcharges  demanded  and 
taken  by  the  defendants  from  the  plaintiff  in  respect 
of  the  carriage  of  certain  goods  carried  by  the  defend- 
ants for  the  plaintiffs  between  8th  April,  1853,  and  the 
commencement  of  the  action. 

During  the  whole  of  this  period  disputes  constantly 
existed  between  the  plaintiffs  and  the  Company  on  the 
subject  of  the  latter's  charges  for  the  carriage  of  the 
plaintiffs'  goods  on  the  railway.  On  the  29th  June, 
1855,  the  plaintiffs  caused  a  written  notice  to  be  served 
on  the  Company,  informing  them  that  they  disputed 
their  charges,  and  only  paid  the  same  because  the  Com- 
pany compelled  them  to  do  so  by  detaining  their  goods. 
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and  that  in  future  all  payments  made  by  them  or  their 
agents  would  be  paid  under  protest  until  further  notice. 
The  above  notice  was  never  withdrawn  by  the  plaintiffs. 
Both  before  and  after  this  notice  also  the  plaintiffs'  ser- 
vants^ who  from  time  to  time  paid  on  their  account  the 
Company's  servants  for  the  charges  for  carriage  herein- 
after mentioned^  were  in  the  habit^  at  the  time  of  payings 
of  protesting  against  the  charges  as  excessive  and  illegal; 
and  it  was  imderstood  between  the  defendants'  servants 
(who  received  the  charges)  and  the  plaintiffs'  servants 
(who  paid  them)  that  they  were  always  paid  under  pro- 
testy  and  such  charges  were^  in  fact^  always  paid  by  the 
plaintiffs  imwillingly,  and  in  order  to  have  their  goods 
carried  or  delivered,  the  defendants  refusing  to  carry 
their  goods,  or  to  deliver  them  after  they  were  carried, 
unless  the  plaintiffs  would  pay  them. 

The  first  claim  of  the  plaintiffs  under  the  money 
count  was  to  recover  back  from  the  defendants  the 
amount  paid  by  the  plaintiffs  to  the  defendants,  under 
the  circumstances  of  compulsion  above  mentioned,  of 
charges  for  the  carriage  of  goods  on  the  defendants' 
railway  in  excess  of  those  limited  by  stat.  8  &  9  Vict 
c.  civ.  s.  19. 

The  goods  to  which  this  portion  of  the  plaintiffs' 
claim  applied  were  forwarded  by  the  plaintiffs  on  the 
Bristol  and  Exeter  Railway  (including  the  main  line 
as  well  as  the  branch  railways  authorized  to  be  made 
by  stat.  8  &  9  Vict,  c.  civ.)  to  and  from  Bristol  and 
other  towns  and  places  on  the  line  of  the  railway 
at  different  times  between  the  24th  Mai/  1853  and 
the  13th  Januart/,  1859,  both  inclusive.  The 
goods  in  question  were  of  different  kinds,  and  were 
made  up  in  packages,  some  of  which   exceeded,   and 
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others  of  which  did  not  exceed,  500  lbs.  weight  each. 
The  charges  made  by  the  defendants  and  paid  by' 
the  plaintiffs  for  the  carriage  of  the  goods  on  the 
railway  amounted  to  sums  which  (after  deducting 
reasonable  sums  for  the  expences  of  loading  and  un- 
loading) exceeded  the  maximum  sums  authorized  to  be 
charged  for  the  carriage  of  the  several  kinds  of  goods 
respectively  by  stat.  8  &  9  Vict  c.  civ.  s,  19.  The 
plaintifis  claimed  to  recover  back  the  sums  paid  by  them 
in  excess  of  that  Act  upon  the  whole  of  those  packages 
of  goods  above  mentioned,  whether  exceeding  or  not 
500  lbs.  weight  each.  The  total  amount  of  the  sums 
so  paid  by  the  plaintiffs  in  excess  was  57/.  35.,  and  of 
this  amount  27/.  1  Is.  6rf.  was  paid  by  them  in  respect 
of  packages  exceeding  500  lbs.  weight  each.  The  de- 
fendants contended,  first,  that  the  plaintiffs  were  not 
entitled  to  recover  back  the  sums  so  paid  by  them 
in  excess,  or  any  part  thereof;  and,  secondly,  that  stat. 
8  &  9  Fict  c.  civ.  s.  19.  applies  only  to  packages  of 
goods  exceeding  500  lbs.  weight  each,  and  that  therefore 
the  plaintiffs  were,  at  all  events,  only  entitled  to  recover 
back  the  sums  paid  by  them  in  excess  of  those  limited 
by  that  Act  in  respect  of  such  of  the  packages  of  goods 
as  severally  exceeded  that  weight. 

If  the  Court  should  be  of  opinion  that  the  plainti£& 
were  entitled  to  recover  back  the  sums  paid  by  them  in 
excess  of  those  mentioned  in  stat.  8  &  9  Fict  c.  civ. 
s,  19.  upon  all  the  packages  of  goods,  whether  exceeding 
or  not  500  lbs.  weight  each,  then  the  arbitrator 
assessed  the  amount  which  the  plaintiffs  were  entitled 
to  recover  in  respect  of  this  head  of  claim  at  the  sum  of 
57/.  3^.  But  if  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  receive  back  the  sums  so  paid  by 
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them  in  excess  upon  such  ovlj  of  the  packages  of  goods 
as  exceeded  500  lbs.  weight  each^  then  he  assessed  the 
amount  which  the  plaintiffs  were  so  entitled  to  recover 
at  the  sum  of  271  lis.  6d. 

The  second  claim  of  the  plaintiffs  was  to  recover 
back  certain  sums  which,  in  addition  to  the  charges  for 
carriage  from  station  to  station^  they  had  paid  to  the 
defendants  for  the  collection  and  delivery  of  divers  par- 
cels forwarded  by  the  plaintifis  by  passenger  and  van 
trains  on  the  defendants'  railway  under  the  following 
circumstances. 

In  November,  1855^  the  defendants  published  a 
bill  containing  a  scale  of  charges  at  which  parcels 
would  be  conveyed  on  the  Bristol  and  Exeter  Rail- 
way by  ordinary  passenger  trains,  and  by  van  trains. 
This  bill  (a  copy  of  which,  marked  B.,  accompanied  the 
case)  purported  to  be  a  scale  of  parcel  charges  to  or 
from  any  station  on  the  railway,  including  collection 
and  delivery  within  certain  limits,  if  delivered  by  the 
Company's  appointed  agent,  and  contained  the  following 
charges  for  parcels  forwarded  by  ordinary  passenger 
trains. 
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Not  exceeding 

ilb. 

lib. 

3  lbs. 

Tibs. 

141b8 

21  lbs. 

28  lbs. 

421bi. 

fiOlbs. 

84  lbs. 

112  lbs. 

Charge     -    - 

9  d, 
0   4 

«.  d. 
0  6 

«.  d. 
0   7 

«.  d. 

0  9 

«.  (1. 
0  10 

t.d 
1  2 

t.d. 
1  6 

t.  d. 
1  9 

t.d, 
2  0 

t.d. 
2  6 

t.d. 
3  0 

One  penny  to  be  charged  for  every  additional  four  pounds, 
and  all  fractional  parts  to  be  charged  as  four  pounds. 
The  bill  also  contained  similar  scales  of  charges  for 
parcels  forwarded  by  van  trains,  a  slight  difference  being 
made  in  such  charges  according  as  the  distances  exceeded 
or  not  forty  miles.  By  a  subsequent  bill,  published  by 
the  defendants  in  December,  1855  (a  copy  of  which. 
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marked  C.^  accompanied  the  case)^  a  reduction  was  made 
in  the  van  parcel  charges  with  regard  to  certain  articles 
mentioned  in  such  bilL  Such  reduced  charges,  however, 
continued  to  include  collection  and  delivery  in  the  same 
manner  as  the  charges  under  the  first  bill.  From 
December,  1855,  to  the  commencement  of  the  present 
action,  the  two  scale  bills  above  mentioned  continued 
to  be  in  force,  and  to  regulate  the  charges  for  all 
parcels  forwarded  by  passenger  or  van  trains  on  the 
defendants'  railway. 

On  divers  days  between  the  14th  May,  1856,  and  the 
16th  February,  1859,  both  inclusive,  the  plaintiffs,  in 
the  course  of  their  business  as  carriers,  forwarded  from 
Bristol,  \jy  passenger  and  van  trains  on  the  Bristol  and 
Exeter  Railway,  parcels  of  goods  which  were  consigned 
to  their  agents  residing  at  various  towns  and  places  on 
the  line  of  the  railway  for  delivery  by  such  agents. 
On  all  such  occasions  the  parcels  in  question  were  col- 
lected by  the  plaintiffs  from  their  customers  in  Bristol,, 
and  were  taken  by  thera  with  their  own  horses,  carts- 
and  servants  to  the  railway  station  there,  from  whence 
tliey  were  forwarded  to  some  other  station  on  the 
railway.  On  other  occasions  during  the  same  period 
the  plaintiffs'  agents,  residing  at  Exeter  and  other  places 
on  the  line  of  the  Bristol  and  Exeter  Railway,  forwarded 
thence  by  passenger  and  van  trains  to  the  plaintiffs  at 
Bristol  parcels  of  goods  for  delivery  in  Bristol,  On  all 
such  last  mentioned  occasions  the  parcels  were  received 
by  the  plaintiffs  at  the  railway  station  at  Bristol,  and 
from  thence  delivered  by  them,  in  their  own  carts  and 
vans,  to  the  parties  in  Bristol  to  whom  they  were  directed. 

The  sums  paid  by  the  plaintiffs  to  the  defendants  for 
the  carriage  on  the  railway  of  all  the  above  mentioned 
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parcels  which  were  so  respectively  forwarded  and  re- 
ceived by  the  plaintiffs  as  aforesaid  included^  in  accord- 
ance with  the  rates  fixed  by  the  said  scale  bills^  charges 
for  collection  and  delivery  in  Bristol,  though  such  ser- 
vices were  not  in  fjEict  performed  by  the  defendants  for  the 
plaintiflEs.  These  sums^  however^  were  always  paid  by  the 
plaintiflEs  under  protest,  and  they  claimed  to  deduct  and 
recover  back  so  much  of  the  sums  paid  by  them  in 
respect  of  each  of  the  above  mentioned  parcels  as  was 
equivalent  to  a  reasonable  chaise  for  the  collection  or 
delivery  in  Bristol  (according  to  the  circumstances)  of 
each  of  those  parcels.  Evidence  with  regard  to  the 
amount  of  such  reasonable  charge  for  collection  and 
delivery  in  Bristol  was  adduced  before  the  arbitrator. 

If  the  Court  should  be  of  opinion  that  the  plain- 
tiffs were  entitled  to  recover  in  respect  of  this  head  of 
claim,  then  he  assessed  the  amount  which  the  plaintiffs 
were  so  entitled  to  recover  at  2/.  14s.  9d. 

The  third  claim  of  the  plaintiffs  was  to  recover  back 
the  sums  paid  by  them  to  the  defendants  for  the  carriage 
of  certain  goods  called  "  Manchester  packs'^  from  Bristol 
to  Exeter,  and  of  goods  of  every  kind  (except  tea  and 
tobacco)  from  Bristol  to  Bridgewater,  in  excess  of  the 
sums  charged  by  the  defendants  to  other  persons  for 
the  carriage  of  the  like  goods  from  and  to  the  same 
places  respectively,  under  the  circumstances  hereinafter 
mentioned. 

A  considerable  traffic  in  the  goods  called  Manchester 
packs  has  always  existed  between  Manchester  and  Exeter. 
The  mode  of  conveyance  of  these  goods  is  by  the  Mid^ 
land  Railway  from  Manchester  to  Bristol,  and  from 
the  latter  place  by  the  defendants'  railway  to  Exeter. 
The  station  of  The  Midland  Railway  Company  at  Bris- 
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to/  is  at  some  little  distance  from  the  station  of  the 
defendants'  Company  at  the  same  place,  and  the  charge 
made  to  the  public  by  The  Midland  Railway  Company 
for  the  carriage  of  Manchester  packs  from  Manchester  to 
Bristoly  daring  the  period  to  which  the  present  claim 
referred,  was  30^.  per  ton,  including  delivering  to  the  de- 
fendants at  their  station  at  Bristol,  or  28c  Odl  from 
Manchester  to  the  station  of  The  Midland  Railway  Com- 
pany at  Bristol;  an  allowance  of  Is.  6d,  being  made  by 
the  last  mentioned  Company  to  those  consignees  of 
the  goods  at  Bristol  who  were  willing^  at  their  own 
expence,  to  cart  the  goods  from  the  station  of  The  MjUU 
land  Railway  Company  at  Bristol  to  the  defendants' 
station  at  the  same  place.  During  the  years  1856, 
1857  and  1858,  divers  quantities  of  the  above  men- 
tioned goods  were  consigned  by  certain  tradesmen 
and  others  at  Manchester  to  the  plaintiffs  at  Bristol 
for  the  purpose  of  their  being  forwarded  by  the 
plainti&,  as  common  carriers,  to  persons  residing 
in  Exeter.  These  goods  were  usually  received  by  the 
plaintiffs  at  the  station  of  The  Midland  Railway  Com- 
pany at  Bristol,  and  carted  thence  by  them  to  the 
station  of  TTie  Bristol  and  Exeter  Railway  Company, 
the  plaintiffs,  in  such  cases,  paying  to  The  Midland 
Railway  Company  the  sum  of  28$.  Qd.  ^er  ton  for  the 
carriage  of  the  goods.  In  some  instances  the  goods  so 
consigned  to  the  plaintiffs  were  delivered  by  The  Mid- 
land Railway  Company  at  the  defendants'  station  at 
Bristol,  and  in  all  such  cases  the  plaintiffs  paid  to  2%e 
Midland  Railway  Company  the  sum  of  30s.  per  ton  for 
the  carriage  and  delivery  of  the  goods  from  the  station 
of  ITie  Bristol  and  Exeter  Railway  Company  at  Bristol. 
The  goods  in  question  were  forwarded  on  the  defendants' 
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railway  by  the  plaintiflb  to  their  agents  at  Exeter,  who 
received  them  at  the  railway  station  there^  and  at 
the  same  time  paid  to  the  defendants  the  charges 
demanded  by  them  for  the  carriage  of  the  goods^ 
such  charges  amounting  to  the  sum  of  22«.  6(/.  per  ton. 
During  the  same  period  the  defendants  also^  as  com- 
mon carriers^  were  in  the  habit  of  receiving  from  The 
Midland  Railway  Company,  and  transmitting  by  their 
own  railway  to  Exeter,  Manchester  packs,  which  were 
consigned  by  tradesmen  and  others  at  Manchester  to 
persons  residing  in  Exeter.  These  goods  were  forwarded 
from  Manchester  to  the  care  of  Wall,  the  defendants' 
agent  at  Bristol,  and  were  received  by  him  at  the  station 
of  The  Midland  Railway  Company  at  that  place,  and 
thence  carted  by  him  to  the  defendants'  station  there, 
for  transmission  on  the  railway  to  Exeter,  For  the  ser- 
vices so  performed  by  the  defendants'  agent  in  Bristol, 
it  appeared  that,  pursuant  to  arrangement  between  The 
Midland  Railway  Company  and  the  defendants,  The 
Midland  Railway  Company  allowed  to  the  defendants  a 
larger  deduction  than  the  sum  of  \s,  6d  from  the  full 
charge  of  30s.  per  ton  above  mentioned.  From  the  de- 
fendants' station  at  Bristol  the  last  mentioned  goods 
were  forwarded  on  the  defendants'  railway  to  Exeter, 
and  there  delivered  by  the  defendants,  or  their  agents, 
to  the  persons  in  Exeter  to  whom  they  were  addressed, 
such  persons,  at  the  same  time,  paying  to  the  defendants 
the  through  charges  for  the  carriage  of  the  goods  from 
Manchester  to  Exeter,  amounting  to  the  sum  of  51^.  Sd, 
per  ton,  which  sum  included  the  charge  for  delivery 
in  Exeter.  The  charges  so  made  by  the  defendants 
(after  deducting  those  due  from  the  defendants  to  The 
Midland  Railway  Company  at  the  rates  charged  by  the 
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Company  to  the  public)  did  not  exceed,  in  respect  of  the 
carriage  from  the  defendants'  station  at  Bristol  to  Exeter, 
the  sum  of  2ls,  Sd.  per  ton,  including  delivery  in  Exeter. 
Prior  to  and  since  the  commencement  of  the  year 
1856,  the  rates  which  the  defendants  professed  to  charge 
for  the  carriage  of  goods  from  Bristol  to  Bridgewater  by 
the  ordinary  goods  trains  were  6«.  &/.  per  ton  for  first 
class  goods,  8«.  4<f.  per  ton  for  second  class  goods,  12«.  6dL 
per  ton  for  third  class  goods,  and  16^.  &/.  for  fourth 
class  and  fifth  class  goods  respectively,  which  said  several 
rates  of  charge  were  for  the  carriage  of  goods  from  station 
to  station  only. 

Notwithstanding  the  rates  at  which  the  defendants 
professed  to  carry  as  above  mentioned,  the  defendants, 
throughout  the  years  1856,  1857,  1858  and  1859,  car- 
ried  goods  of  every  kind  (except  tea  and  tobacco)  for 
certain  tradesmen  and  other  persons  at  Bridgewaier  (not. 
being  carriers),  by  the  ordinary  goods  trains,  from  the 
railway  station  at  Bristol  to  the  respective  premises  of 
such  tradesmen  and  others  at  Bridgewater,  at  an  uniform 
rate  of  65.  per  ton  for  all  kinds  of  goods,  including  the 
charge  for  delivery  in  Bridgewater.  Those  tradesmen 
and  others  for  whom  the  defendants  carried  at  the  above 
rate  had,  prior  to  the  year  1856,  been  in  the  habit  of 
receiving  by  water  ftt)m  Bristol  some  of  the  goods  which 
they  required  to  be  sent  from  that  place  to  Bridgewater, 
And  the  consideration  for  the  defendants  consenting  to 
carry  for  such  tradesmen  and  others,  at  the  rate  of  6*. 
per  ton,  was  an  agreement  (usually  a  verbal  one  only), 
by  such  persons  respectively,  that  they  would  in  friture 
have  all  goods  which  they  might  require  to  be  sent  to 
them  from  Bristol  conveyed  by  the  defendants'  railway 
instead  of  by  water.     And  such  agreements  were  in  fact 
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I)crfonncd  by  the  persons  by  whom  they  were  made. 
The  amount  of  goods^  however,  which  each  of  such  persons 
forwarded  on  the  defendants'  railway  in  the  course  of 
the  year  was  small  compared  with  the  amount  of  goods 
annually  forwarded  by  the  plaintiffs  on  that  railway. 
From  time  to  time  during  the  years  above  mentioned 
the  plaintifGs,  in  the  course  of  their  business  as  carriers, 
forwarded  by  goods  trains  on  the  defendants'  railway, 
from  the  station  at  Bristol  to  Bridgewater,  large  quan- 
tities of  goods  (other  than  tea  and  tobacco),  for  all  of 
which  the  defendants  demanded,  and  the  plaintiffs  paid, 
the  full  rates  of  carriage  first  above  mentioned.  On 
the  arrival  of  all  such  goods  at  Bridgewaier  they  were 
received  by  the  plaintiffs  or  their  agents  at  the  station 
at  Bridgewaier^  and  by  them  delivered  at  their  own 
expence  to  the  parties  for  whom  they  were  intended. 

As  soon  as  the  plaintifis  became  aware  that  the  de- 
fendants carried  from  Bristol  to  Exeter,  and  from  Bristol 
to  Bridgewater,  for  other  persons  at  lower  rates  than 
were  charged  to  the  plaintiffs,  they  applied  to  the  defend- 
ants to  be  placed  on  the  same  footing  as  those  other 
persons  with  regard  to  the  rates  of  carriage  for  like 
goods  forwarded  by  them  from  and  to  the  same  places 
respectively.  But  the  defendants  always  refused  to 
make  the  same  or  any  reduction  of  their  rates  in  favour 
of  the  plaintifb. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  back  from  the  defendants  the 
sums  charged  to  and  paid  by  them  for  the  carriage  of 
the  goods  above  mentioned  from  Bristol  to  Exeter,  and 
fipom  Bristol  to  Bridgewater,  in  excess  of  the  sums 
charged  to  and  paid  by  the  other  persons  mentioned 
for  the  carriage  of  like  goods  from  and  to  tlie  same 
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places  respectively^  under  the  above  circumstances^  then 
the  arbitrator  assessed  the  amount  which  the  plaintiffi 
were  so  entitled  to  recover  at  the  sum  of  20/.  10^. 

The  fourth  claim  of  the  plaintiffs  was  to  recover 
back  firom  the  defendants  certain  alleged  overcharges 
for  the  carriage  of  the  plaintiffs'  goods  from  JBri^ol  to 
Exeter  and  from  Bristol  to  Bridgewater,  the  circum- 
stances connected  with  such  overcharges  being  precisely 
similar  to  those  stated  under  the  last  head  of  daim^  with 
the  addition  of  the  following  fact  which  the  arbitrator 
found;  viz.  that  all  the  items  of  charge  to  which  the 
present  claim  related^  besides  being  (as  was  alleged 
under  the  last  head)  in  excess  of  the  sums  charged  by 
the  defendants  to  other  persons  for  the  carriage  of  like 
goods  under  the  same  circumstances^  were  in  excess  of 
the  rates  mentioned  in  stat.  8  &  9  Vict  c,  dv.  s.  19.  And 
hence  the  plaintiffs  sought  to  recover  the  overcharges 
included  in  the  present  claim^  as  well  upon  this  latter 
ground  as  upon  the  ground  relied  on  and  stated  under 
the  last  head. 

If  the  Court  should  be  of  opinion  that,  upon  the 
ground  already  stated  imder  the  last  head,  the  plaintiffs 
were  entitled  to  succeed,  the  other  ground  would  become 
immaterial ;  and  in  that  case  the  arbitrator  assessed  the 
amount  which  the  plaintifib  were  entitled  to  recover  in 
respect  of  the  present  claim  at  the  sum  of  88/.  But  if 
the  Court  should  be  of  opinion  that  the  plaintiffs  were 
not  entitied  to  recover  upon  the  groimd  stated  imder 
the  last  head,  but  that  they  were  entitled  to  recover  so 
much  of  the  sums  paid  by  them  for  the  carriage  of  the 
goods  as  exceeded  the  rates  mentioned  in  stat.  8  &  9  Fict 
c.  civ.  s.  19.,  then  the  arbitrator  assessed  the  amount 
which  the  plaintiffs  were  so  entitled  to  recover  at  the 
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sum  of  1521  3s.  O.  or  6L  9s.  2d.,  according  as  the  Court 
should  be  of  opinion  that  that  section  applies  to  all 
packages  of  goods^  whether  exceeding  or  not  500  lbs. 
weight  each^  or  only  to  such  packages  as  exceed  500  lbs. 
weight  each. 

The  fifth  claim  of  the  plaintiffis  related  to  certain 
sums  which  the  plaintiffs  sought  to  recover  back^  upon 
the  ground  of  a  different  mode  of  charging  having  been 
adopted  by  the  defendants  when  several  parcels  or 
packages  of  goods  of  the  same  nature  were  delivered  at 
the  same  time  by  the  plaintiffs  to  the  defendants  to  be 
carried,  and  when  such  several  parcels  or  packages  were 
delivered  by  one  of  the  public ;  the  plaintiffs  in  such 
ease  being  charged  upon  each  parcel  separately,  and  not 
upon  the  aggr^ate  weight,  according  to  the  defendants' 
scale  bills,  as  the  public  were  charged. 

The  mode  of  charging  for  goods  carried  on  the  railway 
which  had  been  adopted  by  the  defendants,  and  had  been 
in  force  since  the  5th  November^  1855,  is  the  following. 
For  the  purpose  of  more  conveniently  making  the 
charges  for  the  carriage  of  goods  on  the  railway,  all 
goods  are  divided  by  the  defendants  into  five  classes, 
the  class  to  which  each  description  of  goods  belongs 
being  shewn  by  a  printed  alphabetical  list  or  classifica- 
tion of  goods,  which  refers  each  of  the  goods  therein 
mentioned  to  a  particular  class.  In  addition  to  this 
list,  the  defendants,  acting  under  the  powers  given  in 
their  Acts,  published  two  scale  bills.  One  of  these, 
called  ''  The  Local  Goods  and  Cattle  Rates  Bill,''  shews 
the  charge  for  goods  in  each  class  to  be  made  per  ton, 
and  so  in  proportion,  for  carrying  goods  from  any  one 
station  to  any  other  station  on  the  said  railway.  The 
charges  fixed  by  this  bill  are,  for  convenience,  herein* 
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after  called  the   ''tonnage  rates/'     The  other  of  the 
~  scale  bills  furnishes  a  scale  for  ascertaining  the  charges 
to  be  made  on  packages  or  parcels  not  exceeding  500  lbs. 
weight  each^  which,  for  convenience,  are  hereinafter  called 
the  "parcels  rates/'    These  parcels  rates  are  greater 
in  amount  than  the  tonnage  rates.     As  a  general  rule, 
also,  the  rates  of  chaise  for  parcels  weighing  fractional 
parts  of  500  lbs.  diminish  as  the  weights  of  the  parcels  in- 
crease.  Whenever  any  of  the  public  (not  being  carriers) 
brought  and  delivered  at  one  time  a  number  of  separate 
parcels  or  packages  to  the  defendants  to  be  carried,  if 
they  all  contained  goods  of  the  same  kind  or  description 
(such  as  drugs  or  drapery),  and  were  addressed  to  the 
same  party,  the  defendants  were  in  the  habit  of  charg- 
ing them  in  the  aggregate  according  to  the  parcels  rates 
where  the  aggregate  weight  did  not  exceed  500  Ibs.^ 
and  according  to  the  lower  or  tonnage  rates  where  the 
aggregate  weight   exceeded   500  lbs.     Whereas  if  the 
plaintiffs  brought  a  number  of  separate  parcels  or  pack- 
ages of  the  same  kind  to  the  defendants  to  be  carried, 
which  (though  addressed  also  to  the  different  ultimate 
consignees  for  whom  they  were  intended)  bore  a  sepa- 
rate address  to  the  plaintifib,  and  at  the  end  of  the 
journey  were  received  by  them  or  their  agents  firom  the 
defendants,  the  defendants  charged  the  plaintiffs  for 
each  parcel  or  package  separately.     If  (as  occasionally 
happened),  amongst  a  number  of  separate  packages  so 
brought  by  the  plaintiffs  to  the  defendants  to  be  carried, 
two  or  more  of  the  same  kind  were  found  to  be  ad- 
dressed to  the  same  ultimate  consignee,  the  defendants 
aggregated  those  which  were  so  addressed  to  the  same 
ultimate  consignee,  but  refused  to  aggregate  the  others. 
In  accordance  with  the  above  mode  of  charging  pur- 
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sued  by  the  defendants^  the  arbitrator  found  that^  on 
various  days  between  the  6th  January,  1856,  and  the 
commencement  of  this  action,  the  plainti£&  brought 
and  deliyered  to  the  defendants,  to  be  carried  as  afore- 
said, divers  packages  of  goods  of  the  same  kind,  but 
always  at  the  same  time.  These  packages  were  all 
addressed  to  the  plaintiffs,  but  were  intended  for  diffe- 
rent ultimate  consignees,  whose  names  and  addresses 
were  also  to  be  found  on  the  packages,  though  such 
names  and  addresses  were  usually  concealed  by  the 
plaintifib'  address,  which  was  pasted  over  them.  Upon 
each  occasion  the  defendants  demanded,  and  the  plain- 
tifib  paid,  a  separate  chaise  for  each  of  the  packages  so 
brought  by  the  plaintiffs,  the  total  amount  of  which 
separate  charges  exceeded  the  sum  which  the  charge 
for  such  packages  would  have  amounted  to  if  the  same 
had  been  aggregated  and  charged  for  at  the  rates  men- 
tioned in  the  defendants'  scale  bills  respectively.  When 
the  plaintiffs  complained  to  the  defendants  (as  they 
from  time  to  time  did)  of  the  above  mode  of  charging, 
the  defendants  assigned  no  other  reason  than  the  fact 
of  such  separate  packages  being  intended  for  different 
lUtimate  consignees.  Under  these  circumstances  the 
plaintifis  sought  to  recover  back,  as  overcharges,  the 
difference  between  the  sums  which  they  paid  for  the  car- 
riage of  those  packages  of  goods  respectively,  according 
to  the  above  mode  of  charging,  and  the  sums  which 
they  would  have  paid  for  such  carriage  if  those  packages 
had  been  charged  on  the  aggregate  weight  according  to 
the  defendant's  scale  bills. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  so  entitled  to  recover,  then  the  arbitrator  assessed 
the  amount  under  this  head  of  claim  at  6/.  12^.  2d, 
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The  flixth  claim  of  the  plaintiff  related  to  a  preciady 
similar  set  of  overcharges  with  those  complained  of  and 
stated  under  the  last  head^  with  this  difference  only^  vis. 
that  the  amount  of  charges  paid  by  the  plaintifb  upon 
each  occasion  for  such  separate  packages  of  goods 
(though  not  exceeding  the  rates  mentioned  in  the  de- 
fendants' scale  bills)  exceeded  the  sum  to  which  the 
charge  for  such  goods  (if  aggregated)  would  have  been 
limited  by  stat.  8  &  9  Vict  c.  dv.  «.  19. 

If^  upon  the  grounds  stated  under  this  and  the  pre- 
ceding head  of  daim^  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover  back  so  much 
of  the  sums  paid  by  them  in  respect  of  those  separate 
packages  of  goods  as  exceeded  the  sums  limited  by  stat. 
8  &  9  Fict.  c.  dv.  s.  19.  fcxr  the  carriage  of  such  gooda 
respectively  when  aggregated^  then  the  arbitrator  as- 
sessed the  amount  which  the  plaintiffs  were  so  entitled  to 
recover  at  2/.  3^.  or  1/.  15«.  5(/.^  according  as  the  Court 
should  be  of  opinion  that  that  19th  section  applies  to 
all  packages  of  goods,  whether  exceeding  or  not  500  lbs. 
wdght  each,  or  only  to  such  packages  aa  exceed  500  Ibe. 
weight  each. 

The  seventh  claim  of  the  plaintifis  was  to  recover 
certain  alleged  overcharges  by  the  defendants  beyond 
the  amoimts  which  ought  to  have  been  charged  by  them 
for  the  carriage  of  the  plaintifiSs'  goods  according  to  the 
rates  expressed  in  the  defendants'  scale  bills.  The 
nature  of  which  scale  bills,  and  the  circumstances  under 
which  they  were  respectively  published  by  the  defend- 
ants, have  been  already  stated  under  the  fifth  head  of 
claim. 

It  was  proved,  on  behalf  of  the  plainti£b,  that,  on 
various  occasions  since  the  publication  of  those  scale 
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bills^  the  plaintiffs  brought  and  delivered  goods  to  the 
defendants  to  be  eonveyed  by  the  ordinary  goods  trains^ 
for  the  conveyance  of  which  goods  the  defendants  de- 
manded, and  the  plaintiffs  paid,  sums  exceeding  the 
rates  specified  in  the  scale  bills.  These  sums  were,  in 
some  instances,  demanded  by  the  defendants'  servants 
through  mistake ;  in  other  instances,  the  demand  was 
made  intentionally:  and  the  plaintiffs  paid  the  sums 
demanded  under  the  circumstances  of  compulsion  here- 
inbefore mentioned. 

If  the  Ciourt  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  those  overcharges  under  the 
circumstances  above  mentioned,  then  the  arbitrator  as- 
sessed the  amount  of  such  overcharges  at  3/.  ISs.  &d. 

The  sums  which  the  plaintiffs  claimed  to  recover  back 
from  the  defendants,  as  overcharges  under  the  seven 
several  heads  of  claim  above  stated,  were  all  distinct 
sums,  and  w^e  sought  to  be  recovered  upon  separate 
and  independent  grounds. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  the  whole  of  the  sums  so  assessed 
by  the  arbitrator  under  the  above  several  heads  respect- 
ively, or  any  one  or  more  of  such  sums,  then  the  arbi- 
trator directed  that  a  verdict  be  entered  for  the  plaintiffs 
for  the  total  amount  of  such  sums  or  sum  upon  the 
issue  joined  on  the  plea  of  Never  indebted,  so  far  as 
such  issue  related  to  money  received  by  the  defendants 
for  the  use  of  the  plaintiffs,  and  that,  as  to  the  residue 
of  that  issue,  a  verdict  be  entered  for  the  defendants. 

In  addition,  however,  to  the  above  mentioned  grounds, 
upon  which  the  plaintiffs  sought  to  recover,  in  any  event, 
the  sums  assessed  by  the  arbitrator,  under  the  above 
several  heads  of  claim  respectively,  the  plaintiffs  con- 
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tended  that  they  were  entitled  to  recover  the  entire 
amount  of  overcharges  claimed  by  them^  upon  the  fol- 
lowing ground^  viz.,  that  the  defendants  had,  during  the 
whole  period  over  which  the  plaintifis'  claim  extended, 
omitted  to  set  up  or  affix  boards  containing  lists  of  the 
several  rates  or  tolls  appointed  by  them  to  be  taken,  as 
required  by  stat.  6  k  7  fV.  4.  c.  xxxvi. 

By  that  Act,  which  is  the  Company^s  Act  of  incor- 
poration, the  defendants  were  authorized  to  charge  and 
take  for  the  conveyance  of  goods  on  the  railway  the 
several  rates  and  tolls  mentioned  in  the  Act. 

And  sect.  188  enacted  that  the  Company  should  cause 
to  be  painted  on  boards,  and  to  be  affixed  and  continued, 
and  renewed  as  often  bs  the  same  should  be  obliterated 
or  defaced,  to  or  upon  every  toll-house  or  building  at 
which  any  of  the  rates  or  tolls  by  that  Act  authorized 
•should  be  collected  or  received,  in  some  conspicuous 
place,  in  large  and  legible  characters,  an  account  or  list 
of  the  several  rates  and  tolls  which  the  Company  should, 
from  time  to  time,  direct  and  appoint  to  be  taken,  and 
which  should  be  payable  by  virtue  of  that  Act ;  and,  in 
case  any  owner  or  master  of  or  person  having  or  assist- 
ing in  the  charge  of  any  carriage  passing  upon  the 
railway,  or  any  collector  of  the  rates  or  tolls  aforesaid, 
should,  after  and  whilst  such  account  or  list  should  be 
affixed  as  aforesaid,  demand  or  take  more  than  the 
amount  thereon  specified,  such  owner,  master,  collector, 
or  other  perdon  as  aforesaid  should  forfeit  and  pay  any 
sum  not  exceeding  5/.  for  every  such  offence. 

And  sect.  189  further  enacted  that  it  should  not  be 
lawful  for  the  Company  to  demand  or  take  any  rates  or 
tolls,  for  or  in  respect  of  any  article,  matter,  or  thing,  or 
any  carriage,  passenger  or  cattle,  carried  or  conveyed 
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upon  or  along  the  railway^  except  during  the  time  that 
the  board  should  be  affixed  as  aforesaid. 

Stat  8  &  9  Fict  c,  civ.,  which  received  the  Boyal 
Assent  on  the  31st  July,  1845,  after  reciting  stat.  6  &  7 
W.  4.  c.  xxxvi.  and  certain  other  Acts  relating  to  the 
Bristol  and  Exeter  Railway,  enacts,  in  sect.  2,  that  all 
the  provisions,  matters,  and  things,  contained  in  the 
recited  Acts  relating  to  the  Bristol  and  Exeter  Railway, 
or  any  of  them,  so  far  as  the  same  are  unrepealed, 
and  except  such  as  expired  by  effluxion  of  time,  or 
are  inapplicable  to  that  Act,  or  inconsistent  with  or 
provided  for  by  The  Lands  Clauses  Consolidation  Act, 
or  with  or  by  such  of  the  clauses  and  provisions  of  The 
Railway  Clauses  Consolidation  Act  as  are  made  appli- 
cable to  that  Act,  shall  extend  to  that  Act,  and  to  the 
several  purposes  and  things  thereby  authorized,  as  fully  ' 
and  effectually  as  if  the  same  provisions,  matters,  and 
things  had  been  re-enacted  in  that  Act  with  reference 
to  the  objects  and  purposes  thereof. 

By  sect.  19  the  charges  which  the  defendants  were 
authorized  to  take  for  the  conveyance  of  goods  on  the 
railway  were  limited  to  the  sums  mentioned  in  that 
section. 

The  plaintiffs  contended  that  the  provisions  of  stat. 
6  &  7  W.  4i.  c.  xxxvi.,  with  reference  to  boards  contain- 
ing lists  of  the  rates  and  tolls  authorized  to  be  taken 
by  that  Act,  apply  equally  to  the  several  rates  or  sums 
mentioned  in  stat.  8  &  9  Vict,  c.  civ.  s.  19. 

The  whole  of  the  plaintiffs'  claim,  under  the  last 
coimt  of  the  declaration,  arose  since  the  passing  of 
the  last  mentioned  Act.  The  defendants  never,  since 
the  passing  of  that  Act,    set   up   or   affixed    boards 
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contaimng  such  lists  or  accoants  as  are  mentidned  in 
stat.  6  &  7  W.4i.c.  xxxri. «.  188. ;  and  upon  tlus  gronnd 
the  plaintiffs  sought  to  recover  the  whole  anLonnt  of 
OTerchargea  claimed  by  them,  amounting  to  the  sum  of 
160L 

If  the  Court  should  be  of  opinion  ^lat  the  plaiutafia 
were  entitled  to  recover  the  amount  daimed  by  them, 
then  the  arbitrator  directed  that  a  verdict  be  entered 
for  the  plaintiffs  for  160^,  in  lieu  of  the  amount  before 
directed  to  be  entered  far  them  upon  the  issue  joined  on 
the  plea  of  Never  indebted,  so  far  as  the  same  related 
to  money  received  by  the  defendants  to  the  nse  of  the 
plaintjlb ;  and  that,  as  to  the  residue  of  snch  iasne,  a 
verdict  be  entered  for  the  defendants.  If  the  Coort 
should  be  of  opinion  that  the  plaintiff  were  not  entitled 
to  recover  the  last  mentioned  claim  of  160!.^  nor  the 
anms  assessed  by  the  arbitrator  imder  the  forgoing 
heads  of  claim  respectively,  or  any  of  them,  then  the 
arbitrator  directed  the  verdict  upon  the  issue  joined  on 
the  plea  of  Never  indebted  to  be  entered  for  the  defend- 
ants, &c. 

The  foUowiug  was  the  form  of  the  forwarding  note 
accompanying  the  award,  and  marked  A.  It  contained 
sixteen  conditions,  but  it  is  unnecessary  to  set  oat  any 
ezoept  the  4th. 

"A. 

"  FoBWABDiNO  Note. 
"  Entered Station 18 


"  To  The  Brittol  and  Exeter  Railway  Company. 
"  Ileceive  for  transit  as  per  address  and  particulars 
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(MD  this  Kote  the  undermentioned  Oooda  ( 
tiona  stated  on  the  other  side. 

"  Sender 


i 

■5 

i 

If 

1 

i 

4 

ii 

Wtlihl. 

Amonnt. 

1 

Tom. 

—■ 

qn. 

Ibi. 

i 

■■ 

i 

"  Outwards  Porter 


"  7^  Bristol  and  Exeter  Railway  Company  give  public 
notice." 

"4thly.  That  they  will  not  be  answerable  for  the  loss 
of  or  for  damage  to  any  goods  arising  from  fire,  eivil  com- 
motion, tempest,  or  act  of  Ood,  nor  for  loss,  detention  or 
damage  of  wrappers,  boxes,  or  returned  empties  of  any 
description,  nor  for  any  goods  put  into  returned  wrappers, 
hoses,  or  empties,  nor  for  any  goods  left  tintil  called  for 
or  to  order,  or  left  or  warehoused  for  the  couTenience  of 
the  parties  to  whom  they  are  consigned,  nor  for  the  loss 
detention  or  damage  of  any  package  insufficiently  or  im- 
properly packed,  marked,  directed  or  described,  or  con- 
taining variety  ofaiticlesliable  by  breakiog  todamageeach 
other,  nor  for  leakage  arising  from  bad  casks  or  cooper- 
age, nor  for  damage  to  cast  iron  work,  furniture  or  other 
goods  of  a  slight  construction.  And  they  give  notice  that 
no  claim  for  damage  will  be  allowed  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor  for  loss 
unless  made  within  three  days  of  the  time  that  they 
should  be  dehvered." 

"  1st  March,  1857." 
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It  is  likewise  unnecessary  to  set  out  B.  and  C.^  the 
scales  of  parcels  charges  annexed  to  the  award. 

The  case  was  argued^  on  the  30th  April  and  3d  May : 
before  Cockburn  C.  J.^  Crompton,  Hill  and  Blackbvm  Js. 

Colliery  fbr  the  plaintiffs.  With  respect  to  the 
first  count.  The  defendants  are  common  carriers^  and 
as  such  are  bound  to  carry  all  goods  brought  to  them 
to  be  carried,  without  requiring  any  special  agreement 
to  be  signed  by  the  senders ;  provided  of  course  that 
they  have  room  for  the  goods,  that  the  price  of  the  car- 
riage is  tendered,  and  that  the  goods  are  such  as  they 
are  in  the  habit  of  carrying :  Coffffs  v.  Bernard  (a),  fVyld 
V.  Pickford  (b),  Johnson  v.  TTie  Midland  Railtoay  Com- 
pany  (c).  They  act  as  common  carriers  so  far  as  the 
bulk  of  mankind  is  concerned,  but  they  seek  to  impose 
certain  special  conditions  on  persons  who,  like  the  plain-^ 
tiffs,  use  the  railway  as  carriers;  and  the  arbitrator 
has  not  found  any  reason  to  justify  their  making  such  a 
difference.  The  other  side  will  rely  on  The  Railway  and 
Canal  Traffic  Act,  17  &  18  Vict.  c.  31.  Sect.  3  enacts : 
"  Every  railway  company,  canal  company,  and  railway 
and  canal  company,  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and  from 
the  several  railways  and  canals  belonging  to  or  worked 
by  such  companies  respectively,  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehicles,  and  no  such 
company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantages  to  or  in  favour  of  any  parti- 


(a)  2  Ld,  Baym.  909.  {b)  8  M.  #  W.  443. 

(c)  4  Exch.  367. 
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cular  person  or  company,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever;  and  every  railway  company  and  canal 
company  and  railway  and  canal  company  having  or 
working  railways  or  canals  which  form  part  of  a  conti- 
nuous line  of  railway  or  canal  or  railway  and  canal 
communication,  or  which  have  the  terminus,  station,  or 
wharf  of  the  one  near  the  terminus,  station,  or  wharf  of 
the  other,  shall  afford  all  due  and  reasonable  facilities 
for  receiving  and  forwarding  all  the  traffic  arriving  by 
one  of  such  railways  or  canals  by  the  other,  without 
any  unreasonable  delay,  and  without  any  such  prefer- 
ence or  advantage,  or  prejudice  or  disadvantage,  as 
aforesaid,  and  so  that  no  obstruction  may  be  offered  to 
the  public  desirous  of  using  such  railways  or  canals  or 
railways  and  canals  as  a  continuous  line  of  communi* 
cation,  and  so  that  all  reasonable  accommodation  may, 
by  means  of  the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the  public  in 
that  behalf/^  Then  comes  sect.  7  :  "  Every  such 
company  as  aforesaid  shall  be  liable  for  the  loss  of  or 
for  any  injury  done  to  any  horses,  cattle,  or  other  ani- 
mals, or  to  any  articles,  goods,  or  things,  in  the  receiv- 
ing, forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,  not- 
withstanding any  notice,  condition,  or  declaration  made 
and  given  by  such  company  contrary  thereto,  or  in  any- 
wise limiting  such  liability;  every  such  notice,  condi- 
tion, or  declaration  being  hereby  declared  to  be  null 
and  void :  provided  always,  that  nothing  herein  con- 
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tained  shall  be  construed  to  prevent  the  said  companies 
from  making  such  conditions  with  respect  to  the  re- 
ceiving, forwarding,  and  delivering  of  any  of  the  said 
animals,  articles,  goods,  or  things,  as  shall  be  adjudged 
by  the  Court  or  Judge  before  whom  any  question  rela- 
ting thereto  shall  be  tried  to  be  just  and  reasonable'' 
&c.  Several  of  the  conditions  sought  to  be  imposed 
by  the  defendants  are  not  ^' just  and  reasonable''  within 
this  section.  First,  that  portion  of  the  4th  oondi«* 
tion  is  unreasonable  in  which  the  defendants  say  that 
they  will  not  be  answerable  '^  for  the  loss,  detention^  at 
damage  of  any  package  insufficiently  or  improperly 
packed,  marked,  directed,  or  described;"  and  a  condi- 
tion  in  those  words  has  been  held  bad  in  Simons  v.  The 
Great  Western  Railway  Company  (a).  During  the  argu- 
ment of  that  case  Jervis  C.  J.  asks,  ''What  has  the 
insufficiency  of  the  package  to  do  with  the  detention  of 
the  goods  ?"  \_BIackbuni  J.  Right  or  wrong,  that  case 
is  expressly  in  point  in  your  favour.  Cockbttm  C.  J. 
It  is  so ;  that  case  is  decisive  on  that  point.  The  Court  of 
Common  Pleas  there,  however,  seem  also  to  intimate  aa 
opinion  on  a  point  which  it  was  not  necessary  to  decide ; 
namely,  that  the  condition  that  ''  no  claim  for  damage 
will  be  allowed  unless  made  within  three  days  after  the 
delivery  of  the  goods,  nor  for  loss  unless  made  within 
three  days  of  the  time  that  they  should  be  delivered,'* 
is  just  and  reasonable  within  the  statute — a  proposition 
which,  with  great  deference  to  that  Court,  I  consideir 
very  questionable.  Three  days  is  a  very  short  time. 
Perhaps  the  consignee  may  not  open  the  package  until 
the  fourth  day,  when  he  finds  the  goods  damaged  through 
the  negligence  of  the  Company's   servants;    and  the 

(a)  18  Com.  B.  805. 


XXIV.   VICTORIA. 


147 


consignee  who  does  not  receive  goods  may  not  know 
that  they  have  been  sent  to  him,  while  the  consignor 
may  not  know  that  they  have  not  reached  their  desti- 
nation.] [Collier  also  argued  against  several  other  of 
the  conditions,  but  the  decision  of  the  Court  on  the 
4th  condition  renders  it  unnecessary  to  insert  the  argu- 
ments upon  them.] 

With  respect  to  the  second  count.  The  special 
plea  which  the  defendants  have  pleaded  to  this  coimt, 
in  addition  to  the  general  issue  and  a  traverse  of  the 
readiness  and  witlinguess  of  the  plaintiffs,  and  of  their 
offer  to  pay  to  the  defendants  the  sums  to  which  they 
were  legally  entitled  for  the  conveyance  of  the  goods, 
has  been  negatived  by  the  finding  of  the  arbitrator. 
The  point  raised  by  this  count  has  been  decided  against 
the  defendants  in  Garton  v.  The  Bristol  and  Exeter  Rail" 
way  Company  (a) ;  and  the  course  which  the  Company 
are  described  in  this  plea  as  having  adopted  is  against 
the  policy  of  The  Railway  and  Canal  Traffic  Act,  17  &  18 
Vict  c.  31.,  which  intends  that  these  public  companies 
shall  deal  equally  with  all  persons. 

Then  as  to  the  money  count.  The  first  claim  under  it 
is  one  of  charge  in  excess  of  the  rates  allowed  by  stat. 
8  &  9  Vict  c.  civ.  This  question  depends  on  the  provi- 
sions of  that  statute  taken  in  connection  with  those  of 
the  previous  Act,  6  8c  7  W,  4.  c,  xxxvi.  Stat.  6  &  7 
fV.  4.  c.  xxxvi.  incorporates  the  Company,  and  enacts  as 
follows. 

Sect.  174.  "All  persons  shall  have  free  access  to  pass 
along  and  upon  and  to  use  and  employ  the  said  railway, 
with  carriages  properly  constructed  as  by  this  Act  di- 
rected, upon  payment  only  of  such  rates  and  tolls  as 

(a)  6  Cam.  B.  N.  8.  639. 
L   2 
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shall  be  demanded  by  the  said  Company^  not  exceeding 
the  respective  rates  or  tolls  by  this  Act  authorized,  and 
subject  to  the  provisions  of  this  Act,  and  to  the  rules 
and  regulations  which  shall  from  time  to  time  be  made 
by  the  said  Company  or  by  the  directors  by  virtue  of 
the  powers  to  them  respectively  by  this  Act  granted/' 

Sect.  175.  "  It  shall  be  lawful  for  the  said  Company 
to  demand  and  receive  and  recover  to  and  for  the  use 
and  benefit  of  the  said  Company,  for  the  tonnage  of  all 
articles,  matters,  and  things  which  shall  be  conveyed 
upon  or  along  the  said  railway  any  rates  or  tolls  &c.  not 
exceeding  the  following  :'^  (the  section  then  gives  a  scale 
of  so  much  per  ton  per  mile  according  to  the  articles 
carried). 

Sect  177.  "  It  shall  be  lawful  for  the  said  Company 
and  they  are  hereby  empowered  to  provide  locomotive 
or  stationary  engines  or  other  power  for  the  drawing  or 
propelling  of  any  articles,  matters,  or  things,  persons, 
cattle,  or  animals  upon  the  said  railway,  and  also  along 
and  upon  any  other  railway  communicating  therewith, 
and  to  receive,  demand,  and  recover  such  sums  of  money 
for  the  use  of  such  engines  or  other  power  as  the  said 
Company  shall  think  proper,  in  addition  to  the  several 
other  rates,  tolls,  or  sums  by  this  Act  authorized  to  be 
taken.'' 

Sect.  178.  '^It  shall  be  lawful  for  the  said  Company 
and  they  are  hereby  authorized,  if  ^  they  shall  think 
proper,  to  use  and  employ  locomotive  engines  or  other 
moving  power,  and  in  carriages  or  waggons  drawn  or 
propelled  thereby  to  convey  upon  the  said  railway,  and 
also  along  or  upon  any  other  railway  communicating 
therewith,  all  such  passengers,  cattle,  and  other  animals, 
goods,  wares,  and  merchandize,  articles,  matters,  and 
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things^  as  shall  be  offered  to  them  for  that  purpose^  aud 
to  make  such  reasonable  charges  for  such  conveyance  as 
they  may  from  time  to  time  determine  upon^  in  addi- 
tion to  the  several  rates  or  tolls  by  this  Act  authorized 
to  be  taken :  provided  always,  that  it  shall  not  be  lawful 
for  the  said  Company,  or  for  any  person  using  the  said 
railway  as  carriers,  to  charge  for  the  conveyance  of  any 
passenger  upon  the  said  railway  any  greater  sum  than 
the  sum  of  S^d.  per  mile,  including  the  toll  or  rate 
hereinbefore  granted/' 

Sect.  179.  Packages  containing  goods  of  a  dangerous 
quality  are  to  be  marked. 

Sect.  180.  Passengers  are  entitled  to  carry  a  certain 
amount  of  luggage  without  extra  charge. 

Sect  181.  The  Company  are  not  prevented  from  hiring 
locomotive  engines. 

Sect.  183.  The  Company  are  authorized  to  fix  the 
sum  to  be  charged  for  small  parcels,  not  exceeding 
500  lbs.  weight  each.  "  Provided  always,  that  the  pro- 
vision hereinbefore  contained  shall  not  extend  to  articles, 
matters,  or  things,  sent  in  large  aggregate  quantities, 
although  made  up  of  separate  and  distinct  parcels,  such 
as  bags  of  sugar,  coffee,  meal,  and  the  like,  but  only  to 
single  parcels,  unconnected  with  parcels  of  a  like  nature 
which  may  be  sent  upon  the  railway  at  the  same  time.'' 

Sect.  184  ^'  Provided  always,  and  be  it  further  en- 
acted, that  in  all  cases  where  any  of  the  above  mentioned 
articles,  matters,  things,  or  persons  shall  be  conveyed  on 
the  said  railway  for  a  less  distance  than  six  miles,  the 
said  Company  are  hereby  empowered  to  demand  and 
receive  the  afore  mentioned  rates,  tolls,  and  charges  for 
conveyance,  as  the  case  may  be,  for  six  miles,  exclusive 
of  a  reasonable  charge  for  the  expence  of  loading  and 
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unloading  the  articles^  matters^  or  things^  in  case  where 
the  loading  and  unloading  shall  be  done  by  the  said 
Company^  and  which  charge  the  said  C!ompany  are 
hereby  authorized  to  make.^' 

Sect.  185.  ("  Without  prejudice  to  any  of  the  provi- 
sions hereinbefore  contained^)  in  all  cases  in  which  there 
is  a  fraction  of  a  ton  a  proportion  of  the  said  rates  or 
tolls  may  be  demanded  and  taken  for  such  fraction  ac- 
cording to  the  number  of  quarters  of  a  ton  contained 
therein^  and  when  there  shall  be  a  fraction  of  a  quarter 
of  a  ton  such  frtu^on  shall  be  deemed  and  consi- 
dered as  a  quarter  of  a  ton ;  and  in  all  cases  in  which 
there  shall  be  a  fraction  of  a  mile  in  the  distance  which 
any  carriage  shall  pass  upon  the  said  railway  beyond 
six  miles  or  any  greater  number  of  miles^  the  propor- 
tion of  the  rates  or  tolls  which  shall  be  demanded  and 
taken  for  such  fraction  shall  be  after  the  rate  of  the 
number  of  quarters  of  a  mile  contained  therein;  and 
when  there  shall  be  a  fraction  of  a  quarter  of  a  mile  such 
fraction  shall  be  deemed  and  considered  as  a  quarter  of 
a  mile;  and  in  order  to  ascertain  and  calculate  with 
greater  precision  and  facility  the  distance  for  which 
such  rates  or  tolls  shall  be  demanded  and  taken  upon 
the  said  railway  the  said  Company  shall  cause  the  said 
railway  to  be  measured^  and  stones  or  other  conspicuous 
marks^  with  proper  inscriptions  thereon^  to  be  set  up 
and  maintained  along  the  whole  line  thereof  at  the 
distance  of  a  quarter  of  a  mile  from  each  other." 

By  sect.  186,  the  Company  are  empowered  to  reduce 
"  all  or  any  of  the  rates  or  tolls^^  &c. 

By  sect.  187,  "the  afore  mentioned  rates  and  tolls 
to  be  taken  by  virtue  of  this  Act  shall  at  all  times  be 
charged  equally''  &c. 
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Sect.  188.  ^^  The  said  Company  shall  cause  to  be 
painted  on  boards,  and  to  be  affixed  and  continued, 
and  renewed  as  often  as  the  same  shall  be  obliterated  or 
defaced,  to  or  upon  every  toll-house  or  building  at  which 
any  of  the  rates  or  tolls  by  this  Act  authorized  shall  be 
collected  or  received,  in  some  conspicuous  place,  in  large 
and  l^ble  characters,  an  account  or  list  of  the  several 
rates  and  toUs  which  the  said  Company  shall  from  time 
to  time  direct  and  appoint  to  be  taken,  and  which  shall 
be  payable  by  virtue  of  this  Act;  and  in  case  any  owner 
or  master  of  or  person  having  or  assisting  in  the  charge 
of  any  carriage  passing  upon  the  said  railway,  or  any 
collector  of  the  rates  or  tolls  aforesaid,  shall  after  and 
whilst  such  account  or  list  shall  be  affixed  as  aforesaid, 
demand  or  take  more  than  the  amount  thereon  specified 
such  owner,  master,  collector,  or  other  person  as  aforesaid 
shall  forfeit  and  pay  any  sum  not  exceeding  5/.  for  every 
such  offence.^^ 

Sect  189.  "  Provided  always,  and  be  it  further  enacted 
that  it  shall  not  be  lawful  for  the  said  Company  to  de- 
mand or  take  any  rates  or  tolls  for  or  in  respect  of  any 
article,  matter,  or  thing,  or  any  carriage,  passenger,  or 
cattle,  carried  or  conveyed  upon  or  along  the  said  rail- 
way, except  during  the  time  that  the  said  board  shall  be 
so  affixed  as  aforesaid,  and  for  and  during  such  time 
only  as  the  stones  or  other  conspicuous  marks,  with  pro- 
per inscriptions  thereon,  by  this  Act  directed  to  be  set 
up  for  ascertaining  the  distance  for  which  such  rates  or 
tolls  shall  be  taken,  shall  remain  so  set  up.^' 

Then  stat.  8  &  9  Vict  c.  dv.  enacts, 

Sect.  18.  "  It  shall  not  be  lawful  for  the  Com- 
pany to  demand  or  receive  any  greater  sum  in  respect 
of  the  carriage  of  passengers  conveyed  on  the  railway 
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than*'  (here  the  section  gives  the  rate  per  mile  which 
may  be  charged  in  respect  of  each  passenger  of  the 
different  classes)  :  *' Provided  always  that  if  any  such 
passenger  be  conveyed  for  a  less  distance  than  six  miles 
it  shall  be  lawful  for  the  said  Company  to  demand  and 
receive  tolls  as  for  six  miles/' 

Sect.  19.  "  It  shall  not  be  lawful  for  the  Company  to 
charge  in  respect  of  the  several  articles^  matters^  and 
things  hereinafter  mentioned^  conveyed  on  the  railway, 
any  greater  sum  &c.  than  the  several  sums  hereinafter 
mentioned  (that  is  to  say^  (the  section  then  gives  a 
scale  of  so  much  per  ton  per  mile^  according  to  the 
articles  carried^  which  scale  is  higher  than  that  in  the 
former  Act.) 

It  appears^  from  several  of  the  above  sections  of  stat. 
6Sc7fVA.c.  xxxvi.  that,  at  the  time  when  it  was  passed,  the 
Legislature  contemplated  that  the  carriage  of  goods  along 
railways  would  chiefly  be  conducted  bypersons  using  their 
own  engines  and  carriages  for  the  purpose,  leave  however 
being  reserved  to  the  Companies  to  use  theirs  for  the 
same  purpose.  The  whole  code  of  charges  established 
by  that  statute  was  framed  with  that  view;  and  it  is  all 
repealed,  and  a  new  code  substituted  for  it,  by  stat, 
8  &  9  Vict.  c.  civ.,  which  was  passed  at  a  time  when  the 
above  notion  had  been  completely  abandoned.  As  to 
goods  above  500  lbs.  weight,  the  plaintiffs  are  clearly 
entitled  to  judgment,  both  on  principle  and  in  conse- 
quence of  the  decision  in  Gorton  v.  The  Bristol  and 
Exeter  Railway  Company  (a) ;  where  it  was  held  that 
stat.  8  &  9  Vict  c.  civ.  applies  to  the  whole  line  of 
railway,  and  not  to  the  junction  and  branch  railways 


(a)  4H.^N.  33;  affirmed  in  Exch.  Ch.,  5  Jur.  N.  S.  1172,  and  in 
H.  X.,  7  Jur.  X.  S.  173. 
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only.  IBlackbum  J.  Stat.  8  &  9  Fict  c.  civ.  may  be 
inconsistent  with  the  175th  and  177th  sections  of  statr 
6  &  7  ^^.  4.  c.  xxxvi. ;  but  how  is  it  inconsistent  with 
sect.  183,  which  gives  the  Company  the  power  of 
charging  as  they  please  with  respect  to  small  par- 
cels ?]  The  Legislature^  in  stat.  8  &  9  Vict.  c.  civ.,  has  not 
expressly  excepted  small  parcels,  and  these  are  the 
Company's  own  Acts,  which  must  be  viewed  as  con- 
tracts made  with  the  public,  and,  as  such,  construed 
most  strictly  against  the  Company.  Besides,  sect.  183 
of  the  former  Act  applies  only  to  cases  where  small 
parcels  are  carried  by  the  Company;  not  where  such 
parcels  are  carried  on  the  railway  by  other  persons. 
\^Hill  J.  Suppose,  then,  an  attorney  were  to  make  up 
a  parcel  of  briefs,  and  deliver  it  at  the  railway  station 
at  Bristol  to  be  carried  to  Exeter;  at  what  rate  should  it 
be  charged?]  According  to  the  tonnage  rates  imder 
stat.  8  &  9  Vict.  c.  civ.  [Hill  J.  The  question  is, 
whether  you  can  apply  that  rate  where  a  parcel  cannot 
be  weighed  so  as  to  get  a  ton,  or  some  aliquot  part  of  a 
ton.  If  it  is  to  be  understood  as  applying  only  to  goods 
exceeding  500  lbs.  weight,  the  rule  is  clear  and  intel- 
ligible.] 

The  second  claim  under  the  common  count  is  with 
respect  to  the  sums  charged  for  collection  and  de- 
livery of  parcels  forwarded  by  the  plaintiffs.  The 
first  case  on  this  subject  is  Pickford  v.  The  Grand 
Junction  Railway  Company  {a);  but  the  point  has  been 
determined  against  the  defendants  in  Baxendale  v.  The 
Great  Western  Railway  Company  {b)  and  Garton  v.  The 
Great  Western  Railway  Company  (c). 

{«)  %M,^W.  372.  (b)  6  Com,  B.  N.  S.  336. 

(r)  6  Com.  B,  N.  8.  669. 
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The  third  claim  under  the  common  count  is  divisible 
into  two  parts.  1.  That  relative  to  the  goods  called 
"  Manchester  Packs.''  2.  That  relative  to  certain  other 
goods  carried  from  Bristol  to  Bridgewater,  Baxendale 
V.  Tlie  North  Devon  Railway  Company  (a)  is  an  authority 
against  this  claim  :  which  is  likewise  a  charge  for 
collection  and  delivery.  Moreover,  with  respect  to 
the  contracts  made  by  the  defendants  with  parties  at 
Bridyewater  to  the  prejudice  of  the  plaintiffs,  this  point 
also  has  been  decided  against  the  defendants  in  Gorton 
T.  The  Bristol  and  Exeter  Railway  Company  (b).  [HUl  J. 
No  question  was  made  in  that  case  as  to  whether  money 
had  and  received  would  lie  under  such  circumstances. 
Can  you  recover  what  you  paid  to  the  defendants,  under 
a  count  for  money  had  and  received  to  your  use,  because 
they  charged  some  other  persons  at  a  lower  rate  than 
yourself?  Their  having  done  so  does  not  render  the 
charge  they  made  to  you  an  unreasonable  one.]  Their 
making  such  a  distinction  in  favour  of  others  renders 
the  charge  to  the  plaintiffs  an  unreasonable  one.  The 
Company  are  enjoined  by  the  statute  not  to  make 
illegal  charges.  [Crompton  J.  The  charging  another 
person  too  little  is  not  charging  you  too  much.  Cock' 
burn  C.  J.  Suppose  the  Company  choose,  from  some 
motive  of  mere  favour,  to  convey  the  goods  of  A,  B.  for 
nothing,  could  every  person  else  to  whom  they  made  a 
charge  recover  it  back  as  money  had  and  received,  unless 
there  was  proof  of  damage?]  Yes.  The  amount  to 
which  they  favour  others  can  make  no  difference. 
Parker  v.  The  Great  Western  Railway  Company  (c) 
shews  that  that  form  of  action  will  lie  under  the  cir- 


(a)  30  L.  T,  133.  (*)  6  Qm.  B.  K  &  639. 

(c)  7  M.  #  Gr.  253. 
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cumstances  of  this  case.  [Blackburn  J.  There  the 
charge  made  was  unreasonable.  Here  that  is  not  sug- 
gested.]  These  charges  were  paid  under  protest. 
.  The  fourth  claim  under  the  common  count  involves 
the  same  question  as  that  under  the  third,  with  the 
addition  that  the  charges  were  in  excess  of  those  allowed 
by  stat.  8  &  9  Vict  c.  civ. 

The  fifth  claim  under  that  coimt  is  decided  against 
the  defendants  by  the  second  point  in  Parker  v.  The 
Great  Western  Railway  Company  (a). 

The  sixth  claim  is  the  same  as  the  fifth,  with  the 
addition  of  the  charges  being  in  excess  of  those  allowed 
by  stat  8  &  9  Vtct  c.  civ. 

The  seventh  claim  is  founded  on  overchai^es  made  to 
the  plaintiffii  beyond  the  rates  in  the  scale  bills  of  the 
defendants;  and  the  fact  found  in  the  case,  that  some 
of  them  were  made  through  mistake,  is  immaterial.  The 
Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20., 
the  provisions  of  which  are,  by  sect.  2  of  stat.  8  &  9  Vict 
c,  civ.,  incorporated  with  that  Act  unless  when  incon- 
sistent with  it,  enacts,  in  sect  93 :  ^^  A  list  of  all  the  tolls 
authorized  by  the  special  Act  to  be  taken,  and  which 
shall  be  exacted  by  the  Company,  shall  be  published  by 
the  same  being  painted  upon  one  toll  board  or  more  in 
distinct  black  letters  on  a  white  ground,  or  white  letters 
on  a  black  ground,  or  by  the  same  being  printed  in  legible 
characters  on  paper  afiixed  to  such  board,  and  by  such 
board  being  exhibited  in  some  conspicuous  place  on 
the  stations  or  places  where  such  tolls  shall  be  made 
payable.'' 

The  last  point  is,  whether  the  Company  are  not 
bound  by  their  earlier  Act,  6  &  7  W^.  4  c.  xxxvi.  ss,  188. 

(a)  7  M.  4'  Gr.  2^. 
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189-9  to  affix  upon  their  toll-houses^  &a,  boards 
containmg  lists  of  the  rates  or  tolls  which  they 
intend  to  take.  [Hill  J.  Does  that  apply  except 
to  persons  using  the  railway  in  their  own  con.- 
▼eyances?  Cochbum  C.  J.  Sect.  184  distinguishes 
between  rates  and  tolls,  and  charges  for  conveyance ; 
whereas  sects.  185,  186  and  187  speak  entirely  of  rates 
and  toUs^  leaving  out  charges  for  conveyance.  Black- 
burn  J.  Sect  177,  after  enacting  that  the  Ck)mpany 
may  provide  locomotive  engines  &&,  says :  it  shall  be 
lawful  for  the  Company  to  ^^  receive,  demand,  and  re- 
cover such  sums  of  money  for  the  use  of  such  engines  &a 
as  the  said  Company  shall  think  proper,  in  addition  to 
the  several  other  rates,  tolls  or  sums.'']  That  is  rather 
in  fiivour  of  the  plaintiffs.  Sect.  178  contemplates  one 
class  of  tolls  on  persons  employing  the  Company  to 
carry  goods  for  them  on  the  railway ;  another,  on  per- 
sons conveying  goods  on  the  railway  themselves. 


Kinglahe  Serjt,  for  the  defendants.  The  grievance 
alleged  in  the  first  count  is,  not  that  the  defendants 
refused  to  carry  these  goods,  except  upon  certain  con- 
ditions, but  that  they  refused  to  carry  them  except  on 
certain  conditions  which  were  unjust  and  unreasonable. 
Now,  even  supposing  the  conditions  were  unjust  and 
unreasonable,  still  that  does  not  give  the  plaintiffs  a 
right  of  action  against  the  defendants,  if  they  are  not 
common  carriers,  and  have  always  professed  to  carry  on 
those  conditions  only.  They  had  a  right  to  impose 
conditions  previous  to  The  Railway  and  Canal  Traffic 
Act,  17  &  18  Vict  c.  31.;  and  that  Act  has  not  taken 
away  the  right  to  impose  reasonable  ones.  They  may 
not  have  been  in  the  habit  of  carrying  for  all  persons  on 
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the  same  terms ;  and  a  common  carrier  has  not^  in  all 
cases,  a  right  to  know  the  contents  of  a  package  deli- 
vered to  him  to  cany  :  per  Maule  3.,  in  Crouch  v.  The 
North  Western  Railway  Company  (a).      [fltV/  J.     There 
is  an  express  allegation  in  this  declaration  that  the  de- 
fendants were  common  carriers  for  hire,  which  is  not 
denied  by  the  pleadings,  and,  consequently,  must  be 
taken  as  admitted  on  the  record ;  and  one  issue  on  the 
first  count  is,  did  they  refuse  to  receive  these  goods 
for  the  purpose  of  carriage  unless  the  plaintiff  would 
sign  certain  unreasonable  terms?]     With  respect,  then, 
to  the  conditions  themselves.     The  fourth  is,  that  the 
defendants  will  not  carry,  except  on  the  condition  that 
they  are  not  to  be  answerable  "  for  the  loss,  detention, 
or  damage  of  any  package  insufficiently  or  improperly 
packed,  marked,  directed,  or  described.*'    The  plaintiffs 
rely  on  Simons  v.    The  Great   Western  Railway  Com- 
pany  (ft),  in  which  such  a  condition  was  held  bad,  where 
an  article  was  lost,  which  is  not  the  case  here.     [^B tack- 
bum  J.     How  can  we,  as  a  Court  of  merely  co-ordinate 
jurisdiction,  hold  this  condition  good  against  the  decision 
of  the  Court  of  Common  Pleas  in  that  case  ?     What 
you  might  do  with  the  question  in  a  Court  of  6rror  is 
a  different  thing.     If  so,  there  is  no  use  in  arguing  the 
other  conditions ;  for,  if  one  of  them  is  imjust  and  im- 
reasonable,  it  is  as  bad  for  your  case  as  if  one  hundred 
wera]     If  the  Court  considers  itself  bound  by  Simons 
V.   TTie  Great  Western  Railway  Company  (i),  it  may  be 
useless  to  discuss  the  other  conditions.     [HilVJ.     We 
think  we  are  bound  by  thafc  case.]     The  declaration, 
however,  alleges  that  the  defendants  '^  refused  to  carry 
except  on  certain  unjust  and  imreasonable  conditions ;'' 

(a)  14  Cam.  B.  255. 294.  (b)  18  C<m.  B.  8a5. 
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an  allegation  which  is  not  satisfied  by  proof  that  one  of 
those  conditions  was  nnjust  and  unreasonable ;  White  y. 
The  Great  Western  Railway  Company  (a).  [^Cockbum 
C.  J.  In  that  case  it  was  held  that  all  the  conditions 
there  were  reasonable.] 

Then  as  to  the  second  count.  It  is  difficult  to 
understand  the  meaning  of  this  count — whether  it 
means  that  the  defendants  gave  a  preference  to  others 
to  the  prejudice  of  the  plaintiffs^  or  that  the  defend- 
ants did  not  receive  the  goods  &om  the  plaintiffs^ 
although  tendered  within  a  reasonable  time  for  car- 
nage. If  the  former,  the  plaintiffs  are  deprived  of  re- 
medy in  this  form  by  the  6th  section  of  The  Railway 
and  Canal  Traffic  Act,  17  &  18  VicL  c  31.,  which 
enacts :  ^^No  proceeding  shall  be  taken  for  any  violation 
or  contravention  of  the  above  enactments,  except  in  the 
manner  herein  provided ;  but  nothing  herein  contained 
shall  take  away  or  diminish  any  rights,  remedies,  or 
privileges  of  any  person  or  company  against  any  railway 
or  canal  or  railway  and  canal  company  under  the  exist- 
ing law."  [Blackburn  J.  The  statutory  remedy  applies 
only  to  the  fixture;  for  the  past  it  leaves  matters  as 
they  "v^ere.  Crompton  J.  This  count  seems  objectionable 
as  stating  what  is  mere  matter  of  evidence.  The  only 
material  allegations  in  it  are,  that  the  defendants  were 
common  carriers,  and  that  the  plaintiffs  were  ready  and 
wiUing  to  perform  all  just  and  reasonable  conditions, 
but  that  the  defendants  refused  to  carry.] 

Then/  as  to  the  common  count.  As  to  the  first 
claim  under  it :  by  sect.  2  of  stat.  8  &  9  Vict  c.  civ.  the 
powers  of  former  Acts  regulating  the  Company  are  ex- 
tended to  that   Act,  except  such  as  have  expired  by 

(a)  2  Ccm:B.  N.  8.  7. 
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efBoxion  of  time^  or  are  inapplicable  to  that  Act^  or  in- 
consistent with  or  provided  for  by  The  Lands  Clauses 
Consolidation  Act,  or  with  or  by  such  of  the  clauses 
and  provisions  of  The  Railways  Clauses  Consolidation 
Act  as  were  made  applicable  to  that  Act  &c.  There  is 
no  inconsistency  between  the  19th  section  of  this  Act 
and  the  183d  section  of  the  previous  Act,  6  &  7  JV.  4. 
c.  xxxvi.  It  is  absurd  to  suppose  that,  under  the  earlier 
Act,  the  Company,  when  carrying  things  under  600  lbs. 
weight,  were  compelled  to  charge  for  them  according  to 
a  tonnage  rate. 

As  to  the  second  question,  namely  that  relating  to  the 
collection  and  delivery.  [CocAium  C.  J.  Can  you  dis- 
tinguish this  from  Baxendale  v.  The  Great  Western  Rail- 
way Company  (a)  and  the  other  case  in  the  same  volume?] 
Those  cases  relate  to  goods  charged  at  a  certain  rate 
per  ton :  here  there  were  only  small  parcels,  the  sums 
collected  in  respect  of  which  are  very  trivial,  and  the 
trouble  in  collecting  which  has  been  considerable, 
[fliff  J.  You  charge  to  the  full  extent  for  the  car- 
riage of  the  goods,  and  in  addition  to  that  you  charge 
for  a  collecting  and  delivery,  services  which  the  arbi- 
trator finds  were  not  performed  by  you.  Crampton  J. 
You  cannot  maintain  a  charge  for  services  which  you 
have  not  performed.  Cochbum  C.  J.  Besides  which, 
those  cases  in  the  Common  Pleajs  put  you  out  of  Court] 

On  the  third  claim  under  the  common  count,  the 
Court  has  already  pronounced  its  judgment  in  favour  of 
the  defendants. 

The  fourth  claim  is  the  same  as  the  third,  with  the  ad- 
dition of  the  charges  being  in  excess  of  stat.  8  &  9  Vict 
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c.  civ.  In  Garton  v.  The  Bristol  and  Exeter  Railway  Com-- 
party  (a),  which  has  been  cited  on  the  other  side,  the  Court 
intimate  an  opinion  that,  if  the  Company  had  charged 
lower  rates  to  particular  individuals  for  the  purpose  of 
meeting  competition  by  another  railway  company  or 
another  mode  of  carriage,  in  consideration  of  their  send- 
ing  large  quantities  of  goods  for  carriage,  their  judgment 
might  have  been  different;  and  that  fact  is  here  supplied 
by  the  opinion  of  the  arbitrator.  [^Cochbum  C.  J.  Yes. 
If  that  was  done  for  the  purpose  of  advancing  the  in- 
terests of  the  Company  as  a  railway  company,  and  not, 
as  here,  to  give  an  advantage  to  others  or  to  themselves 
off  the  railway.'] 

As  to  the  fifth  head  under  the  common  count.  In 
Baxendale  v.  The  Eastern  Counties  Railway  Company  (J) 
the  Court  said  that,  where  a  number  of  separate  pack- 
ages are  all  addressed  to  the  same  person,  they  are 
easily  accessible  at  a  station;  but  if  to  a  number  of 
persons,  extra  trouble  is  involved.  Here  the  plaintifis 
brought  to  the  defendants  to  be  carried  divers  packages 
of  goods  of  the  same  kind  at  the  same  time.  It  is 
found  by  the  arbitrator  that  these  packages  were  all 
addressed  to  the  plaintiffs,  but  were  intended  for  diffe- 
rent ultimate  consignees,  whose  names  and  addresses 
were  also  to  be  found  on  the  packages,  though  usually 
concealed  by  the  plaintiffs'  address,  which  was  pasted 
over  them.  For  those  on  which  the  names  of  the  ulti- 
mate consignees  were  not  thus  concealed  the  defendants 
had  a  right  to  make  a  separate  charge. 

The  sixth  question  is  the  same  as  the  fifth,  with  the 
addition  of  involving  the  small  parcels  question  under 


Stat.  6  &  7  ^r.  4.  c.  xxxvi. 

{a)  6  Com.  B.  K  8.  639. 
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With  respect  to  the  seventh  question^  as  to  the  Com- 
pany having  exceeded  the  rate  in  the  scale  bills :  the 
general  provisions  of  stat.  6  &  7  AT.  4.  c.  xxxvi.  are  merely 
that  the  Company  are  to  make  reasonable  chai*ges. 
This  question  is  hardly  worth  discussing,  the  amount  of 
excess  during  six  years  amounting  only  to  3/.  18^.  Sd, 

(On  proceeding  to  discuss  the  last  point,  he  was 
stopped  by  the  Court. ) 
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Collier^  in  reply.  Crouch  v.  The  North  Western 
Railway  Company  (a),  which  has  been  cited  on  the  other 
side,  confirms  the  cases  cited  on  the  part  of  the  plaintifis 
relative  to  the  duties  of  common  carriers.  Bazendale  v. 
The  Eastern  Counties  Railway  Company  {h)  is  based  en- 
tirely on  the  ground  of  additional  trouble  given  to  the 
Company. 

CocKBURN  C.  J.  In  delivering  our  judgment  in  this 
case  it  will  be  necessary  for  me  to  advert  to  the  diflTerent 
heads  of  complaint  which  arise  upon  the  declaration, 
together  with  the  pleadings  and  the  findings  of  the 
arbitrator  in  his  award. 

The  plaintiffs  in  the  first  count  complain  that  the 
defendants,  who  were  common  carriers,  declined  to  re- 
ceive goods  tendered  to  them  by  the  plaintiffs  for  con- 
veyance, on  tender  of  such  sums  of  money  as  they  were 
legally  entitled  to  receive  for  that  purpose,  "  unless  the 
plaintiffs  signed  certain  unjust  and  unreasonable  con- 
ditions." The  declaration  proceeds  on  the  statement 
and  assumption  that  the  defendants  were  common  car- 
riers, and  the  plea  of  Not  guilty  which  they  have  pleaded 
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to  this  count  does  not  take  issue  on  tliat  &ct ;  tiie  only 
issue  of  fact  raised  and  insisted  on  under  that  plea  being 
whether  the  conditions  sought  to  be  imposed  by  the 
defendants  on  the  plaintiffs  were  reasonable  or  unrea- 
sonable. In  the  course  of  the  argument  it  was  virtually 
admitted  that  one  of  those  conditions^  i  e.  the  fourth^ 
which  the  plaintiffs  were  called  on  to  sign  before  the 
defendants  would  receive  the  goods  for  conveyance^  was^ 
if  the  authority  of  the  case  of  Simons  v.  The  Great  fFu^ 
tern  Railway  Company  (a)  is  to  be  supported^  an  un- 
reasonable and  unlawful  condition ;  and^  that  being  so,  it 
appears  to  me  that  the  plaintiffs  are  entitled  to  recover 
on  that  count.  I  take  the  law  with  respect  to  the  oUi- 
gations  of  common  carriers  to  be  clear.  Persons  holding 
themselves  out  to  the  world  as  common  carriers  are 
bound  to  act  as  such  in  respect  to  such  goods  as  they  pro- 
fess  to  carry,  and  have  accommodation  to  carry^  on  such 
goods  being  tendered  to  them  to  be  carried^  and^  on  a  rea- 
sonable tender  of  proper  remuneration^  without  subjecting 
the  person  tendering  them  to  any  imreasonable  ccmdition. 
Here  it  is  found  as  a  fact  that  the  defendants  (admitted 
on  the  record  to  be  common  carriers^  and  therefore  bound 
by  the  law  as  I  have  stated  it,)  have  sought  to  impose 
as  conditions  terms  which  were  unreasonable,  and  which 
it  was  not  competent  to  them  to  seek  to  impose.  The 
effect  of  that  has  been  to  prevent  the  plaintiflb  from 
having  their  goods  conveyed  except  by  submitting  to 
those  unreasonable  terms,  to  which  they  were  not  bound 
by  law  to  submit;  and  the  arbitrator  therefore  properly 
awarded  damages  for  that.  On  this  ground,  therefore, 
that  county  supported  as  it  is  by  the  £acts  found,  entitles 
the  plaintiffs  to  oiu*  judgment. 

{a)  18  Com.  B.  805. 
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It  has  however  been  put^  on  the  part  of  the  defend- 
ants, that,  by  The  Railway  and  Canal  Traffic  Act,  17  &  18 
Vtct.  c.  31.,  they  are  allowed  to  protect  themselves  against 
the  responsibility  which  the  law  attaches  to  common 
carriers  by  insisting  on  these  conditions,  and  calling  on 
parties  who  tender  their  goods  for  carriage  to  sign  them. 
The  Legislature  has  wisely  attached  to  the  right  which 
it  gives  to  common  carriers  by  railway  or  canal  thus  to 
protect  themselves  against  liabiHty,  the  provision  that 
the  conditions  they  impose  shall  be  just  and  reasonable ; 
and  to  that  provision,  thus  relied  on  by  the  defendants, 
the  answer  is  that  the  arbitrator  has  found,  and,  under 
the  circumstances,  the  Court  considers  has  properly 
found,  facts  shewing  that  one  of  the  conditions  was  not 
just  and  reasonable.  Consequently  the  defendants,  who 
are  common  carriers,  were,  as  much  by  statute  law  as 
by  common  law,  precluded  from  insisting  on  the  terms 
of  that  condition. 

I  pass  on  to  the  second  count,  which,  according  to  the 
best  construction  we  can  put  upon  it,  (for  the  count  is 
not  according  to  the  artistic  rules  of  pleading,  inasmuch  as 
it  is  argumentative  and  sets  out  evidence),  in  substance, 
amounts  to  this, — that  the  defendants  declined  to  take 
the  plaintiffs'  goods,  to  be  conveyed  by  their  railway, 
under  circumstances  which  made  it  reasonable  and  proper 
that  they  should  have  done  so ;  and  that  fact  has  been 
found  for  the  plaintiffs.  The  substance  of  the  com- 
plaint is  that  the  defendants  imposed  an  unreasonable 
condition,  namely  that  the  goods  should  be  brought  to 
them  at  an  unreasonable  time,  when  they  received  those 
of  other  persons  after  the  time  they  had  fixed  for  the 
plaintiffs ;  here  again,  therefore,  a  condition  is  imposed 
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on  which  the  defendants  had  no  right  to  insist,  and  the 
plaintiffs  accordingly  are  entitled  to  our  judgment. 

Then  come  the  questions  on  the  money  count.  The 
first  head  relates  to  overcharge;  and  this  leads  us  to 
the  consideration  whether  the  defendants  were  bound  to 
charge  for  the  carriage  of  these  goods  according  to  the 
tonnage  rate  provided  by  stat.  8  &  9  Vict  c.  civ.  s.  19., 
or  whether  they  were  at  liberty  to  charge  according  to 
certain  provisions  in  the  earlier  Act,  6  &  7  ^.  4.  c.  xxxvi. 
It  is  not  disputed,  on  the  part  of  the  plaintiffs,  that, 
according  to  stat.  6  &  7  ^.  4.  c.  xxxvi.,  the  defendants 
would  be  entitled  to  make  these  charges  on  parcels 
under  500  lbs.  weight.  It  is  admitted  that,  by  the 
decision  of  the  House  of  Lords  in  Garton  v.  The  Bristol 
and  Exeter  Railway  Company  (a),  stat.  8  &  9  Vict  c.  dv. 
s.  19,  does  override  stat.  6  &  7  i^.  4.  c.  xxxvL  in  respect 
to  parcels  exceeding  500  lbs.  in  weight.  It  must  be 
equally  admitted  that,  as  regards  such  as  are  less  than 
500  lbs.,  the  Company  (if  stat  8  &  9  Vict  c.  dv.  had 
not  passed)  would  have  been  entitled  to  make  the 
charges  they  have  made.  Then  arises  the  question 
whether  Mr.  Collier  is  right  in  his  contention  that  stat. 
8  &  9  Vict  c.  civ.  entirely  overrides  the  clauses  in  the 
former  Act,  by  which  the  Company  were  entitled  to 
charge  for  these  goods  at  their  discretion  so  long  as  their 
charges  were  reasonable.  Now,  stat  8  &  9  Vict  c.  civ., 
in  my  judgment,  does  not  abrogate  those  provisions  in 
the  earlier  Act  which  are  not  inconsistent  with  it ;  and 
I  cannot  help  thinking  that,  as  regards  the  power  of  the 
Company  to  charge  for  the  conveyance  of  goods  by 
their  own  carriages,  the  true  construction  of  the  two 

(a)  IJur.K  S.  173. 
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statutes  together  is  this^  that  stat.  8  &  9  Fict  c.  civ. 
«.  19.  applies  only  to  goods  of  a  character  and  description 
where  the  charge  may  be  by  so  much  per  ton ;  and  the 
sections  of  the  earlier  statute^  which  relate  to  smaller 
goods^  still  remain  unaffected  by  the  later  statute ;  and 
therefore  the  Company  were  justified  in  imposing  on 
them  the  chaises  they  did. 

The  second  question  imder  the  money  count  is  that 
relating  to  the  charges  for  the  collection  and  delivery 
of  parcels  forwarded  by  the  plaintiffs  by  passenger  and 
Tan  trains,  under  the  circumstances  detailed  in  the  case. 
The  Court  has  fully  disposed  of  that  question  in  the 
course  of  the  argxmient,  and  declared  its  judgment  that 
under  this  head  the  plaintiffs  are  entitled  to  recover. 

The  third  head  on  the  money  count  is  that  which  has 
been  mentioned  as  the  question  relative  to  the  carriage 
of  certain  goods  called  "  Manchester  Packs/'  and  certain 
other  goods.  Of  this  also  we  have  disposed  during  the 
argument,  when  we  pronounced  our  judgment  in  favour 
of  the  defendants. 

With  respect  to  the  fourth  head  of  claim  imder  that 
count,  namely,  the  question  arising  on  the  Bridgetoater 
traffic.  Here  it  has  not  been  found  that  any  unreason* 
able  inequality  was  made  by  the  defendants  to  the 
detriment  of  the  plaintiffs.  This  question  depends  partly 
on  the  foregoing  one  relating  to  the  Bridgewater  traflBc, 
and  partly  on  stat.  8  &  9  Vict,  c.  civ.  The  effect  of  that 
statute  on  the  former  Act  we  have  already  considered, 
and  pronounced  our  judgment.  On  this  head,  therefore, 
the  plaintifis  will  get  the  smaller  sum  found  by  the 
arbitrator,  namely,  &l  95.  2d. 

With  reference  to  the  fifth  claim  under  the  common 
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county  the  case  of  Baxenddk  y.   The  Eastern  Counties 
Railway  Company  {a)  govema  that 

The  sixth  claim  under  the  common  oonnt  turns  diiefl  j 
on  the  same  question  as  the  preceding  one;  it  also 
involves  the  small  parcels  question  under  6  &  7  ^.  4 
c.  xxxvL,  and  on  it  the  plaintiffs  are  entitled  to  recover 
IL  16s.  5cL,  according  to  the  finding  of  the  arbitrator. 

The  seventh  claim  under  the  common  count  relates 
to  payments  made  by  the  plaintifb  in  excess  of  the  scale 
in  the  defendants'  scale  bills.  Some  of  these  charges 
were  made  by  mistake^  and  the  point  has  been  given 
up  by  their  counseL 

There  remains  a  general  claim  by  the  plaintiiSa  to 
recover  the  various  sums  assessed  by  the  arbitrator  on 
the  common  count,  on  the  ground  that  the  defendants 
had  not  put  up  any  boards  to  indicate  the  amount  of 
their  tolls.  It  is  very  doubtful  indeed  whether  thqr 
are  bound  to  put  up  boards  at  all  in  respect  to  the 
conveyance  of  parcels  and  packages  by  their  own  car- 
riages; but,  at  all  events,  we  think  that  any  paym^its 
which  they  received  from  the  plaintifGs  or  others  on  this 
head,  cannot  be  recovered  back  on  a  count  for  money 
had  and  received. 


C&oMPTON,  Hill  and  Blackburn  Js.  concurred 

Judgment  accordingly. 


(a)  4  Com.  B,  K  8.  63. 
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The  Board  of  Guardians  of  the  Poor  of  the  Wednesday, 
township  of  Toxteth  Park,  appellants,  against 


Local  Govern' 


The  Local  Board  of  Health  of  the  rural  district  ^mcS. 
of  Toxteth  Park,  respondents.  tHct  rau^' 

Test  of  raU' 
ability. 

1.  Sect  55  of  The  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98.),  Workhouse. 
vluch  prorides  that  the  general  district  rates  under  the  Act  shall  be 
levied  "  upon  the  occupier  of  all  such  kinds  of  property  as  by  the  laws  in 
foroe  for  the  time  being  are  or  may  be  assessable  to  any  rate  for  the 
relief  of  the  poor/'  has  reference  to  the  description  of  the  property,  not 
to  the  character  of  its  occupation  in  the  particular  instance ;  and  makes 
assessable  to  the  district  rates  all  property  which,  from,  its  nature,  is 
prima  fiusie  assessable  to  poor  rate. 

2.  71,  an  exti«  parochial  place  maintaining  its  own  poor,  consisted  of 
two  districts ;  one  within  the  borough  of  Z.,  the  otner,  "  the  rural*' 
district,  not  within  L.  The  guardians  of  T.  built  a  workhouse  and 
worichouse  hospital  within  the  rural  district,  which  were  used  for  the 
iriiole,  and  on^  for  the  whole,  of  T.  The  Local  Board  of  Health  for 
the  rural  distnct  having  made  a  general  district  rate  for  that  district : 
Held,  that  the  guardians  of  T.  were  liable  to  assessment,  as  occupiers 
of  property  assessable  for  the  relief  of  the  poor,  within  the  meaning  of 
sect  55  of  Stat  21  &  22  Vict.  c.  98. 


r^  ASE  stated  under  stat.  12  &  13  Vict  c.  45. 

Toxteth  Park  is  an  extra  parochial  place^  sepa- 
rately maintaining  its  own  poor.  Part  of  it  lies  within 
the  bonndary  of  the  borough  of  Liverpool,  and  the  other 
part  beyond  the  boundary;  and  such  last  mentioned 
part  is  called  the  rural  district  of  Toxteth  Park. 

Toxteth  Park,  and  certain  contiguous  parishes,  were 
for  some  time  united  for  the  administration  of  the  laws 
for  the  relief  of  the  poor,  and  formed  a  imion  for  such 
purposes,  called  the  union  of  West  Derby ;  but  in  con- 
sequence of  the  increase  of  the  population  Toxteth  Park 
was,  in  the  year  1857,  duly  separated  from  such  imion ; 
and  since  that  time  the  laws  for  the  relief  of  the  poor 
of  Toxteih  Park  have  been  and  are  administered  by  the 
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1861.       appellants  as  a  separate  board  of  guardians^  duly  elected 

Guardians^  under  the  provisions  contained  in  the  66th  section  of 

^"v^^      The  Poor  Law  Amendment  Act,  7  &  8  FicL  c.  101. ; 

LocaTBoard    ^°^  *^®  P^^'  rates  made  in  respect  of  Toxteth  Park  are 

oyiealth  of    entire  rates  extending  over  the  whole  of  Toxteth  Park 

Toxteth  ° 

Park.        aforesaid. 

In  consequence  of  such  separation,  the  board  of  guar- 
dians of  Toxteth  Park  purchased  a  large  piece  of  land 
situate  in  the  district  of  Smithdown  Lane  hereinafter 
mentioiled,  in  the  said  rural  district  of  Toxteth  Park^ 
and  erected  thereon  a  very  extensive  worlchouse  and 
workhouse  hospital  for  the  poor  of  the  whole  of  the 
said  extra  parochial  place  of  Toxteth  Park ;  and  such 
land  was,  before  and  until  the  time  of  such  purchase, 
by  the  laws  in  force  for  the  time  being,  assessable  to 
any  rate  for  the  relief  of  the  poor. 

Prior  to  the  erection  of  such  workhouse  and  work*- 
house  hospital,  there  was  no  sewer  in  the  said  district  of 
Smithdown  Lane ;  but,  in  consequence  of  the  erection  of 
such  workhouse  and  hospital,  the  respondents,  after  the 
passing  of  The  Local  Government  Act,1858,  commenced 
and  made  a  sewer,  being  a  work  of  a  permanent  nature, 
under  the  powers  given  to  them  by  The  Public  Health 
Act,  1848,  and  The  Local  Government  Act,  1858,  for 
the  purpose  of  draining  the  said  workhouse  and  work* 
house  hospital  and  the  dwelling  house  within  the  said 
district  of  Smitlidown  Lane,  and  for  the  benefit  thereof; 
and,  at  the  request  of  the  appellants,  the  respondents 
gave  permission  to  the  appellants  to  enter  such  sewer 
for  the  use  and  benefit  of  such  workhouse  and  hospital, 
and  the  appellants  have  accordingly  entered  such  sewer, 
and  made  drains  communicating  between  the  said  sewer 
and  workhouse  and  hospital. 

Prior  to  the  passing  of  The  Local  Government  Act, 
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1858^  the  respondents  had,  under  the  88th  section  of  The        ig^x. 
Public  Health  Act,  1848,  made  and  levied  special  district  '^^^^^^^~^ 
rates.  '"'^ST?  ^ 

Park 

The  said  workhouse  and  workhouse  hospital,  at  the  ▼• 

liOcal  Board 

time  when  the  said  several  rates  were  made,  were  in  fact    of  Health  of 

TOXTBTK 

assessed  to  rates  for  the  relief  of  the  poor  of  the  said        Park, 
extra-parochial  place  of  Toxteth  Park ;  but  whether  they 
were,  according  to  law,  assessable  to  such  rates  was  a 
part  of  the  question  submitted  to  the  Court. 

By  the  8th  section  of  stat  9  &  10  Vict.  c.  cxxviL 
entitled  ''  An  Act  for  the  improvement  of  the  sewerage 
and  drainage,  and  for  the  sanitary  regulation  of  the 
borough  of  Liverpool/*  &&,  after  reciting  that  the  powers 
and  provisions  of  stat.  5  &  6  Vict.  c.  cv.,  entitled  *'  An 
Act  for  better  paving  and  improving  the  streets  and 
highways  within  the  extra  parochial  place  of  Toxteth 
Park,  in  the  county  palatine  of  Lancaster,  and  for  the 
sewerage  of  certain  parts  of  the  said  place,  so  far  as  the 
same  related  to  the  construction  and  repair  of,  and 
cleansing  the  sewers,  drains,  and  watercourses,  and  other 
sewerage  purposes,  and  to  the  raising  of  money  and  the 
imposition  of  rates  for  the  said  last  mentioned  purposes, 
were  confined  to  such  part  of  the  said  extra-parochial 
place  as  lies  within  the  boundary  of  the  said  borough,  and 
that  the  powers  and  provisions  of  the  same  Act,  as  far  as 
the  same  related  to  the  constniction,  repair,  paving  and 
flagging  of  the  streets,  and  to  the  cleansing  of  the  said 
extra  parochial  place,  and  the  raising  of  money  and  the 
imposition  of  rates  for  the  said  last  mentioned  purposes, 
extended  to  the  whole  of  the  said  extra  parochial  place 
of  Toxteth  Park  which  lies  as  well  within  as  without  the 
said  borough;  it  was  enacted,  that  such  and  so  many  of 
the  provisions  of  the  said  Act  as  related  to  that  part  of 

N  2 
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1861.        the  extra-parochial  place  of  Toxteth  Park  which  lies 
Guaidians  o7  within  the  said  borough  should,  on  and  after  the  day  on 

Park*^"     which  that  Act  should  come  into  operation,  be,  and  the 
LocaTBoard    ®*°^®  wcrc.  On  and  after  the  said  day,  thereby  repealed. 
of  Health  of        By  the  160th  section  of  the  said  stat.  9  &  10  Vict.  c. 

Toxteth  " 

Park.  cxxyii.  it  is  enacted  that  the  said  parish  of  Liverpool, 
and  the  said  several  townships  of  Evertan  and  Kirkdak 
respectively,  and  the  said  parts  of  the  township  of  West 
Derby,  and  of  the  said  extra-parochial  place  of  Toxteth 
Parky  respectively,  should  be  separate  and  distinct  dis- 
tricts for  the  purpose  of  laying  and  levying  the  said 
several  rates  therein  mentioned. 

By  the  162nd  section  of  the  said  stat  9  &  10  VieL  c, 
cxxvii.  it  was  enacted  that  money  borrowed  by  the 
Commissioners,  in  pursuance  of  the  authority  therein 
mentioned,  should  be  a  charge  upon  the  sewer  rate,  to 
be  made  as  thereinbefore  directed  in  the  said  part  of  the 
extra-parochial  place  of  Toxteth  Park  which  lies  within 
the  said  borough. 

By  the  provisional  order  of  the  General  Board  of 
Health,  bearing  date  80th  of  July  1855,  confirmed  by 
stat.  18  &  19  Vict.  c.  125.,  being  *'  The  Public  Health 
Supplemental  Act,  1855,''  The  Public  Health  Act,  1848, 
with  certain  exceptions  set  forth  in  that  order,  was 
applied  to  the  parts  included  within  the  boundaries  of 
Toiteth  Park  aforesaid,  as  defined  in  the  said  stat.  5  &  6 
Vict,  c.  cv.,  and  the  Commissioners  for  the  time  being 
acting  in  execution  of  the  said  local  Act  of  5  &  6  Vict,  c. 
cv.  were  appointed  the  Local  Board  of  Health  under  the 
said  Public  Health  Act 

By  stat  21  Fict.  c.  x.  it  was  enacted;  'Hhat  such 
provisional  order  should  be  taken  and  held  to  apply 
to  so  much  of  the  said  extra  parochial  place  as  is  not 
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included  within  the  boundaries  of  the  said  borough ;  and 
the  said  order  is  declared  to  be  of  full  force  and  effect 
within  and  in  respect  of  so  much  of  the  said  extra 
parochial  place  as  is  not  so  included  as  aforesaid ;  and  all 
the  acts^  contracts^  instruments  and  proceedings  done^ 
entered  into  or  executed  by  the  Local  Board  of  Health, 
acting  under  the  said  order,  should  be  and  were  thereby 
declared  to  be  as  valid  and  effectual  as  if  the  said  order 
had  referred  only  to  the  part  of  the  said  extra-parochial 
place  not  so  included  as  aforesaid :  and  the  respondents 
became,  and  were  and  are,  the  Local  Board  of  Health 
of  the  rural  district  aforesaid. 

After  the  erection  of  the  said  workhouse  and  hospital, 
and  such  communication  had  been  made  by  the  appel- 
lants into  the  said  sewer  so  made  by  the  respondents, 
and  after  the  said  workhouse  had  been  appropriated, 
and  while  it  was  being  used  as  the  workhouse  for  the 
said  extra-parochial  place,  that  is  to  say,  on  6th  March 
1860,  a  general  district  rate  was  made  and  published 
by  the  respondents  for  the  district  of  Smithdown  Lane 
aforesaid,  for  the  purposes  of  paying  the  expences  in- 
curred by  the  said  Local  Board  of  Health  in  making 
the  said  sewer.     Such  rate  was  intituled  as  follows. 

"  Smithdoum  Laney  General  District  Rate.  Tozteth 
Parky  Local  Board  of  Health.  Estimate  for  rate  for 
sewerage  purposes  on  the  separate  district  of  Smithdown 
Lane.  To  pay  first  annual  instalment  of  principal 
borrowed  from  The  Boyal  Insurance  Company,  and 
interest ;  to  meet  which  a  rate  of  9(f .  in  the  pound  on 
all  property  in  the  said  district  liable  thereto  will  be 
required.     60/. 

"An  assessment  for  a  general  district  rate  for  sewerage 
purposes  only,  for  the  district  of  Smithdown  Lane,  made 
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1861.       ^  ^^^  Local  Board  of  Health  for  the  mral  district  of 

Guardians  of   Toxtetk  Parky  for  defraying  such  expences  as  are,  by 

Tox«TH     rphg  p^biig  Health  Act  1848  and  The  Local  Government 

LocaiBoard    ^^  1858,  charged  upon  that  rate,  this  6th  day  of  March 

o^Hoalth  of    1860,  after  the  rate  of  9d  in  the  pound,  upon  the  oocu- 

TOXTETH 

Park.  piers  and  other  parties  liable  by  law  to  be  assessed 
thereto,  to  commence  and  be  payable  on  the  13th  day 
of  March  I860.'' 

[Here  followed  an  extract  from  the  rate  book,  in 
which  book  the  appellants  were  rated  as  "  the  Taxteth 
Park  guardians,''  at  1000/.,  in  respect  of  "  a  workhouse."] 

Afterwards,  that  is  to  say,  on  6th  June  1860,  a  general 
district  rate  was  made  and  published  by  the  respondents, 
intituled  "  General  District  Rate." 

^'  An  assessment  for  a  general  district  rate  made  by 
the  Local  Board  of  Health  of  the  rural  district  of 
Toxteth  Park,  for  defraying  such  expences  as  were  by 
the  Public  Health  Act,  1848,  and  Local  Goyemment 
Act,  1858,  charged  upon  that  rate,  this  5th  of  June, 
1860,  after  the  rate  of  Is.  \Qd.  in  the  poimd,  upon  the 
occupiers  and  other  parties  liable  by  law  to  be  assessed 
thereto,  to  commence  and  be  payable  on  the  12th  of 
June,  1860." 

[Here  followed  an  extract  tsom  the  rate  book,  in 
which  the  appellants  were  rated  as  above  in  respect  of 
the  workhouse,  and  in  the  sum  of  iE200  in  respect  of  a 
*'  workhouse  hospital"] 

The  appellants  contended  that  they  were  not  liable 
to  be  rated  to  the  said  several  rates,  on  the  ground  that 
the  respondents  were  only  authorized  to  levy  such  rates 
upon  such  kinds  of  property  as  are  assessable  to  poor 
rates;  and  that  such  workhouse  and  hospital,  being 
situate  within  Taxteth  Park,  and  not  being  united  with 
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other  parishes  for  the  relief  of  the  poor^  is  not  a  kind        1S61. 

of  property  assessable  to  the  poor  rate^  and  that  the  Guaidiaui(rf 

respondents  were  precluded  from  levying  the  several  '^^^^^ 

rates  in  question  upon  the  said  workhouse  and  hospital,  jjocsl'^f^^^ 

The  respondents  contended  that  the  said  workhouse  of  Health  of 

TOXTKTH 

and  hospital  were  properly  assessed  to  the  said  several  Paric. 
rates,  on  the  ground  that  the  said  workhouse  and  hos- 
pital were  and  are  a  workhouse  and  hospital  for  the 
whole  district  of  Toxteth  Parky  both  within  and  beyond 
the  boundaries  of  the  said  borough  of  Liverpool;  and 
were  and  are,  by  the  laws  in  force  for  the  time  being, 
assessable  to  the  rates  for  the  relief  of  the  poor. 

And  the  respondents  further  contended  that,  even  if 
the  Court  should  be  of  opinion  that  the  said  workhouse 
and  hospital  were  not  assessable  to  rates  for  the  relief  of 
the  poor,  the  said  workhouse  and  hospital  were  assessable 
to  the  said  rates,  or  one  of  them,  as  the  rural  district 
of  Toxteth  Park  formed  only  a  portion  of  Toxteth  Park 
aforesaid,  for  the  benefit  of  the  whole  of  which  the  said 
workhouse  and  hospital  were  and  are  erected. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  such  workhouse  and  hospital  were  properly 
sssessable  to  the  said  several  rates,  or  either  of  them. 

Welsbtft  for  the  respondents.  The  workhouse  and  hos- 
pital are  both  assessable  to  these  rates.  Sect.  88  of  The 
Public  Health  Act,  1848, 11  &  12  Vict.  c.  68.,  is  repealed 
by  sect.  55  of  The  Local  Government  Act,  1858,  21  &  22 
VieL  c.  98. ;  but  is,  in  fact,  reenacted  by  the  provisions 
in  that  section,  that  '^  the  general  district  rates  shall  be 
made  and  levied  upon  the  occupier  of  aU  such  kinds  of 
property  as  by  the  laws  in  .force  for  the  time  being  are 
or  may  be  assessable  to  any  rate  for  the  relief  of  the 
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1861.  poor,  and  sliaU  be  assessed  upon  the  full  net  annual 

Guardians  of  ^^^^  of  sucli  property/'  &c.     The  eflFect  of  that  section 

"^Srk^^  is,  that  all  property  prima  facie  assessable  to  the  poor 

,     7%.     ^  rate,  under  stat.  43  Eliz.  c.  2.,  is  to  be  assessable  to 

Local  Board  '  ' 

of  Health  of   the  district  rat6s:  and  the  workhouse  and  workhouse 

TOZTETH 

Park.  hospital  are  within  that  class  of  property.  It  is  true 
that  a  workhouse  has  sometimes  been  held  to  be  not 
rateable  to  the  poor  rate ;  not,  however,  on  the  ground 
of  its  being  a  kind  of  property  which  was  not  so  rate- 
able, but  because  the  assessment  imposed  upon  the 
workhouse  would,  in  effect,  be  paid  out  of  the  poor  rate, 
so  that  the  parish  woiild  derive  no  benefit  That  was 
ako  the  ground  upon  which,  in  Bex  v.  The  Commis- 
rioners  Jor  Lighting  Beverley  {a\  the  Commissioners 
were  held  not  rateable  to  the  poor  rate  in  respect  of 
their  occupation  of  their  gas  works.  But  that  is  an 
objection  founded  upon  the  practical  consequences  of 
the  assessment  in  the  particular  instance,  where  the 
area  for  the  benefit  of  which  the  workhouse  or  other 
building  is  erected  is  conterminous  with  the  area  upon 
which  the  assessment  is  made ;  and  does  not  affect  the 
general  question  whether  workhouses  are  prima  facie 
assessable  to  the  poor  rate.  It  is  clear,  from  the 
authorities,  that  they  are  so  assessable,  and  that  the 
occupation  of  them  is  not  such  an  occupation  for  public 
purposes  as  brings  them  within  the  exemption  on  that 
ground.  Begina  v.  Walliiigford  Union  (b)  and  Governors 
of  the  Bristol  Poor  v.  fVait^c)^  are  authorities  in  point. 
They  are  both  recognised  by  the  Court  in  its  judgment 
in  Begina  v.  Justices  of  Hull  (rf),  where  a  local  board 
of  health  was  held  rateable  to  the  poor  rate  of  a  parish 

(a)  6A.i  E.  645.  '  (A)  10  A.  ^  E,  259. 

(c)  bA,fE,  1.  (rf)  4  £•.  #  B.  29. 
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in  respect  of  a  yard  partly  within  that  parish,  and  occu-  1861. 

pied  by  the  board  solely  for  the  purpose  of  repairing  GuMdianr^ 

the  highways  in  their  district^  which  included  part  of  "^p^"" 

such  parish.     Here^  moreover,  as  in  those  cases,  the  .     7*      , 

area  for  which  the  workhouse  is  used  is  not  conterminous  <^  Health  of 

TOXTCTH 

with  the  area  for  which  the  general  district  rate  is  im-        Paric 

posed ;  so  that  there  would  not  be  any  circuity  in  the 

payment  of  such  district  rate.     That  point,  however, 

does  not  really  arise  in  the  case  of  an  assessment  under 

The  Local  Government  Act,  1858 ;  which,  as  has  already 

been  said,  was  intended  to  impose  the  liability  upon  all 

property  prima  facie  rateable  to  the  poor  rate.  [Cockburn 

C.  jr.    There  would  be  a  difficulty  here,  in  making  the 

rate  on  the  district,  in  determining  what  was  the  value 

of  the  workhouse  and  workhouse  hospital ;   inasmuch 

as  part  of  their  value  arises  from  the  use  of  it  by  places 

not  within  the  district.]     That  difficulty  would  exist  in 

all  cases  where  the  areas  are  not  conterminous.     But  it 

irould  not  affect  the  principle  of  rateability. 

Onerendj  for  the  appellants.  The  workhouse  and 
workhouse  hospital  are  not  liable  to  these  rates.  They 
are  used,  not  for  the  benefit  of  a  number  of  parishes 
miited,  but  solely  for  that  of  the  parish  in  which  they 
are  situate ;  and  they  are  used  for  public  purposes  only. 
They  are  therefore  not  assessable.  [_Cockbum  C.  J. 
I  do  not  think  there  is  any  authority  for  holding  that 
a  workhouse,  situate  in  its  own  parish,  is  not  prim& 
fade  assessable  to  the  poor  rate  for  that  parish.]  The 
case  comes  within  the  principle  laid  down  in  Rex  v.  The 
Comntistianersfar  Lighting  Beverley  (a). 

{a)  eA,fE,  645. 
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1861.  CocKBUEN  C.  J.     I  am  of  opinion  that  the  intention 

Quarddws  of   ^^  ^^^  ^^  &  ^^  ^^^^'  ^*  ^*  ^^  ^  make  all  property 
'^^VdS^      which,  in  its  nature,  is  prim&  facie  assessable  to  the 
LocftTBoftrd    ^^^^  mX&y  asscssable  also  to  the  general  district  rates, 
of  Health  of    This  workhouse  and   workhouse  hospital  are  dearly 
Faik.        property  of  that  nature.     Even  where  it  is  necessary 
to  regard  the  character  of  the  occupation,  it  has  more 
than  once  been  held  that  unless  the  area  for  which  the 
workhouse  is  used  is  strictly  conterminous  with  the  area 
on  which  the  poor  rate  is  imposed,  the  workhouse  is 
rateable  to  the  poor  rate,  there  being  a  beneficial  occu- 
pation :  and  I  think  these  decisions  are  consistent  with 
justice  and  common  sense.     But,  for  the  purposes  of 
stat  21  &  22  Vict.  c.  98.  it  is  sufficient,  as  I  have  already 
said,  that  the  hind  of  property  occupied  be  such  as  is, 
prima  facie,  assessable  to  the  poor  rate.     Our  judgment 
must  therefore  be  for  the  respondents. 

* 

Cromfton  J.  I  am  of  the  same  opinion.  I  think 
that  the  words  "  kinds  of  property*'  &c.,  in  sect.  55  of 
stat.  21  &  22  Vict  c.  98.,  are  intended  to  refer  to  such 
property  as  would  be  rateable  to  the  poor  rate  under 
stat.  43  EHz.  c.  2.  The  district  rates  are  to  be  levied 
upon  ''the  occupier''  of  all  such  property.  Now  the 
authorities  are  clear  that  a  workhouse  (and  a  wQrkhou;ie 
hospital  is,  in  that  respect,  the  same  thing)  is  prima 
&cie  assessable  to  poor  irate.  It  has  been  hdd  not 
lussessable  in  certain  cases,  wh^re  the  rate  would  be 
^cuitous,  and  taken,  as  it  were,  out  of  one  pocket  to 
be  put  into  the  other.  But  that  does  not  affect  the 
question  whether  or  not  ft  workhouse  is  a  kind  of  pro- 
perty prima  facie  assessable  to  the  poor  rate.     As  to  the 
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qaestion  of  the  occupation^  I  take  the  same  view  as  the 
Lord  Chief  Justice. 

Hill  J.  I  also  am  of  opinion  that  judgment  should 
be  for  the  respondents.  Sect.  55  of  stat.  21  &  22  Vict 
c.  98.  was  intended^  in  my  opinion^  to  apply  to  the 
description  of  property^  and  not  to  the  nature  of  the 
occupation  in  the  particular  instance. 


1861. 

Guardians  of 

TOXTETH 

Park 

V. 

Local  BoAid 
of  Health  of 

ToXTETH 

Paik. 


Blackburn  J.  I  am  of  the  same  opinion.  The 
occupiers  of  a  workhouse  are  occupiers  of  property 
assessable  to  the  poor  rate^  within  the  meaning  of 
sect  55  of  stat.  21  &  22  Vict  c.  98.  In  some  cases^  no 
doubt^  a  workhouse  has  been  held  to  be  not  assessable 
where  the  rating  woiild  be,  to  use  the  expression  of 
Litthdale  J.,  in  Bex  v.  TTie  Commissioners  for  Lighting 
Beverley  (a),  as  broad  as  it  is  long.  But  that  is  an 
objection  of  a  personal  nature,  so  to  speak,  to  the  par- 
ticular rate,  when  the  areas  happen  to  be  conterminous. 
And,  as  regards  the  objection  that  the  occupation  is  for 
public  purposes,  that  is  an  objection  founded,  not  upon 
the  description  of  the  property,  which  is  the  test  of 
rateability  under  stat.  21  &  22  Vict  c.  98.,  but  on  the 
character  of  the  occupation,  which,  as  has  already  been 
said,  is  not  material. 

Judgment  for  the  respondents. 


(a)  6  -4.  #  E.  646. 650. 
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Bankruptcy. 
Election  by 
aasiynees. 
Beasonable 
Ume. 


Mackley  against  Hannah  Pattbnden. 


A  party  who  had  deposited  a  lease  for  years  with  the  plaintiff  as 
secunty  for  a  debt,  and  giren  him  a  memorandum  by  way  of  equitable 
mortgage,  became  bankrupt  in  1847,  but  was  allowed  to  remain  in  pos- 
session and  receive  the  rents  until  his  death  in  1858.  In  1859  the  Court 
of  Bankruptcy,  on  application  of  the  plaintiff,  made  an  order  for  the 
sale  of  the  lease,  or,  in  the  event  of  sale  being  deemed  not  advisable, 
that  it  should  be  assigned  to  the  plaintiff  The  sum  bid  for  the  property 
beine  insufficient  to  satisfy  the  plaintiff^s  claim,  it  was  assignea  to  him 
in»l§SO  by  the  official  assignee,  and  a  creditors'  assignee  appointed  in 
lieu  of  the  original  creditors*  assi^ee,  who  had  refused  to  concur  in  the 
sale.  In  ejectment  by  the  plaintiff  against  the  personal  representative 
of  the  bankrupt,  held : 

1.  That  the  assigning  the  lease  to  the  plaintiff  was  an  acceptance  of 
it  by  the  assignees. 

2.  That  it  was  a  question  for  the  jury  whether  they  had  accepted  it 
within  a  reasonable  time. 


T^HTS  was  an  action  of  ejectment  to  recover  a  piece  of 
ground  with  two  messuages  thereon.  At  the  trial 
before  HiU  J.,  at  the  Middlesex  sittings  after  Trinity 
Term^  1860^  it  appeared  that  in  May,  1846,  a  lease  of  the 
premises  for  ninety-nine  years^  at  an  annual  rent  of  107. 
was  made  by  B.  and  R.,  to  Joseph  Patteiideru  Pattenden 
became  bankrupt  in  August,  1847,  and  in  July,  1849, 
the  plaintiff  proved  his  debt.  Previous  to  his  bankruptcy, 
Pattenden  deposited  the  lease  with  the  plaintiff  as  security 
for  a  debt,  and  gave  him  a  memorandum  by  way  of 
equitable  mortgage;  but  Pattenden  was  allowed  to 
remain  in  possession,  and  received  the  rents  until  his 
death,  which  took  place  in  February,  1858;  he  having 
made  a  will  a  few  days  previously,  whereby  he  bequeathed 
this  lease  to  the  defendant,  who  was  his  wife,  and  whom 
he  also  constituted  his  sole  executrix.  In  1859  the 
Court  of  Bankruptcy,  on  the  application  of  the  plaintiff, 
made  an  order  for  the  sale  of  the  lease,  or,  in  the  event 
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of  a  sale  not  being  deemed  advisable^  that  it  shoiild  be        1861. 
assigned  to  the  plaintiflF.     The  sum  bid  for  the  property     macklet 
being  insuiBcient  to  satisfy  the  plaintiflfs  elaim^  it  was    p^„]^,j„ 
assigned  to  him  in  I860  by  the  official  assignee^  and  a 
creditors^  assignee   appointed   in  lien  of  the  original 
creditors'  assignee^  who  had  refused  to  concur  in  the 
sale. 

On  this  state  of  facts  the  defendant's  counsel^  besides 
taking  some  other  objections  to  which  it  is  unnecessary  to 
advert^  argued  that  there  was  no  reasonable  evidence  of 
an  acceptance  of  this  lease  by  the  assignees.  The  learned 
Judge^  however,  overruled  all  the  objections,  and  on 
this  particidar  one  reserved  leave  to  move  the  Court. 

A  verdict  having  been  given  for  the  plaintiff, 
Montagu  Cliamberg^  in  Michaelmas  Term,  I860,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a 
nonsuit,  on  the  ground  that  there  was  no  evidence  that 
the  assignees  had  accepted  the  lease  in  due  or  reasonable 
time. 

Shee  Seijt.  and  W.  71  Barnard,  now  shewed  cause. 
The  property  of  a  bankrupt  does  not  vest  in  his 
assignees  until  some  unequivocal  act  of  acceptance  of 
it  by  them ;  Goodwin  v.  Noble  {a) ;  and  no  act  of 
acceptance  of  a  lease  can  be  more  unequivocal  than 
selling  it.  [^Blackburn  J.  referred  to  Hastings  v.  fVil- 
son  {by].  The  point  that  the  acceptance  of  the  assig- 
nees should  be  within  a  reasonable  time  was  not  made 
at  the  trial;  and  if  it  had,  further  evidence  in  proof 
of  that  fact  would  have  been  adduced  by  the  plaintiff. 
Assignees  of  a  bankrupt  have  a  right  to  elect,  when- 
ever they  please,   whether  they  will  accept  property 

(a)  8  /?.  ^  R  587.  (A)  Holt.  N.  P.  C.  290. 


V. 

Pattendek. 
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1861.       belonging  to  the  bankrupt ;  and  when  they  have  done 
Macklet""  ^  *^®  property  vests  in  them ;  note  to  Auriol  v.  JUilUy 
1  Smith.  L.  C.  681,  (4th  ed.),  and  the  cases  there  cited 
of  Capeland  v.  Stephens,  IB.tf  Aid.  593,  Rinffer  v.  Canth 
S  M.8f  fV.  348.     The  object  of  the  bankrupt  law  was 
to  render  the  estate  of  the  bankrupt  available  for  the 
benefit  of  his  creditors,  and  it  is  for  the  assignees  to 
judge  whether  any  given  property  will  be  a  burden  or 
an  advantage.    A  property  which  would  be  a  burden  at 
one  moment  may  become  beneficial  in  course  of  time. 
The  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict 
e.  106.  8,  145.,  enacts,  "  If  the  assignees  of  the  estate 
and  effects  of  any  bankrupt  having  or  being  entitled 
to  any   land  either  under  a  conveyance  to  him  in 
fee  or  under  an  agreement  for  any  such  conveyance, 
subject  to  any  perpetual  yearly  rent  reserved  by  such 
conveyance  or  agreement,  or  having  or  being  entitled  to 
any  lease  or  agreement  for  a  lease,  shall  elect  to  take 
such  land  or  the  benefit  of  such  conveyance  or  agree- 
ment, or  such  lease  or  agreement  for  a  lease,  as  the  case 
may  be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or  filling  of  the 
petition  for  adjudication  of  bankruptcy  against  him,  or 
to  be  sued  in  respect  of  any  subsequent  non-observance 
or  non-performance  of  the  conditions,  covenants,   or 
agreements  in  any  such  conveyance  or  agreement,  or 
lease  or  agreement  for  a  lease ;  and  if  the  assignees  shall 
decline  to  take  such  land,  &c,  the  bankrupt  shall  not  be 
liable  if,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  have  declined,  he  shall  deliver 
up  such  conveyance,  &c.,  to  the  person  then  entitled  to 
the  rent,  or  having  so  agreed  to  convey  or  lease,  as  the 
case  may  be ;  and  if  the  assignees  shall  not  (upon  being 
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thereto  required)  elect  whether  they  will  accept  or       1861. 

decline  such  land  &c.,  any  person  entitled  to  such  rent,     mackimt 

or  having  so  conveyed  8cc.,   or  any  person  claiming    pj^„]^'||mmi 

under  him,  shall  be  entitled  to  apply  to  the  Court,  and 

the  Court  may  order  them  to  elect  and  deliver  up  such 

conveyance  &c.,  in  case  they  shall  decline  the  same, 

and  the  possession  of  the  premises,  or  may  make  such 

other  order  therein  as  it  shall  think  fit.^'     \_Crompton  J. 

Lawrence  v.  Knowles  (a)  is  an  authority  that  assignees 

are  bound  to  make  their  election  within  a  reasonable 

time.     Cockhurn  C.  J.  Hanson  v.  Stevenson  (b)  is  to  the 

Bame  effect.]     Those  cases  were  decided  under  the  old 

bankrupt  Acts.     \_Cockbum  C.  J.     In  Graham  v.  The 

Van   Diemens    Land    Company^    in    the    Exchequer 

Chamber  ((?),  Maule  J.  said,  ''  It  seems  to  us  that  it 

would  be  proper  to  tell  the  jury  that  there  is  no  limit 

of  time  imtil  some  one  makes  an  application/^     **  We 

think  that  in  cases  of  this  kind  a  reasonable  time  will 

not  begin    to  run  until  some  one  interested  in  the 

matter  takes  some  step  in  respect  of  it.^'    The  rest  of 

the  Court,  however,  do  not  appear  to  have  concurred  in 

that  opinion ;  and  my  brother  Crompton  tells  me  that 

they  did  not  agree  in  it.] 

M.  Chambers,  Stammers  and  Philbrick,  in  support  of 
the  rule.  The  merely  advertising  a  lease  for  sale  is  not 
an  acceptance  of  it  by  the  assignees  of  a  bankrupt ; 
Turner  v.  Richardson  (rf).  There  must  be  a  positive 
taking  possession  so  as  to  render  them  liable  for  the 
rent  and  covenants;  Bourdillon  v.  Dalton  {e),  {^Hill  J. 
How  could  they  do  so  here,  where  the  lease  was  subject 

(a)  f)  Bing.  N.  C.  399.  (h)  1  B.  #  Aid.  3a3. 

(r)  11  Kxch.  101.  (d)  7  East,  a3r>. 

(e)  1  Ptake  N.  P.  C.  2.38. 
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1861,  to  an  equitable  mortgage?  They  did  all  they  could, 
Macklet  iiamely,  apply  to  the  Court  for  an  order  to  sell  on  the 
Pattutden  ^application  of  the  equitable  mortgagee.]  But,  nt  all 
events,  the  assignees  ought  to  have  accepted  the  lease 
within  a  reasonable  time ;  Taylor  v.  Young  (a).  Stat. 
12  &  13  Vict.  c.  106.  does  not  apply  here,  as  it  was 
not  in  force  at  the  time  of  this  bankruptcy;  but, 
if  it  does,  it  has  a  clause  (sect  188)  requiring  the 
assignees  to  wind  up  at  the  end  of  two  years; 
and  neither  under  that  nor  the  old  statutes  coiild 
the  bankrupt  call  on  the  assignees  to  elect  to  take  a 
lease,  that  being  the  exclusive  privilege  of  the  lessor ; 
Ex  parte  Vardy{b),  Whether  the  time  taken  to  elect 
was  reasonable  is  matter  of  law  to  be  determined  by 
the  Court;  and  in  the  case  of  Graham  v.  The  Van  Die^ 
mens  Land  Company  (c),  already  cited,  Cresstcell  J., 
during  the-  argument,  says,  with  reference  to  the  ques- 
tion of  reasonable  time,  ^*  It  may  be  an  ingredient,  in 
considering  that  question,  to  see  whether  the  situation 
of  either  party  has  been  altered  in  the  meantime.'^  If 
the  time  for  election  were  indefinite,  great  difficulties 
would  arise  with  respect  to  the  Statute  of  Limitations  in 
actions  against  bankrupts ;  and  if  a  bankrupt,  who  is 
allowed  to  remain  in  possession  for  many  years,  were  to 
improve  the  property,  it  would  be  at  the  expence  of  the 
new  creditors,  seeing  that  the  old  assignees  might  still 
come  and  take  it.  [They  also  cited  the  observations  of 
Williams  J.  in  Beckliam  v.  Drake  (rf).] 

CocKBURN  C.  J.  This  rule  must  be  made  absolute ; 
not,  however,  in  either  of  the  forms  in  which  it  is  asked 
for — namely  to  enter  a  verdict  for  the  defendant,  or  for 

(a)  SB,  4-  Aid.  521.  (h)  3  Mont,  D,  ^  D.  G.  340. 

(e)  1 1  Ejtrh,  111.  (d)  2  K  L.  Ca.  596. 
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a  nonsuit — but  for  a  new  trial,  on  the  ground  that  there  1861. 
has  been  a  miscarriage  in  the  way  that  the  case  went  to  •  macklet 
the  jury.  The  question  as  to  whether  the  assignees  of  p^„bj,dkh. 
the  bankrupt  had  elected  to  take  this  lease  depends  on 
whether,  prior  to  their  doing  what  they  did,  they  had 
or  had  not  declined  to  interfere,  under  such  circum- 
stances as  to  divest  themselves  of  authority  to  act  as 
they  have  done.  And  that  must  depend  on  whether 
the  lapse  of  time  between  the  bankruptcy  and  the 
conveyance  to  the  plaintiff  was  so  unreasonably  long 
that,  taken  in  conjunction  with  the  surrounding  circum- 
stances of  the  case,  the  jury  would  be  warranted  in 
coming  to  the  conclusion  that  the  assignees  had  declined 
to  accept  the  lease.  Now  it  appears  that  that  question 
was  not  raised  at  the  trial.  On  the  points  submitted  to 
the  Judge  at  the  trial,  I  think  his  ruling  and  direction 
perfectly  right;  but  it  must  be  assumed  that,  if  the 
point  I  have  mentioned  had  been  presented  to  him,  he 
would  have  left  it  to  the  jury,  accompanied  with  all 
necessary  observations;  in  which  event  it  is  possible 
that  they  might  have  found  adversely  to  the  plaintiff.  I 
do  not  say  that  such  would,  but  merely  that  such  might, 
have  been  the  result.  There  has,  therefore,  been  a  mis- 
carriage of  justice  in  this  case ;  still,  inasmuch  as  that 
miscarriage  was  not  occasioned  by  any  fault  of  the  Judge, 
who  had  not  this  question  submitted  to  him,  and  did 
not  know  that  it  was  one  which  either  of  the  parties 
desired  should  be  raised,  but  the  fault  of  those  who 
represented  those  parties,  the  new  trial  should  be  on 
payment  of  costs ;  and  on  the  further  condition  tliat 
the  costs  be  paid  within  a  reasonable  time,  i.  e.,  between 
this  and  the  first  day  of  next  term. 

Crompton  J.     I  am  of  the  same  opinion.     I  do  not 

VOL.  I.  o  £.    B.   &  s. 
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1861.  agree  in  the  argument  that  a  man  cannot  pass  a  property 
Mackley"  without  formally  accepting  it.  So  soon  as  he  takes  up 
Pattekdb»  ^  P®^  ^  transfer  the  property,  that  is  equivalent  to  an 
acceptance,  and  it  passes  out  of  him.  Is  there  any 
thing,  then,  from  whence  we  can  conclude  that  the  prac- 
tice in  the  Bankruptcy  Court  is  at  variance  with  this  ? 
Long  before  the  present  statute  it  was  the  law  that 
assignees  are  to  judge  whether  or  not  they  will  take  a 
lease  which  may  turn  out  an  onerous  burden.  My 
notion  is  that  the  present  case  should  go  to  another 
jury ;  although  I  am  not  quite  clear  whether  the  ques- 
tion to  be  presented  to  them  should  be  whether  the 
acceptance  of  this  lease  by  the  assignees  was  within  a 
reasonable  time  from  the  bankruptcy,  or  whether  they 
had  declined  to  accept  it  within  that  time.  Looking  at 
the  cases,  I  think  it  should  be  the  former ;  for  the  lease 
is  in  the  bankrupt  until  accepted  by  the  assignees,  and 
that  must  be  done  within  a  reasonable  time.  I  think  the 
Judge  at  the  trial  was  right  in  his  rulings  on  the  points 
raised ;  but  this  was  a  new  point,  depending  on  the  ques- 
tion, Did  the  assignees  accept  the  lease  within  a  reason- 
able time  ?  There  may  be  ground  for  saying  that  the 
assignees  took  an  unreasonable  time  under  the  circum- 
stances ;  still  they  may  have  been  taking  time  to  see 
what  the  equitable  mortgagee  was  doing. 
Hill  and  Blackburn  Js.  concurred  (a). 

Rule  absolute  accordingly. 

(a)  It  should  be  observed  that  the  bankruptcy  in  this  case  was  pre- 
vious to  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict. 
c,  106.  In  a  recent  case  of  Cartwright  v.  Glover^  2  Giffard^  620,  Vice 
Chancellor  Stuart  held  that^  under  stat.  12  &  13  Vict  c.  106.  s.  146.,  the 
interest  of  a  bankrupt  in  leasehold  property  remains  in  his  assignees 
until  they  elect  not  to  take  the  demise,  and  that  Copeland  v.  Stephens, 
I  B.^"  Aid.  693  (cited  in  the  text),  which  was  decided  under  the  old  law 
has  no  application  where,  by  virtue  of  that  act,  the  bankrupt*s  estate 
vests  in  the  assignees. 
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1861. 


Tamvaco  and  others  aqainst  Lucas  and  others.  Safnrdai/, 

^  May  4th. 


Defendants  had  become  responBible,  as  del  credere  agents,  for  the    ^  tndor  and 
purchase  of  a  cargo  of  wheat  of  from  1800  to  2000  quarters,   to  be   twirf«J. 
shipped  at  the  price  of  508.  per  quarter  free  on  board  at  Taganroa,  "  and    Comtructum 
including  freight  and  insurance  to  any  safe  port  in  the  Unitea  King-    of  contract. 
dom."  "  Payment  cash  in  London  in  exchange  for  shipping  documents."    "  Payment  in 
Plain  tifib  tendered  the  following  shipping  documents  of  a  cargo  answering   exchange  for 
the  description  in  the  contract:  a  charterparty ;  a  bill  of  lading  and   shipping    ^^ 
provisional  invoice,  in  both  of  which  the  cargo  was  stated  to  be  1850   documents. 
quarters,  at  50«.  per  quarter,  4626/.,  less  freight^  at  10«.  9^.  per  Quarter, 
lOOU.  10s. ;  and  a  policy  of  insurance  effected  on  the  car^  yalued  at 
3600/.    On  behalf  of  the  plaintiff  evidence  was  given,  which  was  not 
contradicted,   that  the  policy  tendered  was  sufficient  to  protect  the 
interest  of  the  shipper  of  the  cargo  at  the  time  of  shipment    In  an 
action  agiunst  the  defendants  for  not  paying  or  procuring  from  their  prin- 
cipal payment  of  the  price  of  the  cargo,  they  pleadeid  that  plaintiff 
were  not  ready  and  wuling  to  tender,  nor  did  they  tender,  "  tne  usual 
shipping  documents"  acoorcung  to  the  contract   Held,  that  the  plaintifb 
had  so  tendered :  and  they  were  not  bound  to  tender,  as  a  "  shipping 
document,"  within  the  meaning  of  the  contract,  a  policy  covering  the 
full  amount  of  the  buyers*  risk  as  it  appeared  by  the  provisional  invoice 
and  bill  of  lading. 

nPHE  first  count  of  the  declaration  stated  that  plain- 
tiffs employed  defendants^  as  their  del  credere  agents 
and  brokers,  to  make  a  contract  for  them,  and  the  defend- 
ants did  make  a  contract  for  plaintiffs  in  the  words  and 
figures  following : — 

"  Landariy  August  25,  1857. 
"  Sold  to  our  principal,  on  account  of  Messrs.  Tam- 
vaco,  Micrulachi  and  Mavrogordatcf^  (the  plaintiffs)  ^'  a 
cargo  of  Taganrog  GMrka  wheAt,  of  a  fair  average 
quaUty,  of  the  season's  shipments,  at  time  of  loading, 
consisting  of  about  2000  quarters  (say  firom  eighteen 
hundred  to  two  thousand  quarters),  at  the  price  of  50«. 
(say  fifty  shillings)  per  delivered  quarter  of  492  lbs., 
free  on  board  at  Taganrog,  and  including  freight  and 
insurance  to  any  safe  port  in  the  United   Kingdom, 

o  2 
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1861.  calling  for  orders  as  usual;  the  wheat  to  be  shipped 
Tamvaco  from  the  1st  October  to  the  15th  November,  new  style, 
L^^J^g^  in  an  A  1  English^  or  a  first  class  foreign  vessel,  not 
Greek  nor  Turk ;  the  vessel  is  to  suffer  no  detention 
from  ice.  The  measure,  for  the  sake  of  invoice,  to  be 
calculated  at  the  rate  of  100  chetwerts  equal  to  72  quar- 
ters. Sellers  guarantee  delivery  of  invoice  weight,  sea 
accidents  excepted.  Buyers  to  pay  for  any  excess  of 
weight,  unless  it  be  the  result  of  sea  damage  or  heating. 
Payment,  cash  in  London  in  exchange  for  shipping 
documents  (so  soon  as  the  vessel  has  got  out  of  the  6Va 
ofAzoff),  less  discount  at  the  rate  of  5L  per  cent,  per 
annum,  for  the  unexpired  portion  of  three  months  from 
date  of  bill  of  lading.  Sellers  guarantee  to  buyer  a 
reasonable  number  of  lay  days  for  discharging ;  com- 
mission 2^  per  cent-,  to  be  paid  by  sellers.^' 

"  S.  H.  Lucas  §•  Sonsr 
The  count  then  stated  that  plaintiffs  were  the  per- 
sons designated  in  the  contract  as  the  sellers,  and  that 
the  contract  in  the  said  note  was  made  by  defendants 
between  plaintiffs  and  one  T.  H.  Dart^  who  was  then 
the  principal  of  defendants,  and  who  is  designated  by 
them  "the  buyer.*'  That  defendants  were  employed 
by  plaintiffs  to  make,  and  did  make,  this  contract, 
on  terms,  amongst  others,  that  defendants,  for  cer- 
tain commission  payable  to  them  by  plaintiffs,  should 
be  del  credere  agents,  and  should  be  responsible  to 
plaintiffs  for  the  solvency  of,  and  performance  of  the 
contract  by,  defendants'  unnamed  principal,  the  buyer, 
with  whom  the  contract  was  made  by  them  on  account 
of  the  plaintiffs,  for  the  payment  of  the  price  of  the 
cargo,  according  to  the  terms  of  the  contract.  That, 
after   the  making  of  the  contract,   T.  U,  Dart  was 
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declared  by  defendants  to  be  their  principal  in  the  con-        1861. 
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tract;  and  afterwards  and  in  due  time,  according  to  .  Tahtaco 
the  contract^  plaintiffs  were  ready  and  willing^  and  Lucas. 
offered  to  deliver  to  defendants^  who  then  were  agents 
to  Dari  in  that  behalf,  and  to  Dart,  the  usual  shipping 
documents,  according  to  the  contract,  of  a  cargo  of 
wheat,  such  and  so  shipped  as  was  stipulated  for  in  the 
contract,  in  exchange  for  the  invoice  price,  according  to 
the  contract.  That  all  conditions  precedent  to  plaintiffs' 
right  to  have  the  shipping  documents  accepted  and  paid 
for  by  Uarty  according  to  the  contract,  were  performed 
and  fulfilled,  and  all  things  happened  necessary  to 
entitle  them  to  be  paid  by  Dart,  of  which  defendants 
had  notice.  That  Dart  stopped  payment  and  be- 
came insolvent,  and  had  not  accepted  the  documents 
nor  paid  plaintiffs  for  the  cargo.  Averment :  that 
all  conditions  precedent  to  plaintiffs'  right  to  hold 
defendants  responsible  for  the  solvency  of,  and  per- 
formance of  the  contract  by,  their  principal,  and  to  hold 
defendants  responsible  for  the  payment  of  the  price 
according  to  the  contract,  and  to  maintain  this  action 
for  the  breach  after  mentioned,  have  been  performed 
and  fulfilled.  Breach :  That  defendants  have  not  nor 
would  perform  the  contract,  nor  procure  the  same  to  be 
performed  by  Dart;  nor  have  they  paid,  nor  would 
they  pay  nor  be  responsible  for,  the  payment  of  the 
price  of  the  cargo  according  to  the  terms  of  the  con- 
tract ;  nor  have  they  paid,  nor  would  they  pay  nor  be 
responsible  to  plaintiffs  for,  the  loss  which  they  have 
sustained  by  the  nonpayment  of  the  price  and  non- 
fulfilment  of  the  contract  by  Dart,  and  by  his  insol- 
vency. 

Third    plea.       That  plaintiffs  were  not    ready  and 
willing  to  deliver,  nor  did  they  offer  to  deliver,   to 
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1861.        plaintiffis  or  to  Darty  the  usual   Bhipping  documents 
Tamvaco  •  according  to  the  contract,  of  a  cargo  of  wheat,  such  and 

Lucas.  *^  shipped  as  was  stipulated  in  the  contract,  in  exchange 
for  the  invoice  price,  according  to  the  said  contract. 
Issue  thereon. 

At  the  trial,  before  Cochbum  C  J.,  at  the  London 
Sittings  after  last  Trinity  Term,  it  appeared  that  the  de- 
fendants were  com  factors  in  London^  and  that,  on  25th 
August  1857,  defendants,  acting  for  the  plaintiffs  on  a  del 
credere  commission  at  2^  per  cent.,  signed  and  delivered 
to  the  plaintiffs  the  following  contract  note. 

"  London,  25th  August  1857. 
'*  Sold  to  our  principal,  on  account  of  Messrs.  Tant" 
vaco,  Micrulacki  and  Mavrogordato,  a  cargo  of  Taganrog 
Ghirka  wheat  of  fair  average  quality,  of  the  season's 
shipments,  at  time  of  loading,  consisting  of  about  2000 
quarters  (say  from  eighteen  hundred  to  two  thousand 
two  hundred  quarters),  at  the  price  of  50*.  (say  fifty  shil- 
lings) per  delivered  quarter  of  492  lbs.,  free  on  board 
at  Taganrog^  and  including  freight  and  insurance  to 
any  safe  port  in  the  United  Kingdom,  calling  for  orders 
as  usual.  The  wheat  is  to  be  shipped  from  the  1st 
October  to  the  15th  November,  new  style,  in  an  A  1 
English,  or  a  first  class  foreign  vessel,  not  Greek  or 
Turk.  The  vessel  is  to  suffer  no  detention  from  ice. 
The  measure,  for  the  sake  of  invoice,  to  be  calculated 
at  the  rate  of  100  chetwerts  to  72  quarters.  Sellers 
guarantee  delivery  of  invoice  weight,  sea  accidents 
excepted.  Buyers  to  pay  for  any  excess  of  weight, 
unless  it  be  the  result  of  sea  damage  or  heating;  pay- 
ment in  London,  in  exchange  for  shipping  documents 
(so  soon  as  the  vessel  has  got  out  of  the  Sea  of  Azoff), 
less  discount,  at  the  rate  of  5/.  per  cent,  per  annum, 
for  the  unexpired  portion  of  three  months  frt)m  the 
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date  of  the  bill  of  lading.     Sellers  guarantee  to  buyer        is61. 
a   reasonable  number  of  lay   days   for   discharging ;      Tamvaco 
eommiasion  2f  per  cent.^  to  be  paid  by  sellers.''  Lucas, 

(Signed)  "  S.  H.  Lucas  §•  Sarur 
One  Dart  was  declared  by  the  defendants  to  be  the 
principal  (as  the  buyer)  in  the  transaction ;  but^  on  27th 
Anguitf  the  defendants  were  informed  that  Dart  repu- 
diated the  contract^  on  the  ground  that  the  defendants  had 
exceeded  their  authority.  It  was  proved  by  the  corres- 
pondence between  Dart  and  the  defendants  that  they  had 
acted  within  their  authority.  Notice  of  Darfs  repudia- 
tion was  immediately  given  to  the  plaintiffs.  The  plain- 
tiffs, however,  obtained  in  the  market  a  cargo  afloat  that 
accorded  with  this  contract;  and,  on  14th  December 
1857,  tendered  to  the  defendants  a  provisional  invoice, 
together  with  the  charter  party,  bill  of  lading  and  policy 
of  insurance,  as  the  shipping  documents.  The  bill  of 
lading  was  as  follows. 

"  Shipped  in  very  good  condition  and  order,  by 
Messrs.  George  L,  Zjffo^  for  account  and  risk  of  whom- 
soever it  may  concern,  in  and  upon  the  good  ship  called 
The  Alice  Gill,  English  flag,  whereof  is  master  for  this 
present  voyage  John  Daniell,  and  bound  for  Queenstown 
or  Falmouth  for  orders,  chetwerts  2570  (say  two  thou- 
sand five  hundred  and  seventy  chetwerts)  of  wheat, 
Ghirka  in  bulk,  weighing  pounds  25,700;  mats  529 
(say  five  hundred  and  twenty-nine  mats)  for  dunnage, 
marked  and  numbered  as  in  margin,  and  are  to  be 
deUvered  in  the  like  good  order  and  well  conditioned 
at  a  safe  port  of  discharge,  as  per  charter  party,  unto 
Messrs.  Ziffo^  Sons  Sf  Co.,  of  London,  or  to  their  assigns ; 
paying  freight,  gratuity  and  demurrage  (if  any)  for  the 
said  goods,  and  all  other  clauses  as  per  charter  party, 
with    primage    and    average    accustomed.      Dated    in 


Lucas. 
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1861.         Taganrog,    the   24th   of  Ottober   1857,   quantity    and 

Tamvaco      quality  not  known." 

(Signed)  ''  John  Darnell,  Master.'' 
Indorsed  by  Ziffo,  Sons  Sf  Co.,  and. the  plaintiffs. 

The  charter  party  of  12th  August,  1857,  was  for  a 
cargo  of  tallow,  wheat,  seed  or  other  grain,  from 
Taganrog  to  a  safe  port  in  the  United  Kingdom,  at  70s. 
per  ton  for  tallow,  and  seed  or  grain  in  the  customary 
proportions,  according  to  the  London  Baltic  printed  rules. 
Freight  to  be  paid  on  delivery,  half  in  cash,  and  half  in 
bills  at  three  months,  or  in  cash  with  five  per  cent, 
discount.  Cash  for  ship's  disbursements  at  port  of 
loading  to  be  advanced,  free  of  interest,  to  the  amount 
of  150/.,  to  be  deducted  from  the  freight,  with  cost  of 
insurance  thereon. 

The  provisional  invoice  was  as  follows. 

"  London,  14th  December,  1857. 
^'  Messrs.  H.  S.  Lucas  §•  Sons, 
^'  To  Tamvaco,  Micrulachi,  and  Mavrogordato,  cargo 
of  Taganrog  Ghirka  wheat,  shipped  per  Alice  Gill, 
Captain  John  Daniell,  from  Taganrog^  consisting  of  2500 
chetwerts,  as  per  bill  of  lading,  dated  Taganrog,  24th  of 
October,  1857  (O.  S.),  against  contract  of  25th  of  August 
last,  5th  of  November,  1857  (N.  S.). 

2570  chetwerts,  at  100  =  72  qrs., 

=  qrs.  1850^^17  a^  C.  F.  &  I. 

per  qr.,  50« ^£4626    0 

Less  freight  at  705.  per  ton  for 
tallow  is  for  wheat  10«.  9^(/. 

per  qr.  in  full  delivered iClOOl  10 

Less  advance  to  Captain  at  Ta-       160    0 
ganrog 841   10 


£3784  10 


fi 
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The  policy  of  insurance^  dated  5th  December  1857^        1861. 


on  2570  chetwerts  of  wheats  valued  at  3600/.  Taxtaoo 

On  14ih  December,  when  the  documents  were  ten-  Lucas. 
dered  to  the  defendants^  the  price  of  wheat  had  £EJlen 
oonsiderably.  The  defendants  returned  the  documents, 
as  it  was  alleged,  without  having  inspected  them,  and 
informed  the  plaintiffs  that  they  would  notify  the  tender 
to  DarL  No  objection  was  made  by  the  defendants  to 
any  of  the  documents. 

When  the  ship  was  reported,  on  24th  January,  1858, 
the  plaintifib  again  offered  to  deliver  the  shipping  docu- 
ments, and  notified  that  they  would  hold  the  defendants 
responsible.  The  defendants  denied  that  they  were  del 
credere  agents,  and  referred  the  plaintiffs  to  the  defend- 
ants' attorneys. 

The  defendants  contended,  at  the  trial,  that  they  were 
not  del  credere  agents,  and  that  the  tender  of  the  shipping 
documents  was  bad  on  the  ground  that  the  policy  of 
insurance  did  not  cover  the  whole  of  the  buyers'  risk, 
as  it  appeared  from  the  provisional  invoice  and  bill  of 
lading.  Evidence  was  given  on  the  part  of  the  plaintiffs 
that  the  cargo  actually  yielded  only  1809  quarters,  and 
that  the  poUcy  sufficiently  covered  the  shippers'  risk. 
No  evidence  in  contradiction  was  offered  on  behalf  of 
the  defendants ;  nor  was  it  shewn  that  there  was  any 
usage  among  mercantile  men  that  the  policy  should 
cover  the  buyers'  risk.  The  defendants  also  contended 
that  the  measure  of  damages  was  to  be  ascertained  at 
the  time  when  Dart  repudiated  the  contract,  when  the 
fall  in  price  was  comparatively  trifling,  and  not  when 
the  documents  were  tendered. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  the 
issues  raised  by  the  third  plea,  leave  being  reserved  to 
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1861.        the  defendants  to  move  to  enter  it  for  them :  and  the 
Tamvaco      Court  was  also  to  say  on  what  principle  the  damages 

Lucas.        ^^^  ^^  ^  assessed. 

Bovill,  in  last  Michaelmas  Term^  obtained  a  rule  Nisi 
accordingly. 

Montague  Smith  and  Watkin  Williams  now  shewed 
cause.  The  defendants  must  satisfy  the  Court  that^  as 
a  matter  of  law,  the  policy  tendered  was  not  "  a  ship- 
ping document'^  within  the  meaning  of  the  contract. 
It  is  said,  on  behalf  of  the  defendants,  that  the  policy 
to  be  tendered  must  be  one  effected  with  reference  to 
the  buyers'  risk  :  and  that  it  will  not  suffice  that  it  should 
be  an  adequate  protection  to  the  shippers.  But  the 
plaintiffii  did  not  bind  themselves  to  ship  a  cargo  for  the 
defendants.  The  contract  was  one  which  the  plaintiffs 
might  fulfil  by  obtaining  in  the  market  a  cargo  afloat 
answering  to  the  description  in  the  contract,  and  tender- 

• 

ing  the  proper  shipping  documents  of  such  a  cargo.  It 
was  clear,  at  the  trial,  that  the  policy  effected  did,  in 
point  of  fact,  cover  the  shippers'  risk  :  the  actual  yield 
of  the  cargo  was  only  1809  quarters,  and  the  market 
had  fallen  considerably  between  the  time  of  the  ship- 
ment, and  the  tender  of  the  documents.  Assuming, 
however,  that  the  policy  must  cover  the  risk  disclosed 
by  the  provisional  invoice  and  bill  of  lading,  the  policy 
here  was  sufficient.  The  policy  need  not  cover  the 
freight,  which  was  not  payable  except  on  the  safe  arrival 
of  the  cargo,  and  was  never  at  the  buyers'  risk.  Here 
the  sum  of  160/.  had  been  advanced  at  Taganrog  on 
account  of  freight ;  but  that  circumstance  does  not  alter 
the  character  of  the  payment :  it  is  still  part  of  the 
freight,  and  would  be  properly  insurable  as  such  by  the 
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shipowner  ;  Hall  v.  Jansan  (a).    If  the  whole  freight^        1861. 
Ti«.  1001/.  lOt,,  be  deducted  from  the  gross  amount  of      tamvaco 
inyoioe  price^  there  would  remain  24/.  lO^.  which  the        lucas. 
policy  did  not  cover.     But  even  this  sum  may  be  dis- 
posed of  under  the  circumstances  :  for,  by  the  terms  of 
the  contract,  the  payment  was  to  be  made  less  discount 
at  51.  per  cent,  for  the  unexpired  portion  of  three  months 
from  the  date  of  the  bill  of  lading.     This  was  the  '24th 
of  October,  old  style ;  that  is,  the  5th  of  November.   The 
tender  of  the  documents  was  made  on  the  14th  of 
December^  1857 :   this  would  leave  fifty-six  days'  dis- 
count, the  amount  of  which  would  be  27/.  I6s. ;  and, 
deducting  this  further  sum   from  the  contract  price, 
there  would  be  a  slight  margin  in  the  plaintiffs'  favour. 
Lastly,  inasmuch  as  the  defendants  did  not  rest  their 
refusal  to  fulfil  the  cootract  on  the  insufficiency  of  the 
policy,  they  have  waived  that  objection.     The  plaintiffs 
might  have  effected  a  supplemental  policy  and  tendered 
it  in  sufficient  time. 

(Upon  the  question  of  the  measure  of  damages  they 
were  stopped  by  the  Court.) 

Bovill  and  Honyman,  contra.  There  is  no  averment 
of  waiver  in  the  declaration.  [Cockburn  C.  J.  That  is 
not  the  point  reserved.]  The  policy  should  have  pro- 
tected the  buyer  completely,  and  should  therefore  have 
covered  the  whole  amount  mentioned  in  the  provisional 
invoice.  The  defendants  would  not  be  bound  to  accept 
the  tender  of  an  invoice  of  a  cargo  in  excess  of  the 
limit  of  the  contract,  although  the  cargo  actually  on 
board  was  within  the  limit ;  Tamvaco  v.  Lucas  {b). 
The  policy  tendered  should  correspond  with  the  invoice  ; 

{a)  4  E.  4-  B.  000.  {h)  1  E.  <$■  E.  581. 
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1861.        it  will  not  suffice  that  it  covers  what  turns  out  to  be  the 
Tamvaco      actual  risk,  if  it  leave  unprotected  the  risk  apparent  at 

Lucas.  *^^  *^™®  ^^  tender.  Then,  it  is  said  that  the  freight 
must  be  deducted  in  ascertaining  the  amount  for  which 
the  policy  should  be  effected.  But,  if  the  ship  were  lost, 
the  buyer  would  lose  the  amount  of  the  contract  price, 
viz.  60s.  per  quarter ;  and  this  risk  should  be  protected. 
[^Blccckburn  J.  Surely  the  invariable  usage  in  calculating 
the  amount  to  be  paid  against  shipping  documents  is 
to  deduct  the  freight.]  If  the  cargo  were  to  arrive, 
although  it  were  so  damaged  as  to  be  worthless,  the 
freight  must  nevertheless  be  paid :  the  buyer,  therefore, 
is  at  some  risk,  against  which  he  should  be  protected. 
The  policy  here  was  not  made  with  reference  to  the 
contract  between  the  parties,  although,  in  point  of  fact, 
it  was  effected  only  on  the  5th  December,  a  few  days 
before  the  tender.  But  supposing  that  the  freight  may 
be  deducted  from  the  amount  for  which  the  policy 
should  be  effected,  as  is  contended  by  the  plaintiffs, 
still  there  remains  a  sum  of  24/.  105.  unprotected.  The 
question  is  one  of  principle :  the  amount  of  the  deficiency 
cannot  affect  the  rule. 

Then,  as  to  the  waiver :  the  defendants  were  not  aware 
of  the  objection  at  the  time  they  returned  the  shipping 
documents,  and  were  entitled  to  avail  themselves  of  it 
when  it  came  to  their  knowledge. 

As  to  the  damages :  they  should  be  calculated  at  the 
time  when  Dart  repudiated  the  contract.  [Blackburn  J. 
No.  Esposito  V.  Bowden  (a)  decides  that  a  repudiation 
of  a  contract  before  the  time  for  fulfilment  can  be  treated 
as  a  breach  only  at  the  option  of  the  other  contracting 
party.] 

(a)  4K4-B.  963. 
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CocKBUEN  C.  J.     I  am  of  opinion  that  the  rule  for        18GI. 
entering  a  verdict  for  the  defendants  must  be  discharged.      Tamvaco 
The  case  ia  presented  to  us  in  this  shape.   It  is  admitted       lucas. 
that  the  defendants  are  liable,  having  received  commission 
which  makes  them  responsible  as  del  credere  agents,  if 
the  buyers  of  this  cargo  of  wheat  were  bound  to  accept 
the  shipping  documents  tendered,   and    to  fulfil  the 
contract  by  payment.    But  it  is  said  that  there  was  a 
detect  in  one  of  the  shipping  documents,  viz.  the  policy 
of  insurance,  in  consequence  of  it  not  being  for  an 
amount  sufficient  to  afford  the  buyers  of  the  cargo  such 
an  indemnity  against  the  loss  of  the  cargo  as  they  were 
entitled  to.     The  question  is  put  as  one  of  pure  law,  on 
these  very  simple  and  short  facts.     The  terms  of  the 
contract  being  that  the  payment  should  take  place  on 
the  production  of  the  shipping  documents,  and  when*  the 
cargo  would  still  be  at  sea,  a  provisional  invoice  was  sent 
in  to  the  defendants,  or  rather  to  the  buyers  of  the  cargo, 
which  invoice,  framed  upon  the  bill  of  lading,  stated  the 
quantity  of  wheat  at  a  given  amount ;  but  the  cargo  did 
not  realize  that  amount,  for  it  turned  out  considerably 
less.     When  the  policy  of  insurance  is  produced,   it 
turns  out  to  be  of  less  amount  than  the  sum  at  which 
the  total  value  of  the  cargo  appeared  in  the  provisional 
invoice  and  the  bill  of  lading ;  and  it  is  said  that  the 
buyers  would  be  entitled  to  take  advantage  of  that  cir- 
cumstance, and  to  refuse  to  accept  the  shipping  docu- 
ments, or  to  pay  according  to  the  terms  of  the  contract ; 
inasmuch  as  the  policy  of  insurance  was  included  in 
the  shipping  documents,    on    the    delivery  of   which 
payment  was  to  be  made,  and  the  policy  of  insurance 
was  not  sufficient  to  satisfy  the  provisions  of  the  contract, 
being  of  less  amount  than  the  value  of  the  cargo  as 
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1861.       represented    in    the    provisional    invoice.      The    total 
Tamvaco      value  of  the   cargo,   as   appearing  on  the  provisional 

LucA».  invoice,  included  the  amount  of  1001/.  10*.  for  freight; 
and  it  is  said,  on  the  part  of  the  plaintiffs,  that  at  all 
events  the  insurance  was  not  to  cover  the  freight,  but 
only  the  value  of  the  cargo,  as  compounded  of  the  cost 
of  the  cargo  at  the  place  of  shipment,  the  shipping  of  it, 
and  the  commission  and  other  charges  which  would  be 
incidental  to  the  shipping  of  such  a  cargo,  and  also 
the  premiums  of  insurance;  and  that,  if  the  sum  of 
lOOl/i  105.  be  therefore  deducted,  as  it  ought  to  be, 
from  the  price  as  per  invoice,  there  would  remain  un- 
covered by  the  policy  the  comparatively  insignificant 
sum  of  24L  lOs.  The  first  question  is  whether  that  is 
a  correct  view  of  the  matter,  and  whether  the  freight 
ought  to  be  deducted,  as  not  meant  to  be  included 
in  the  policy  of  insurance  and  covered  by  it.  I  think 
that  is  the  correct  view ;  and,  when  we  are  dealing 
with  a  policy  of  insurance  as  one  of  the  shipping  docu- 
ments to  be  delivered  by  the  seller  to  the  buyer  in  order 
to  protect  the  buyer,  I  am  of  opinion  that  the  freight, 
which  the  buyer  will  not  have  to  pay  until  the  cargo  has 
arrived,  need  not  be  covered  by  the  policy  of  insurance. 
There  still  remains,  however,  when  the  freight  has 
))een  deducted,  a  sum  of  24/.  10*.  unprotected  by  the 
policy.  Mr.  Smith  has  argued  that  a  further  deduction 
should  be  made  on  the  score  of  discount.  In  that  view 
I  cannot  concur,  because  I  think  the  true  period  of  pay- 
ment is  that  fixed  by  the  terms  of  the  contract,  and  that  the 
discoimt  is  only  matter  of  subordinate  and  independent 
arrangement  between  the  parties,  whereby,  in  consider- 
ation of  a  more  speedy  payment  by  the  one  party  than 
that  which  the  contract  would  in  strictness  require,  the 
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other  party  agrees  to  tnake  an  abatement  of  a  portion  of       1861. 
the  purchase  money.     I  do  not  think,  therefore,  that      Tamvaco 
that  touches  the  difficulty  in  the  case.  Lucas 

Then  comes  the  question,  whether  the  deficiency  of 
24/.  105.  is  a  matter  which  could  fairly  be  objected  to  on 
the  delivery  of  such  a  shipping  document  as  this.     On 
thia  part  of  the  case,  as  it  is  presented  to  us,  I  think 
our  decision   ought  to  be  in  favour  of  the  plaintiJDTs. 
The  contract  provides  for  payment  by  the  buyers  on 
the   delivery  of  the  shipping  documents.     By  that  I 
understand  the  ordinary  and  usual  shipping  documents, 
as  they  are  understood  in  contracts  of  this  nature  by 
members  of  the  mercantile  community.     The  policy  of 
insurance  is   undoubtedly  one  of  these;    and,   if  the 
policy,  instead  of  being  such  as  is  contemplated  as  an 
ordinary  and  usual  shipping  document,  turns  out  sub- 
stantially a  defective  one,  and  such  as  would  not  afford 
the  buyer  a  reasonable  protection  and  indemnity  against 
risk,  which  he  is  entitled  to  under  the  terms  of  such  a 
contract,   and   the  shipping  documents  be  accordingly 
rejected,  and  the  performance  of  the  contract  resisted  on 
that  ground,  I  am  far  firom  saying  that  such  ground  would 
not  be  sufficient  to  justify  a  buyer  in  refusing  to  fulfil 
the  terms  of  the  contract  of  purchase  and  sale.     But  it 
becomes  a  very  different  question  whether  the  present 
small  and  comparatively  insignificant  deficiency  may  be 
made  a  mere  pretext  for  a  departure  from  the  contract, 
when  substantial  and  bona  fide  protection  is  afforded  to 
the  buyers  by  means  of  the  policy. 

The  defendants  submit  the  question  on  this  part  of 
the  case  for  our  consideration,  as  a  mere  question  of  law 
on  this  short  point.  The  policy,  when  produced,  turns 
out  to  be  somewhat  less  in  amount  than  what  appears 
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1861.        ®°  *^®  provisional  invoice  to  be  the  value  of  the  cargo  ; 
~  and  it  is  said  that,  on  that  mere  simple  fact,  without 

▼•  more,  as  a  matter  of  law,  the  defendants  are  entitled  to 

Lucas. 

say  that  the  buyers  were  not  bound  to  perform  their 
part  of  the  contract;  and  that  therefore  the  defend- 
ants, who  have  insured  the  performance  of  the  con- 
tract by  their  principals,  are  not  bound  either.  I 
cannot  concur  in  that  proposition  taken  as  a  matter  of 
law.  As  I  have  bcfoi*e  said,  there  may  be  facts  in  any 
particular  case  which  would  justify  a  buyer  in  refusing 
to  accept  a  policy  of  insurance  as  one  of  the  shipping 
documents,  if  the  policy  of  insurance  was  substantially 
inoperative  to  protect  the  buyer  against  the  possibility  of 
loss  or  damage  by  perils  of  the  sea ;  but  no  such  question 
was  here  submitted  as  a  matter  of  fact  for  the  consider- 
ation of  the  jury.  It  was  not  proposed  that  it  should  be 
submitted  to  the  jury,  whether,  in  the  present  instance, 
the  policy  of  insurance  was  substantially  effective  as  a 
shipping  document,  as  satisfying  that  which  the  buyers 
had  reasonably  a  right  to  expect.  The  question  is  sub- 
mitted to  us  as  a  mere  question  of  law  on  the  facts  as 
they  appear  to  us  on  evidence ;  and,  as  I  have  said,  I 
cannot  come  to  a  conclusion  that  the  defendants'  con- 
tention is  correct.  If  the  objection  could  avail  them 
anything,  it  would  only  be  on  the  ground  that  this 
was  not  a  compliance  with  the  terms  of  the  con- 
tract, reference  being  had  to  all  circumstances  of  the 
case,  and  to  how  far  this  policy  of  insurance  was, 
substantially  and  practically,  a  protection  to  the  buyer 
against  sea  risk.  The  defendants  not  having  asked  to 
have  the  question  left  to  the  jury,  we  must  take  it,  as 
against  them,  that  this  was  substantially  a  good  policy 
of  insurance,  and  one  which  would  have  satisfied  the 
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engenciea  of  this  contract,  as  being  a  shipping  document        1861. 
on  the  production  and  the  delivery  of  which  the  buyers      Tamvaco^ 
would  have  been  bound  to  pay.  Lucas. 

There  seems  to  be  another  view  of  this  case  which  is 
also  onfitvourable  to  the  defendants.  Assuming  that, 
upon  a  contract  of  this  sort,  the  shipping  documents 
must  be  substantially  sufficient,  yet,  as  this  is  a  term  in 
the  contract  introduced  for  the  benefit  of  the  buyer,  it 
certainly  is  one  that  may  be  waived  by  him.  In  the 
present  case,  it  does  not  appear  that  the  buyer  ever 
repudiated  this  contract,  or  denied  his  liability  to  be 
bound  by  its  terms,  on  the  ground  that  these  documents 
or  any  of  them  were  insufficient.  Long  before  the  shipping 
documents  arrived  in  this  country  the  buyer  repudiated 
his  liability,  on  the  ground  that  the  defendants  had  ex- 
ceeded their  authority  as  agents.  And,  again,  when 
the  shipping  documents  arrived,  and  it  was  sought  to 
make  the  buyers  fulfil  the  terms  of  the  contract,  the 
defendants  never  for  a  moment  set  up  the  insufficiency  of 
these  shipping  documents ;  but  they  sought  to  force  the 
contract  on  the  buyers  for  whom  they  had  acted,  as  one 
which  the  buyers  were  bound  to  complete.  Now,  as  has 
been  pointed  out  by  more  than  one  of  my  learned 
brothers  in  the  course  of  the  argument,  if,  at  the  time 
these  shipping  documents  were  originally  tendered,  there 
had  been  any  objection  taken  on  the  score  of  the 
insufficiency  of  this  policy,  there  would  have  been  no 
difficulty  (for  this  was  long  before  the  arrival  of  the 
cargo)  in  making  good  the  defect  by  means  of  supple- 
mentary insurance.  I  think,  therefore,  there  has  been 
a  waiver  on  the  part  of  the  buyers,  the  principals  in  the 
contract,  and  also  a  waiver  on  the  part  of  the  defendants, 
who,  as  agents,  were  liable  on  this  del  credere  contract. 

VOL.    I.  P  £.    B.    &   s. 
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1861.  There  was  an  absolute  and  entire  waiver  of  any  objec- 
Tamvaco  ^^^  which  might  by  possibility  have  been  taken  to  the 
Lucas  insufficiency  of  the  policy.  On  every  ground,  therefore, 
and  in  every  point  of  view  in  which  I  can  look  at  the  case, 
I  cannot  but  think  that  the  defendants  have  failed  to 
make  out,  on  this  technical  objection,  any  ground  why 
the  verdict  should  be  disturbed. 

Cbompton  J.  I  am  of  the  same  opinion.  The  point 
comes  before  us  on  a  rule  to  enter  a  verdict  for  the 
defendants  on  an  objection  taken  at  the  trial ;  and  I  under- 
stand that  objection  to  be,  that  the  plaintiffs  undertook 
to  insure  the  defendants  as  to  their  interest  with  refer- 
ence to  the  contract  price,  and  with  reference  to  the 
apparent  interest  of  the  buyer  under  the  contract.  I 
do  not  think  that,  in  point  of  law,  that  is  so.  There 
was  some  evidence  in  the  case  that  the  policy  was  one 
which  would  be  sufficient  as  a  policy  on  the  shipment ; 
and  probably  the  jury  would  have  found  in  the  affirma- 
tive, if  that  point  had  been  left  to  them.  Therefore,  I 
think  the  defendants  must  be  confined  strictly  to  the  ob- 
jection which  is  made  the  ground  of  their  rule,  and  which 
really  comes  to  this :  "You  undertook  to  insure  my  interest 
in  the  cargo  with  reference  to  this  contract  price ;  that  is, 
to  insure  my  interest  to  the  extent  of  50*.  per  quarter.'* 
Now,  the  validity  of  that  objection  depends  on  the  nature 
of  the  contract.  This  is  not  a  contract,  as  I  understand 
it,  for  the  seller  to  ship  free  on  board  a  particular  ship 
to  be  found  by  the  vendee ;  but  it  is  one  of  the  usual 
contracts  to  sell  a  cargo  which  is  to  come  by  a  ship 
sailing  at  a  particular  time,  and  is  covered  by  the  usual 
policy  that  would  be  taken  in  such  a  case.  I  do  not 
think  the  construction  of  the   contract  is  that  these 
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purties  engaged  to  ship  the  cargo :  if  it  had  been  to  be        igei. 
shipped  by  these  particolar  parties  other  questions  might      tamvaco 
viae ;  and^  aa  Mr.  Honyman  put  it,  it  might  be  an  ingre-       lucas 
dient,  if  the  contract  had  been  so  worded^  that  they 
ahonld  ship  and  insure  in  accordance  with  their  know- 
ledge that  the  Talue  to  the  buyer  was  this  precise  amount. 
I  doubt  very  much  whether  that  would  be  so ;  but,  in 
the  present  case,  I  am  of  opinion  that  the  plaintiffs  were 
at  liberty  to  buy  a  cargo  in  the  market  of  any  wheat 
corresponding  with  that  mentioned  in  the  contract, 
which  should  be  shipped  firom  the  Ist  of  October  to  the 
15ih  of  November^  not  in  any  particular  ship,  but  in  any 
■hip  answering  the  description  "  A  \  English  or  a  first 
dasa  foreign  yessel,  not  Chreek  or  Turk,''    Therefore  I 
think  it  is  dear  that  the  present  case  is  one  of  those  in 
which  a  person  is  bargaining  for  a  cargo  which  shall 
answer  the  description  on  its  shipment,  or  which  shall 
answer  the  description  on  the  seller  ordering  it  to  be 
shipped  in  a  particular  manner,  or  by  buying  a  ship- 
ment which  is  already  at  sea.     That  being  the  contract, 
we  must  see  how  this  supposed  obligation  to  insure  to 
the  extent  of  the  interest  of  the  parties  on  that  contract, 
that  is,  to  the  amount  of  the  contract  price,  including 
the  fireight,  can  arise.     Now,  I  think  it  very  true  that 
this  contract  is  for  a  shipment  which  shall  be  insured, 
because  the  price  is  to  be  50*.  "  including  freight  and 
insurance ;"  it  must,  therefore,  be  a  cargo  by  a  ship  which 
is  bringing  goods  on  freight,  and  there  must  be  a  bill 
of  lading,  there  must  be  the  charter  party^  and  there 
must  be  a  policy  of  insurance;  and  the  question  is, 
what  is  the  meaning  of  that  word  *'  insurance,'*  coupled 
with  the  phrase  "  cash  in  London  in  exchange  for  ship- 
ping documents  "?     I  do  not  think  that,  on  this  con- 

y  2 


202  EASTER  TERM. 

1S61.        tracts  the  seller  himself  was  bound  to  insure.     I  think  i; 

Ta  m vaco      it  is  one  of  those  contracts  in  which  the  insurance  "  runs/'  s 

LuoAs.       ^  it  has  been  expressed^  as  the  bill  of  ladings  and  the  ! 

charter  party  runs^  with  the  interest  in  the  cargo,  as  one 
of  the  three  shipping  documents ;  and  I  think  that,  if  the  j 

original  shipper  had  insured,  which  he  ought  to  have  done,  j 

or,  if  the  person  who  knew  of  the  shipments  had  insured  ] 

in  LondoHy  in  either  of  those  cases  the  policy  so  eflFected 
would  be  the  one  to  which  such  a  contract  as  this  would  ^ 

refer.     I  think  that  appears  unanswerably  to  be  the  i 

true  view,  when  we*  consider  that  these  documents  go 
along  with  the  property,  into  whosoever  hands  it  may 
come.  The  object  is  to  have  these  kinds  of  cargoes 
saleable  in  the  market;  and  that,  although  the  cargo 
has  not  arrived,  the  owner  may  realize  his  money,  and 
the  cargo  be  sold  over  and  over  again  before  it  comes 
to  this  country.  It  seems  to  me  a  monstrous  thing  to 
say,  with  reference  to  every  contract  of  sale  of  this  de- 
scription, that  there  must  be  a  policy  to  cover  the  full 
price.  The  phrase  "shipping  documents,^'  I  think, 
shews  that  the  policy  connected  with  the  shipping  and 
effected  at  that  time  would  be  the  document  meant.  I 
do  not  mean  to  say  that  if,  by  any  accident,  there  were 
no  insurance  when  the  cargo  was  shipped,  the  contract 
might  not  be  answered  by  making  a  policy  in  London  ; 
but  I  think  the  contract  contemplates  a  policy  made 
with  reference  to  the  shipment.  I  quite  agree  with 
what  my  Lord  has  said,  that  the  policy  must  be  a  bona 
fide  policy.  I  take  it  that,  if  there  was  an  illusory 
insurance,  that  would  not  do ;  because  the  contract  is 
for  a  price  covering  freight  and  insurance.  It  appears 
to  me,  as  I  said  before,  to  contemplate,  not  only  that  the 
cargo  shall  come  on  freight,  but  that  it  shall  come  in 
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one  of  the  particular  class  of  ships  named,  and  be  insured ;  1861. 
and  therefore  if  there  was  an  illusory  insurance  I  think  tamvaco 
the  buyer  might  say,  "  You  have  not  sent  it  insiu-ed."  lJcas. 
I  think,  therefore,  the  terms  of  the  contract  relate  to 
the  policy  on  the  shipment ;  that  the  insurance  must 
cover  the  value  of  the  goods,  and  the  cost  of  the  insu- 
rance, as  at  the  port  of  loading ;  but  that  it  need  not 
include  the  freight  or  profit  at  the  port  of  discharge. 
The  buyer  buys  what  the  seller  sells,  and  puts  himself, 
in  effect,  in  his  shoes.  I  think  the  first  man,  if  he  buys 
from  the  original  shipper,  puts  himself  in  his  shoes,  as 
it  were,  and  takes  the  policy  from  him— supposing  the 
policy  is  a  right  policy  with  regard  to  the  first  shipper, — 
and  whether  it  be  or  not  is  not  determined  by  the  value 
which  the  buyer  thinks  the  goods  will  bear  when  they 
oome  to  England.  That  being  so,  the  only  question 
is  one  of  fact.  Is  this  a  document  fairlv  to  be  taken 
as  a  shipping  document,  accompanying  the  rest  of  the 
papers,  and  a  fair  bona  fide  policy?  No  point  was 
made  as  to  that  at  the  triaL  There  was  some  evidence 
on  which  the  jury  might  have  so  found ;  but,  no  point 

m 

having  been  made  of  it,  I  think  we  should  be  doing 
wrong  if  we  were  to  send  the  case  down  for  a  new  trial 
on  account  of  any  doubt  of  that  kind,  the  objection  at 
the  trial  being  merely  that  the  plaintiffs  ought  to  have 
calculated  the  amount  of  insurance  so  as  to  cover  the 
cost  of  50«.  I  think  that  justice  was  done  in  this  case, 
and  that  the  point  of  law  on  which  the  defendants  insist 
is  against  them.    The  rule  must  therefore  be  discharged. 

Hill  J.  I  am  of  the  same  opinion.  There  is  but 
one  narrow  question  before  the  Court ;  and  that  is.  Whe- 
ther the  policy  of  insurance  tendered  was   a  shipping 
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1861,       document  sufficient  to  satisfy  the  requirements  of  this 
Tamvaco      contract.    The  rule  was  obtained  on  the  ground  that  the 

Lucas  amount  of  the  insurance  in  the  policy  was  not  sufficient : 
so  that  we  are  asked  to  conclude^  as  a  matter  of  law^  on 
the  simple  objection  of  insufficiency,  that  the  policy  was 
not  a  shipping  document  within  the  meaning  of  this 
contract,  so  as  to  satisfy  it  Now^  what  are  the  facts  as 
regards  the  amount  of  the  policy  ?  The  amount  was  less 
than  the  contract  price  which  the  buyer  of  the  com  had 
contracted  to  pay ;  but  there  was  evidence  at  the  trial 
from  which  the  jury  might  well  have  found,  that  the 
amount  for  which  the  policy  of  insurance  had  been 
effected  was  sufficient  to  cover  the  cost  at  the  port  of 
loading,  and  the  cost  of  premiums,  and  of  effecting  the 
insurance  :  and,  taking  that  to  be  the  case,  the  question 
arises  whether,  in  this  case,  in  order  to  satisfy  the  contract, 
the  vendors  were  bound  to  tender  a  policy  of  insurance, 
effected  for  such  an  amount  as  would  be  a  complete 
indemnity  to  the  buyer  of  the  com  in  case  of  any  loss 
on  the  cargo ;  or  whether,  in  point  of  fact,  the  policy, 
bemg  for  such  an  amount  as  an  ordinary  shipper  would 
have  effected  for  protecting  his  interest  in  the  port  of 
dispatch,  would  not  suffice.  What  was  the  duty  devolving 
on  the  seller  of  the  com  under  this  contract  ?  Was  he 
bound  to  be  himself  the  shipper  of  the  com,  and  to  effect 
a  policy  in  the  amount  contended  for  by  the  defendants  ? 
It  is  conceded  by  the  counsel  for  the  defendants  that 
the  vendor  of  the  com  was  not  bound,  under  this 
contract,  to  become  the  shipper  of  the  com.  It  was  open 
to  him  to  fulfil  his  contract,  either  by  shipping  com 
himself,  so  as  to  satisfy  the  requirements  of  the  contract, 
or  to  go  into  the  market  and  buy  from  any  merchant  a 
cargo  shipped  in  such  a  vessel,  at  such  time,  and  in  such 
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maimer,  as  would  satifify  the  requirements  of  the  contract.        1861. 

Supposing  that  he  had  taken  the  latter  course,  and  had      tamvaco 

got  the  usual  shipping  documents  delivered  to  him ;  the        luoas. 

bill  of  lading,  and  the  policy  of  insurance  effected  at  the 

time  the  cargo  was  shipped,  were  those  which  would 

have  been  sufficient  shipping  documents  for  the  vendor 

under  a  contract  precisely  similar  to  this,  if  pm'chased 

by  the  vendor  in  the  market :  and  would  they  cease  to 

be  shipping  documents  in  his  hands,  so  that  he  would 

not  be  able  to  hand  them  over  to  his  vendee,  in  order  to 

satisfy  the  terms  of  a  precisely  similar  contract  ?    I  think 

not.     If  there  was  any  special  custom,  or  any  peculiar 

course  of  dealing,  in  this  trade,  rendering  it  necessary, 

in  such  a  case,  for  the  vendor  to  effect  a  policy  for  an 

amount  sufficient  to  be  a  complete  indemnity  in  the 

sense  contended  for  by  the  vendee  of  the  com,  evidence 

should  have  been  given  by  the  defendants  to  that  effect, 

in  order  that  the  opinion  of  the  jury  might  be  taken  : 

but  no  such  evidence  was  given ;  and,  in  my  opinion,  there 

is  no  rule  of  law  compelling  us  to  put  such  a  construction 

as  is  contended  for  by  the  defendants  on  the  words 

"  shipping  documents "  in  the  contract     For  these 

reasons  I  think  that  this  rule  should  be  discharged. 

Blackburn  J.  I  am  of  the  same  opinion.  The 
question  turns  on  the  construction  of  this  contract, 
which,  as  I  read  it,  is  a  contract  to  supply  a  cargo  afloat 
of  a  particular  description,  and  to  furnish  the  shipping 
documents  in  exchange  for  the  price.  The  cargo  itself 
is  not  shipped  when  the  contract  is  made,  nor  is  it  known 
what  will  be  the  name  of  the  ship ;  it  is  merely  a  con- 
tract to  supply  such  a  cargo  as  described ;  and  I  perfectly 
agree  with  the  defendants  that  they  would  not  be  bound 
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1861.  to  pay  the  stipulated  price,  unless  proper  shipping  docu- 
Tamvaco      ments  were  given  to  them ;  by  'which  I  mean,  not  only 

LucAB.  *  proper  bill  of  lading  and  the  proper  charter  party 
applicable  to  such  a  cargo  as  that  which  is  described 
in  the  contract,  but  also  a  poUcy  of  insurance  for  the 
proper  amount.  The  nimiber  of  quarters  of  grain  that 
were  to  constitute  the  cargo  are  stipulated  for  in  the 
contract ;  and  the  time  and  manner  in  which  it  is  to  be 
BuppUed  are  fixed  by  the  contract.  On  these  points 
there  is  no  doubt  whatever;  but  the  amount  of  the 
policy  which  the  parties  contemplated  at  this  time  is  not, 
in  express  terms,  mentioned  in  the  contract  at  all.  The 
objection  taken  at  the  trial  was,  that,  by  fixing  the 
price  at  which  the  vendors,  the  plaintiffs,  were  to  supply 
this  cargo  afioat,  they  also  fixed  the  amount  to  cover 
which  the  policy  ought  to  be  made  out :  and,  if  that 
were  so,  the  defendants  would  be  right  in  saying  that 
the  policy  tendered  was  not  sufficient.  But  I  agree 
with  the  rest  of  the  Court  in  thinking  that  that  is  not 
the  true  construction  of  the  contract.  If  this  had  been 
the  case  of  a  contract  for  selling  afloat  a  cargo  already 
shipped  in  a  specific  ship  (which  was  originally  the  more 
common  way  in  which  these  transactions  were  carried 
on),  and  the  plaintifis  had,  as  is  usual  in  the  market, 
sold  the  same  cargo  from  one  to  another,  the  contract 
only  varying  in  price,  each  vendor  in  succession  stipu- 
lating to  fiimish  the  shipping  documents,  I  take  it  to  be 
quite  plain,  for  the  reasons  which  my  brother  Crompton 
has  given,  that  the  amount  of  the  poUcy,  which  was 
originally  the  proper  shipping  document  of  such  a  cargo, 
could  not  vary  from  time  to  time,  according  to  the  dif- 
ferent prices  which  were  inserted  in  the  difierent  con- 
tracts by  the  different  persons  who  were  passing  it  from 
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one  to  the  other.     To  say  that  the  policy  must  so        I86I. 
Taiy,  would  be  to  make  its  amount  dependent  on  the      Tamtaco 
market  and  the  Com  Exchange  of  this  country,  and        lucas. 
cause  that  amount  to  fluctuate  with  the  fluctuations  of 
the  com  market;   which  would  certainly  be  very  iu- 
oonvenient     This,  then,  being  a  contract  to  supply  a 
cai^  afloat,  the  documents  which  were  Airnished  would 
be  such  as  would  fairly  belong  to  such  a  cargo  when 
afloat ;  and  the  amount  of  the  policy,  as  I  said  before, 
most  depend,  not  upon  the  contract  price  in  this  country 
for  which  the  contractor  is  to  furnish  such  a  cargo,  but 
on  the  nature  and  kind  of  the  cargo  itself.    The  amount 
of  the  policy  must  be  such  as  would  fairly  and  truly 
cover  and  protect  that  cargo  so  described.     My  brother 
HiU^  whose  reasons  I  will  not  repeat,  has  pointed  out 
that,  at  the  trial,  there  was  evidence  enough  on  which 
the  jury  might  have  found  that  this  policy  was  quite 
sufficient  to  cover  the  cost  of  the  cargo  at  the  port  of 
loading,  and  of  the  insurance ;  and  the  point  taken  at 
the  trial  not  being  a  question  of  fact,  but  merely  a 
question  of  law,  viz. — whether  the  construction  of  the 
contract    compelled   the   plaintiffs    to   make  a   policy 
covering    the   larger    sum,  —  the    defendants   are    not 
entitled  to  have  the  rule  made  absolute  on  any  doubtful 
point  not  left  to  the  jury,  and  on  which  they  were 
not  asked  to  decide.     I  need  hardly  say  that  I  quite 
agree  with  what  has  fallen  from  the  other  members  of 
the   Court,    that  the   policy  was  not  to  include   the 
freight,  which  never  was  at  the  risk  of  the  defend- 
ants ;  for,  if  the  ship  had  gone  down,  they  would  not 
have  been  called  ux)on  to  pay  the  freight,  and  therefore 
to  say  that  they  were  entitled  to  a  policy  which,  in  the 
event  of  the  ship  going  down,  would  enable  them  to 


208 


EASTER  TERM. 


1861. 


Tamyaco 

▼. 

Lucas. 


recover  the  value  of  the  freight^  which  they  had  not 
paid^  would  be^  in  mj  opinion,  an  argument  ad  absurdum, 
and  a  contradiction  of  all  the  cases  from  Baillie  v.  Mou- 
digliani(a)  downwards. 

Rule  discharged  {b). 

(a)  1  Park  on  Insurance^  8th  ed.  p.  116. 
(h)  Reported  by  J,  C,  MatheWy  Esq. 


Mondayy 
MayQxh. 


9  G.  4.  c.  69. 
Indictment. 
Conviction  by 
justices  of  the 
p$ace. 


CuRETON  against  The  Queen  (in  error). 


1.  An  indictment,  under  stat  9  0. 4.  c,  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  couTicted  before  &c.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  18th  December  1854,  by  night,  after  tne  expira- 
tion of  the  first  hour  after  sunset,  and  before  the  beginning  of  the  first 
hour  before  sunrise,  did  by  night  then  and  there  unlawfully  enter  a  cer- 
tain close  &c.  with  a  gun,  for  the  purpose  of  then  and  there  taking  and 
destroying  game,  contrary  to  the  statute  &c.,  and  was  adjudged  for  the 
and  offence,  the  same  beine  his  first  offence,  &c  That  the  defendant 
afterwards,  to  wit  &c.,  was  duly  conyicted  before  &c.,  two  justices  of  the 
peace  &c.,  for  that  he,  in  the  ni^t  of  24th  November  1858,  by  night, 
unlawftdly  did  enter  and  be  in  ana  upon  certain  enclosed  land  &c.,  with 
certain  instruments,  for  the  purpose  of  killing,  taking  and  destroying 
game  thereon,  this  being  his  second  offence,  contrary  to  the  form  &c., 
and  was  a(^'ud^red  for  his  su.d  offence  &c.  That  the  defendant,  after  he 
had  been  so  twice  convicted  as  aforesaid,  to  wit  25th  November  1860,  by 
night,  did  imlawfuUy  enter  and  be  in  and  upon  certain  enclosed  land  for 
the  purpose,  by  night,  as  aforesaid,  of  therein  taking  and  destroying 
game,  and  was  then  and  there  by  night  unlawfully  in  the  said  land,  with 
a  certain  gun  and  other  instruments,  for  the  purpose,  by  night  as  afore- 
said, of  therein  taking  and  destrojring  game,  against  the  form  of  the 
statute  &c. :  Held,  that  this  indictment  was  good,  seeing  that  it  did 
not  profess  to  set  out  the  prior  convictions  "in  hsec  verba," 

2.  Quaret  whether  it  was  not  good  at  all  events  ? 

3.  A  conviction,  under  stat  9  G.  4.  c.  69.,  alleging  that  the  defendant 
by  night,  after  the  expiration  of  the  first  hour  after  sunset,  and  before 
the  beginning  of  the  first  hoiu:  before  sunrise,  did  by  night  then  and 
there  imlawfully  enter  a  certain  close  &c.,  with  a  gun,  for  me  purpose  of 
then  and  there  tskking  and  destroying  game,  contrary  to  the  statute  &c., 
is  good. 

4.  Quare,  per  Cockbum  C.  J.  and  Hill  J.,  as  to  the  decision  in  Fletcher 
V.  Calthrop,  6  Q.  B.  880. 


T17R1T  of  error  to  reverse  a  judgment  of  the  Court 
of  Quarter  Sessions  of  Staffordshire,  holden  31st 
December,  1860.     The  indictment  was  as  follows : — 
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Stqfmtbhire,  to  wit.]     The  jurors  for  our  Lady  the        isei. 
Qoeen  upon  their  oath  present  that  George  Curetan,  on      curbtoh 
the  26th  of  December  a.d.  1854^  at  Wolverhampton,  in  the    j,^^  Qu«wi 
county  of  Stafford,  was  duly  convicted  before  Henry  Hill, 
WiUutm  Tarratt,  and  Richard  Fowler  Butler,  Esquires, 
three  of  Her  said  Mqesty's  Justices  of  the  Peace  for  the 
said  county  of  Stafford,  for  that  he  the   sdd   George 
Curcton,  within  the  space  of  six  calendar  months  then 
last  past,  to  wit,  in  the  night  of  the  I8th  December,  in  the 
year  aforesaid,  by  night,  after  the  expiration  of  the  first 
hour  after  sunset,  and  before  the  beginning  of  the  first 
hour  before  sunrise,  that  is  to  say,  about  the  hour  of 
five  o'clock  of  the  night  of  the  day  and  year  last  afore- 
said^ did  by  night  then  and  there  unlawfully  enter  a 
certain  dose  of  land  situate  in  the  parish  of  Tettenhall, 
in  the  said  county  of  Stafford,  in  the  occupation  of  the 
Lord  Wrottesly,  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game,  contrary  to  an  Act 
passed  in  the  ninth  year  of  the  reign  of  His  Majesty 
King  George  the  Fourth,  intituled  ''An  Act  for  the  more 
effectual  prevention  of  persons  going  armed  by  night  for 
the  destruction  of  game ;"  and  the  said  George  Cureton 
was  thereupon  then  and  there  adjudged  for  his  said 
offence,  the  same  being  his  first  offence,  to  be  imprisoned 
in  the  House  of  Correction  at  Stafford,  in  and  for  the 
said  county  of  Stafford,  and  there  kept  to  hard  labour 
for  the  period  of  three  calendar  months,   and  at  the 
expiration  of  such  period  to  find  sureties  by  recognizance, 
himself  in  the  sum  of  10/.,  and  two  sureties  in  the  sum 
of  5/.  each,  or  one  surety  in  the  sum  of  10/.,  conditioned 
that  he  the  said  George  Cureton  should  not  so  offend 
again  for  the  space  of  one  year  then  next  following,  and 
in  case  he  should  not  find  such  sureties  or  surety  as 
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1861.        aforesaid  that  he  should  be  further  imprisoned  and  kept 
CuRETON      *®  ^^^  labour  for  the  space  of  six  calendar  months, 
The  Queen     ^^"^^^^  ^^^h  sureties  or  surety  should  be  sooner  found. 

And  the  jurors  &c.  further  present  that  the  said 
George  Cureton  afterwards,  to  wit  on  the  27th  of 
November,  a.d.  1858,  at  the  parish  of  Shiffnal,  in  the 
county  of  Salop,  was  duly  convicted  before  St,  John 
Chiverton  Charlton,  Esq.,  and  the  Rev.  George  Whit- 
more,  clerk,  two  of  Her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county  of  Salop,  for  that  he, 
the  said  George  Cureton,  within  six  calendar  months 
next  before  the  making  of  the  information  on  which 
the  said  conviction  on  the  27th  of  November,  1858, 
was  founded,  to  wit  on  the  24th  of  November  in  the 
year  aforesaid,  in  the  night  of  the  same  day,  at  the 
parish  of  Shiffnal,  in  the  said  county  of  Salop,  by  night 
unlawfiilly  did  enter  and  be  in  and  upon  certain  enclosed 
land  in  the  said  parish  of  Shiffnal,  in  the  occupation  of 
William  Henry  Slaineg,  Esq.,  with  certain  instruments 
for  the  purpose  of  killing,  taking,  and  destroying  game 
thereon,  this  being  his  second  offence,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and 
the  said  George  Cureton  was  thereupon  then  and  there 
adjudged  for  his  said  offence  to  be  imprisoned  in  the 
House  of  Correction  at  Shrewsbury,  in  the  said  county 
of  Salop,  and  there  kept  to  hard  labour  for  the  period  of 
six  calendar  months,  and  at  the  expiration  of  such  period 
to  find  sureties  by  recognizance,  himself  in  the  sum  of 
20L,  and  two  sureties  in  the  sum  of  10/.  each,  or  one 
surety  in  the  sum  of  20/.,  conditioned  that  he  the  said 
George  Cureton  should  not  so  offend  again  for  the  space 
of  two  years  then  next  following ;  and  it  was  further 
adjudged  that  he  the  said  George  Cureton,  in  case  he 
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shoold  not  find  such  sureties  as  aforesaid,  sliould  be        1861. 


fbrtber  imprisoned,  and  kept  to  hard  labour  for  the  cuRBToa 
■pace  of  oiie  year,  unless  anch  sureties  should  be  sooner  ^bt  Qobih. 
fbnnd. 

And  the  jnron  &x.  do  further  present  that  he  the 
said  George  Cureton  afterwards,  aud  after  he  had 
been  bo  twice  convicted  as  aforesaid,  and  within  twelve 
calendar  monthB  now  last  past,  to  wit  on  the  25th 
of  Noeember,  A.D.  1860,  by  night,  to  wit,  about  the 
lumr  of  two  o'clock  in  the  night  of  the  same  day,  did 
nslavrfiilly  enter  and  be  in  and  upon  certain  enclosed 
land  in  the  parish  of  Codiall,  in  the  county  of  Stafford, 
in  the  occupation  of  WilUam  Fleming  Fryer,  for  the 
purpose  by  night  as  aforesaid  of  therein  taking  and 
destroying  game,  and  was  then  and  there  by  night 
unlawfully  in  the  said  land,  with  a  certain  gun  and 
other  instruments,  for  the  purpose  by  night  as  afore- 
said of  therein  taking  and  destroying  game,  against 
the  form  of  the  statute  in  such  case  made  and  prorided, 
and  against  the  peace,  &c 

On  this  indictment  the  defendant  was  connoted 
and  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  in  the  House  of  Correction  for  nine  calendar 
montlis.  The  grounds  of  error  assigned  were: — 
I.  That  the  conviction  in  the  indictment  mentioned 
of  George  Cureton,  before  St.  John  Chiverton  Charlton, 
Esq.,  and  the  Eev.  George  Whitmore,  clerk,  was 
bad  and  insufficient  in  law,  and  shewed  no  juris- 
diction in  them  to  convict  and  adjudicate  upon  him  as 
therein  mentioned.  3.  That  the  conviction  in  the 
indictment  mentioned  of  George  Cureton,  before  Henry 
ma,  William  TarraU,  and  Richard  Fowler  Butler, 
Esqrs.,  was  bad  and  insufhcicnt  in  law.     3.  That  it  did 
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.  1861.  not  appear  by  the  record  and  indictment  that  George 
CuBBTON  Cureion  had  been  twice  duly  convicted  before  two 
The  Queen,  j^^s^ces  of  the  peace  of  so  offending^  as  he  was  in  the 
indictment  charged  with  offending  a  third  time.  4. 
That  the  indictment  and  the  matter  therein  contained 
were  not  sufficient  in  law  to  warrant  the  judgment 
against  George  Cureton  then  given,  or  to  convict  him  of 
the  misdemeanor  aforesaid.  5.  That  by  the  record  it 
appeared  that  judgment  upon  the  indictment  was  given 
against  George  Cureton  in  form  aforesaid,  whereas  judg- 
ment by  the  law  of  this  realm  of  England  ought  to 
have  been  given  for  him  &c. 

H,  Matthews,  for  the  plaintiff  in  error.  The  question 
in  this  case  depends  on  the  9  G.  4.  c.  69.,  "  For  the 
more  effectual  prevention  of  persons  going  armed  by 
night  for  the  destruction  of  game.*'  The  1st  section 
enacts,  "  If  any  person  shall,"  "  by  night,  unlawfully 
take  or  destroy  any  game  or  rabbits  in  any  land,  whe- 
ther open  or  inclosed,  or  shall  by  night  unlawfully 
enter  or  be  in  any  land,  whether  open  or  inclosed, 
with  any  gun,  net,  engine,  or  other  instrument,  for  the 
purpose  of  taking  or  destroying  game,  such  offender 
shall,  upon  conviction  thereof  before  two  justices  of  the 
peace,  be  committed  for  the  first  offence  to  the  common 
gaol  or  house  of  correction  for  any  period  not  exceeding 
three  calendar  months,  there  to  be  kept  to  hard  labour, 
and  at  the  expiration  of  such  period  shall  find  sureties  by 
recognizance,'*  "  himself  in  10/.,  and  two  sureties  in  5/. 
each,  or  one  surety  in  10/.,  for  his  not  so  offending 
again  for  the  space  of  one  year  next  following ;  and  in 

• 

case  of  not  finding  such  sureties,  shall  be  further  im- 
prisoned and  kept  to  hard  labour  for  the  space  of  six 
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calendar  months^  unless  such  sureties  are  sooner  found ;        1861. 

and  in  case  such  person  shall  so  offend  a  second  timCj      Curetoh 

and  shall  be  thereof  convicted  before  two  justices  of  the    1)^  q    ^ 

peace,  he  shaU  be  committed  to  the  common  gaol  or 

house  of  correction  for  any  period  not  exceeding  six 

calendar  months,  there  to  be  kept  to  hard  labour,  and 

at  the  expiration  of  such  period  shall  find  sureties  by 

recognizance/'  "  himself  in  20/.,  and  two  sureties  in  10/. 

each,  or  one  surety  in  20/.,  for  his  not  so  offending 

again  for  the  space  of  two  years  next  following ;   and 

in  case  of  not  finding  such  sureties,  sliall  be  further 

imprisoned  and  kept  to  hard  labour  for  the  space  of 

one  year,  unless  such  sureties  are  sooner  foimd;  and 

in  case  such  person  shall  so  offend  a  third  time,  he 

shall  be  guilty  of  a  misdemeanor,  and  being  convicted 

thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 

to  be  transported  beyond  seas  for  seven  years,  or  to  be 

imprisoned  and  kept  to  hard  labour  in  the  common 

gaol  or  house  of  correction  for  any  term  not  exceeding 

two  years."    In  order  to  render  an  indictment  for  a 

misdemeanor  under  this  statute  good,  it  must  shew  two 

previous  valid  convictions  of  the  defendant  by  justices 

of  the  peace.    Now  both  the  previous  convictions  set 

out  in  this  indictment  are  bad. 

First,  the  second  conviction  is  not  shewn  to  have 
been  a  valid  one.  It  is  an  universal  rule  that  nothing 
is  to  be  intended  in  support  of  jurisdiction  in  in- 
ferior tribunals.  As,  therefore,  under  this  statute,  jus- 
tices of  the  peace  have  no  jurisdiction  to  convict  and 
sentence  for  a  second  offence,  unless  it  is  established 
before  them  that  the  defendant  has  previously  been 
convicted  under  the  Act,  the  first  conviction  should  be 
set  out  in  the  second.     For  all  that  appears  here  the 
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1861.  former  oflfence  may  not  Lave  been  an  oflfenee  under  tliis 
CuRjETON  statute.  The  uniform  course  of  pleading  supports  this 
The  Queen.  ^®^ '  *^^  ^^  ^®  ^^  confirmed  by  the  5th  section  of  the 
statute,  which  gives  the  following  form  of  conviction : — 
'*  Be  it  remembered  that  on,  &c.,  in  the  county  of,  &c., 
A.  O,  is  convicted  before  us,  &c.,  for  that  he  the  said 
A.  O.  did"  [specify  the  offence,  and  the  time  and  place 
when  and  where  the  crime  was  committed,  as  the  case 
may  be,  and  on  a  second  conviction  state  the  first  con- 
viction,] "and  we  the  said  justices  adjudge  the  said 
A.  O,  for  his  said  offence,'^  &c.  In  Regina  v.  Reynolds  (a), 
Wightman  J.  says,  "It  may  indeed,  be  argued,  that 
the  expression  '  not  to  offend  again,'  may  mean  not  to 
offend  again  under  this  Act ;  but  even  if  that  were  the 
true  construction,  it  would  be  met  by  another  diflSculty, 
— namely,  that  several  offences  are  created  by  the  Act, 
and  the  recognizances  ought  to  be  confined  to  this 
particular  offence.  Therefore  the  conviction  being  in 
this  form,  it  is  bad ;  and,  I  think  that  prima- facie,  I 
must  assume  that  the  commitment  correctly  recites  the 
conviction."  In  Rex  v.  Allen  [b)  a  conviction  upon 
an  indictment  for  a  second  offence  against  42  G.  3. 
c.  107.  *.  2.,  by  killing  deer,  was  held  wrong,  for  the 
following  reasons: — 1.  That  it  was  not  stated  in  the 
indictment  that  the  defendant  was  duly  convicted.  2. 
That  he  was  not  duly  convicted,  as  the  conviction  was 
in  the  wrong  county.  3.  That  the  conviction  was  of 
four  persons,  whereas  the  indictment  stated  it  as  a  con- 
viction of  the  defendant  only.  [^Hill  J.  There  was  a 
variance.  Blackburn  J.  And  the  convicting  justices 
were  not  of  the  proper  county.]     In  Foley  on  Convictions , 

(a)  13  L,  J,  M.  a  65.  (b)  Russ.  #  By.  Or.  Cos.  513. 
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p.  216  (4th  ed.),  ipraiking  of  cases  where  a  ocNiTictioii  is        is61. 
had  tar  esoBm,  it  is  said,  "  In  awarding  the  ponishmeiit,      cv^rtos 
wliedier  peconiaij  or  corporeal,  the  magistrate  should    j^  Orns 
be  caonefbl  not  to  exceed  the  anthoritT  giren  him  br 
the  atatntTj  fiir  a  ooiiTictioii,  if  bad  in  part,  is  whoUj 
had,  and  in  this  respect  dilTers  firom  an  order"    And 
at  p.  217,    "  Where  a  commitment  nnder  The  Master 
and  Semmta  Act  (4  G»  4.  c.  34.)  required  the  keeper 
to  iGoeive  the  defendant  into  custody,  there  to  remain 
and  ie  anreeied,  and  held  to  hard  labour  for  one  month, 
the  Court  hdd  it  to  be  bad  as  authorizing  a  punishment 
not  warranted  bjr  the  statute,  which  imposes  only  im- 
prisonment with  hard  labour-   ^ood  t.  Fenwick,  10  Af. 
{r  ¥F,  195.   It  was  said  argwtndo  that  correction  was  to  be 
nnderstood  of  a  correction  by  whipping,  and  Lord  Abinger^ 
C.  B.,  said,  '  It  is  dear  the  being  '^  corrected''  means 
aomething  beyond  the  hard  labour,  whether  by  whipping 
or  otherwise,  and  so  is  out  of  the  statute/  "  [  Crompton  J. 
Suppose  this  conviction  had  been  brought  up  by  certio- 
rari, we  might  have  amended  it,  under  stat.  12  &  13 
Viet,  c.  45.  s.  7.,  if  it  had  been  shewn  to  us  that  the 
justices  had  in  &ct  jurisdiction.]    It  is  only  "  informal*' 
matter  which  can  be  amended  under  that  Act 

Secondly,  the  oflfenoe  created  by  the  statute  consists 
in  entering,  &c.,  land  '^  armed  with  any  gun,  net,  engine 
or  other  instrument"  for  the  purpose,  &c. ;  whereas  the 
aecond  oonyiction  only  says  that  the  defendant  entered 
the  land  ''  with  certain  instruments,"  &c.,  not  specifying 
what  they  were,  or  even  that  they  were  "  used"  for  the 
purpose  of  killing,  &c.,  game.  A  conviction  should 
follow  the  statute  on  which  it  is  founded,  and  in  some 
instances  must  be  even  more  precise  than  the  statute 
itself.     If  the  nature  of  the  instrument  had  been  stated 

VOL.    I.  Q  E.    B.   &   s. 
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1861.       ^^  ^tis  conviction^  the  Court  would  have  been  enabled  to 
CuBBTON      J^^S®  whether  it  was  one  that  could  be  used  for  the 
»,     J:  taking  or   destruction  of  game.     An  indictment  for 

obtaining  money  under  false  pretences  must  state  what 
the  false  pretences  were ;  and  in  Colbomey.  Stockdale  (a) 
it  was  held  that  a  plea,  to  an  action  on  a  bond,  that  the 
consideration  for  it  was  money  won  by  gaming,  must 
set  out  the  game.  ICockbum  C.  J.  Suppose  the  instru- 
ment had  no  name?]  Then  it  should  have  been 
described  as  an  instrument  the  name  of  which  was  to 
the  jurors  imknown.  ICrompton  J.  A  false  pretence 
must  be  proved  as  laid ;  but  \mder  this  indictment  the 
proof  of  his  having  been  there  with  any  instrument  for 
taking  or  destroying  game  would  be  sufBcient.] 

Thirdly,  the  second  conviction  does  not  allege  that 
the  defendant  entered  this  land  for  the  purpose  of  taking 
and  destroying  game  '^by  night''  on  that  land;  but 
only  that  "by  night''  he  unlawfully  did  enter,  &c. 
This  is  a  departure  from  the  precedents.  Suppose  it 
were  alleged  that  "  A.  B.  went  by  night  into  a  railway 
carriage  to  go  to  Edinburgh  f'  that  would  not  shew  that 
he  meant  to  reach  Edinburgh  ''  by  night."  In  Fletcher 
V.  CaUhrop  (b)  a  conviction  imder  this  statute,  statiog 
that  a  certain  person  ■'  did  by  night  unlawfully  enter 
certain  enclosed  land,  with  a  net,  for  the  purpose  of  taking 
game,  contrary  to  the  form  of  the  statute,"  was  held 
bad  for  not  stating  the  intent  to  be  to  take  game  there, 
[Hill  J.,  I  cannot. understand  Fletcher  v.  Calthrop  (b)  ; 
and,  with  the  greatest  possible  respect  for  the  Judges  by 
whom  it  was  decided,  I  think  that  if  the  point  in  that 
case  ever  arises  again  it  will  deserve  consideration. 
Cochbum  C.  J.    I  agree  with  my  brother  Hill.]     In 

(a)  1  Str.  493.  (h)  6  Q.  B.  880. 
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Dames  Y,  The  King  {a),  where  an  indictment  under  this  1861. 
statute  alleged  that  certain  persons^  '^  on^  kc,  did  by  Qukwsou 
night  unlawfully  enter  divers  closes^  &c.^  there  situate^  r^^^  Queiv. 
and  being  in  the  occupation  of  E,  C,  and  were  then  and 
there  in  the  said  closes^  &c.^  armed  with  guns^  &c.^  for 
the  purpose  of  then  and  there  destroying  game  -'*  it  was 
held  bad  for  not  containing  a  sufficient  averment  that 
the  drfendants  were  "  by  nighf  in  the  closes  armed  for 
the  purpose  alleged.  Lord  Tenterden  C.  J.^  in  dehvering 
judgment^  says,  ''  If  the  words  '  by  night '  had  occurred 
at  the  beginning  of  the  sentence,  they  might  have 
governed  the  whole,  or  if  they  had  been  at  the  end  of 
the  sentence,  they  might  have  referred  to  the  whole,  but 
here  they  are  in  the  middle  of  the  sentence,  and  are 
applied  to  a  particular  branch  of  it,  and  cannot  be 
extended  to  that  which  follows.'^ 

Fourthly,  the  first  conviction  is  also  defective  :  it 
alleges  that  the  party  was  duly  convicted,  &c.,  ''for 
that  he  did  by  night  then  and  there  unlawfully  enter  a 
certain  dose  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game.''  It  ought  to  have 
averred  that  the  act  was  done  by  night,  on  the  par- 
ticular close.   Domes  v.  Tlie  King  (a)  also  applies  here. 

Fifthly,  the  first  conviction  ought  to  have  alleged  the 
act  to  have  been  done  ''  by  night,''  according  to  the  defini- 
tion of  that  word  in  the  statute :  the  12th  section  of  which 
enacts :  ''  For  the  purposes  of  this  Act  the  night  shall  be 
considered  and  is  hereby  declared  to  commence  at  the 
expiration  of  the  first  hour  after  simset,  and  to  conclude 
at  the  beginning  of  the  last  hour  before  sunrise."  The 
first  conviction  states  the  time  as  "  after  the  expiration 
of  the  first  hour  after  sunset,  and  before  the  beginning 

ia)  10  B.  4'  a  89. 
Q  2 
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1861.        of  the  first  hour  before  sunrise/'  a  period  which  is  not 

CoRETON      o^y  *  departure  from  the  statute,  but  impossible ;  for 

The  Queen     *^®  statute  having  spoken  of  the  "  last  hour  before 

sunrise/'  the^r*^  hour  before  sunrise  must  mean  between 

midnight  and  1  a.m.,  any  time  before  which  on  the 

same  day  is  impossible. 

A.  Staveley  Hill,  who  appeared  for  the  Crown,  was 
not  called  on. 

CocBLBURN  C.  J.  Our  judgment  must  be  for  the 
defendant  in  error.  This  indictment  is  in  all  respects 
sufficient.  The  first  objection  to. it  is  that  it  does  not 
appear  on  the  face  of  the  second  conviction  that  the 
defendant  was  convicted  of  a  previous  oflFence  against 
the  Act  j  but  the  answer  to  that  is  that  in  this  indict- 
ment the  former  convictions  are  not  set  out  in  hsec 
verba,  in  the  precise  language  of  the  convictions  them- 
selves. In  such  an  indictment,  all  that  is  necessary,  in 
order  to  give  the  Court  jurisdiction,  is  to  shew  that  there 
have  been  two  former  convictions  \mder  the  statute ;  and 
that  is  shewn  here.  The  indictment  alleges  that  there 
had  been  a  conviction  of  the  plaintiff  in  error  of  an 
offence  within  the  statute ;  and  it  then  goes  on  to  state 
that,  before  certain  justices  of  the  peace,  he  was  a  second 
time  convicted  of  an  offence  within  the  statute,  ^'  being 
his  second  offenceJ'  Here,  therefore,  are  two  convictions ; 
and,  the  first  being  set  out,  and  an  offence  shewn  in  the 
second,  it  is  clear  there  was  jurisdiction  in  the  justices 
to  convict  and  punish  as  for  a  second  offence. 

But  even  if  it  were  necessary  to  the  validity  of  this 
indictment  that  the  second  conviction  to  which  it  refers 
should  be  set  out  with  all  technical  strictness,  I  am  not 
convinced  that  that  is  not  satisfied  by  what  is  here  stated. 


▼. 
The  QuBEM. 
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For  the  statute  says  that  if  a  person  ^ho  has  been  con-  1861. 
Ticted  of  an  oflfence  under  it  is  convicted  a  second  time,  cubetoh 
he  is  Uable  to  a  heavier  punishment  than  for  the  previous 
offence.  And  if  this  second  conviction^  as  here  stated^ 
were  before  us  on  the  question  of  its  validity^  seeing 
that  the  words  of  the  Act  are  followed  and  satisfied^  I 
am  disposed  to  think  that^  on  the  strictest  rules  of  con- 
struction, what  is  alleged  in  it  would  be  held  sufGident. 
A  man  is  convicted  on  information  for  a  first  offence; 
then  facts  are  stated  shewing  the  commission  of  a  second 
offence,  and  that  certain  justices  of  the  peace  convicted 
him  on  the  facts  contained  in  the  second  information, 
"being  his  second  offence.^^  This  is  the  language  of 
the  conviction,  and  is  the  same  as  that  used  in  the 
statute :  and  as  in  the  statute  the  second  offence  means 
an  offence  committed  after  a  former  conviction,  the 
former  conviction  must  be  understood  as  included  in 
the  latter.  I  do  not  know  that  it  is  necessary  for  us  to 
go  this  length  on  the  present  occasion,  but  I  should  be 
ready  to  do  so  if  it  were  necessary  to  dispose  of  the 
question  before  us. 

As  to  the  other  questions  raised  by  Mr.  Matthews,  the 
authorities  which  he  has  cited  do  not  bear  out  the  objec- 
tions he  has  made.  With  reference  to  the  allegations  of 
place  and  time,  the  language  of  this  conviction  differs 
from  that  in  the  cases  referred  to.  Here  the  expression 
"by  night/*  preceding  the  whole  clause,  quite  cures 
the  diflSculty  as  to  the  allegation  of  "time"  which 
existed  in  those  cases;  and  the  word  "there"  distin- 
guishes it  from  those  relating  to  "  place."  Then,  as  to 
the  objection  to  the  second  conviction,  foimded  on  the 
generality  of  the  statement  of  the  instrument  used, 
when  we  look  at  the  statute  we  see  that  any  instrument 
used  for  the  purpose  of  taking  or  destroying  game  is 
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1861.        what  it  requires  for  the  oiFence,  and  in  this  conviction 

CuBBTON      ^®  fi^^  i*  alleged  that  the  offence  was  committed  by 

The  Queen    ^^^^  ^  ^*  land,  with  instruments,  for  the  purpose  of 

taking  and  destroying  game:    the  latter  words  being 

applicable  to  the  instrument  as  well  as  to  the  presence 

of  the  party  gets  rid  of  all  difficulty. 

On  the  whole,  therefore,  I  am  of  opinion  that  this 
indictment  is  well  drawn,  and  that  our  judgment  must 
be  fixr  the  Crown. 

Crompton,  Hill  and  Blackburn  Js.  concurred. 

Judgment  for  the  Crown. 


Tuektav,  Pow  agaitist  Davis. 

Maylvi. 

Groundless  ^^m  professinff  to  have  authority  £rom  the  owners  of  certain  premises, 

assun^tion  of  granted  a  parol  lease  of  them  for  seven  years  to  J?.,  and  let  him  into 
authority  as  possession.  The  owners,  disayowing  the  authority  of  A.,  demanded 
agent  possession  of  the  premises  from  B. ;  and,  on  his  refusal,  brought  an 

Damages,  ejectment  against  nim.    B.^  relying  on  a  statement  of  A.  that  he  had 

authority  to  act  as  he  did,  and  that  the  ejectment  would  not  be  perse- 
Tered  in,  and  also  on  the  advice  of  his  own  attorney,  defended  the  eject- 
ment, but  unsuccessfully,  and  was  turned  out  of  possession.  B.  having 
brought  an  action  aflainst  A,  for  this  fabe  assumption  of  authority,  the 
jury  found  that  A.  had  acted  honk  fide  and  without  fraud,  and  through 
a  misapprehension  that  he  had  authority.  Held  that  B.  was  not  entitled 
to  recover  as  damages  against  A.  the  costs  incurred  in  defending  the 
ejectment. 

^HE  first  count  of  the  declaration  alleged  that,  in 
consideration  that  the  plaintiff  would  enter  upon 

• 

the  possession  of  certain  premises  at  Peckham  Rye^  in 
the  coimty  of  Surrey ,  then  late  in  the  occupation  of 
one  George  Peacock^  and  consent  to  take  the  same  as 
tenant  thereof  for  a  certain  term,  to  wit  of  seven  years 
from  a  certain  day,  to  wit  the  16th  February  1860,  at 
the  rent  of  45/.  per  annum,  the  defendant  then  promised 
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the  plaintiff  that  he^  the  defendant^  then  had  lawful        1861. 
power  and  authority  from  the  persons  having  the  right         p^^^^ 
thereto  to  give  the  plaintiff  possession  of  the  premises,       davib. 
and  to  agree  to  let  the  same  to  the  plaintiff  for  the 
term  and  upon  the  terms  aforesaid.    It  then  averred 
that  the  plaintiff^  relying  on  the  defendant's  promise^ 
did  enter  upon  the  premises  and  consent  to  take  the 
same  as  tenant  thereof^  for  the  term  and  upon  the 
terms  aforesaid ;  but  that  the  defendant  disregarded  his 
promise  in  this^  that  he  had  not  lawful  power  or  au- 
thority from  the  persons  having  the  right  thereto  to 
give  the  plaintiff  possession  of  the  premises^  or  to  agree 
to  let  the  same  for  the  term  and  upon  the  terms  afore- 
said; wheieby  and  by  reason  of  which  premises  J.  G. 
Templeman,  W,  8.  Jay  and  E.  A,  Jay^  then  having  the 
right   to  the  possession  of  the  premises^  afterwards 
recovered  possession  of  the  same^  before  the  expiration 
of  seven  years  from  the  16th  day  of  February  1860,  in 
an  action  of  ejectment;  and  the  plaintiff  was  thereby 
deprived  of  the  possession  of  the  premises,  and  became 
liable  to  pay  a  large  sum  of  money,  to  wit  the  sum  of 
4tlL  is.f  as  and  for  the  damages  and  costs  of  the  said 
«/.  G,  Tempkman  &c.  by  them  'recovered  in  that  action ; 
and  also  paid  a  large  sum  of  money,  and  also  incurred 
other  great  costs  and  expenses  in  and  about  defending 
that  action,  and  lost  lai^e  sums  of  money  that  he  had 
expended  about  the  repairing  and  improving  the  pre- 
mises, and  was  deprived  of  great  profits  and  advantages 
which  he  would  have  derived  from  the  possession  of  the 
premises,  and  was  otherwise  greatly  injured  and  dam- 
nified. 

The  second  coimt  alleged  that  the  defendant  had 
been  entrusted  with  the  key  of  a  certain  house  and  pre- 
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1861.  mises  at  Pechham  Rye  &c.^  and  thereupon  the  defendant 
"^^  did  falsely  and  firaudidently  represent  and  pretend  to 
the  plaintifiT  that  he  was  authorized  by  the  persons 
entitled  to  the  house  and  premises  to  give  to  the 
plaintiflf  possession  thereof^  and  to  agree  to  let  the  same 
for  a  certain  time^  to  wit  the  term  of  seven  years,  firom 
a  certain  day,  to  wit  the  16th  February  1860,  at  the 
rent  of  45/.  per  annum;  whereupon  the  plaintiff,  then 
confiding  in  the  representations  of  the  defendant,  and 
believing  that  the  defendant  had  such  authority  Sx , 
at  the  request  of  the  defendant,  agreed  with  the  de- 
fendant to  and  did  enter  into  possession  of,  the  house 
and  premises,  and  agreed  to  take  the  same  on  lease  for 
the  time  and  upon  the  terms  aforesaid;  whereas  in 
truth  and  in  fact  the  defendant  was  not  then  authorized 
by  the  said  persons,  or  any  person  or  persons  entitled 
to  the  premises,  to  give  to  the  plaintiff  possession  of 
the  premises,  or  to  agree  to  let  the  same  for  the  time 
and  at  the  rent  aforesaid,  as  he  the  defendant  at  the 
time  of  his  making  his  said  false  and  deceitful  repre- 
sentations well  knew.  It  then  averred  that,  by  means  of 
the  premises,  the  defendant,  at  the  time  of  making  that 
agreement  with  the  plaintiff,  deceived  the  plaintiff;  and 
afterwards,  and  before  the  expiration  of  seven  years 
from  the  16th  February  1860,  J,  G.  Templeman,  &c. 
recovered  the  premises  from  the  plaintiff  in  an  action 
of  ejectment,  and  the  plaintiff  was  thereby  deprived  of 
the  possession  of  the  premises,  and  became  liable  to 
pay  a  large  sum  of  money,  to  wit  the  sum  of  41L  2s,, 
as  and  for  the  damages  and  costs  of  J.  G.  Templeman^ 
&c.,  by  them  recovered  in  the  action ;  and  also  paid  a 
large  sum  of  money,  and  also  incurred  other  great  costs 
and  expenses,  in  and  about  defending  that  action,  and 
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lost  large  sums  of  money  that  he  had  expended  about        1861. 
the  repairing  and  improying  the  premises,  and  was         "^^ 
deprived  of  great  profits  and  advantages  which  he  would 
have  derived  firom  the  possession  of  the  premises,  and 
was  otherwise  greatly  injured  and  damnified. 

The  third  count  alleged  that  the  defendant  falsely, 
firaudulently  and  deceitfully  represented  and  pretended 
to  and  promised  the  plaintiff,  that  authority  had  been 
given  him  by  certain  persons,  to  wit  J.  G.  Tempkman, 
kc.,  to  let  a  certain  house  and  premises  Sec,  for  the  sum 
of  45^  per  annum;  whereupon  and  whereby  the  plain- 
tiff, confiding  in  the  representation  of  the  defendant,  at 
the  suggestion  of  the  defendant,  was  induced  to  hold 
and  retain  possession  of  that  house  and  premises,  and  to 
expend  divers  large  sums  of  money  in  repairing  and 
occupying  the  same,  and  retaining  possession  thereof, 
and,  at  the  request  and  suggestion  of  the  defendant,  to 
defend  a  certain  action  which  was  brought  against  him 
for  the  recovery  of  the  premises  by  certain  persons, 
to  wit  the  said  J.  G.  Templeman,  &c.,  and  who  then 
had  the  right  to  the  possession  of  the  house  and  pre- 
mises; whereas  in  truth  and  in  fact  authority  had 
not  been  given  to  the  defendant  by  the  said  /.  G, 
Templeman,  &c.,  to  let  the  house  and  premises  for  the 
said  sum  of  45£  per  annum,  as  he  the  defendant,  at 
the  time  of  making  the  said  representation,  well  knew : 
whereby  and  by  means  whereof  the  plaintiff  lost  the 
possession  of  the  premises,  and  the  repairs  and  all  the 
sums  of  money  he  the  plaintiff  had  expended  in  such 
repairs;  and  also  was  put  to  and  incurred  and  sus- 
tained great  costs  and  expenses  in  and  about  defending 
that  action,  and  judgment  was  obtained  against  him 
therein,  and  he  was  forced  and  compelled  to  pay  to  the 
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1861.        plaintifib  their  costs  therein^  amounting  to  41/.  2s.,  and 
""  was  otherwise  put  to  and  incurred  great  costs,  charges 


Pow 
▼•  and  expenses  in  and  about  the  retaining  possession  of 

the  house  and  premises^  and  defending  that  suit. 

There  was  also  a  count  for  money  paid  and  on 
accoimts  stated. 

The  defendant  pleaded : 

1.  To  the  first  coimt^  non  assumpsit. 

2.  To  the  same  count,  that  the  plaintiff  did  not  enter 
upon  the  premises  or  consent  to  take  the  same  as  tenant 
thereof^  for  the  term  and  upon  the  terms  alleged. 

3.  To  the  same  county  a  traverse  of  the  breach. 

4.  To  the  second  and  third  counts,  not  guilty. 

5.  To  the  second  count,  that  the  plaintiff  did  not 
agree  with  the  defendant  to  enter  or  enter  into  posses- 
sion of  the  house  and  premises,  or  agree  to  take  the 
same  as  lessee,  for  the  term  or  upon  the  terms  alleged. 

6.  To  the  third  count,  non  assumpsit. 

7.  To  the  same  count,  a  denial  that  the  plaintifi*  was 
induced  to  hold  or  retain  possession  of  the  house  and 
premises,  or  to  expend  the  said  sum  of  money  in  repair- 
ing or  occupying  the  same,  or  retaining  possession 
thereof,  or  to  defend  the  action  as  alleged. 

8.  To  the  common  count,  never  indebted. 
Issues  on  all  the  pleas. 

At  the  trial,  before  Blackburn,  J.,  at  the  London 
Sittings  in  July,  1860,  it  appeared  that  J.  G.  Templeman, 
W.  8.  Jay,  and  E.  A,  Jay^  were  proprietors  of  certain 
premises  at  Peckham  Rye,  in  Surrey ;  and  that  the  de- 
fendant was  a  house  agent  and  appraiser,  who,  profes- 
sing to  act  by  their  authority,  made  a  parol  lease  of  the 
premises  to  the  plaintiff  for  seven  years,  at  a  yearly  rent 
of  45/.,  and  put  him  in  possession  accordingly.    Temple- 


XXIV.  VICTORIA.  225 

mau  and  the  other  two  proprietors^  however,  disavowed  1861. 
the  authority  of  the  defendant  to  make  the  lease^  de-  ^^ 
manded  possession  of  the  premises  from  the  plaintiff^  ^  ^- 
andj  on  his  refusal^  brought  an  ejectment  against  him. 
This  ejectment  the  plaintiff^  acting  on  a  statement  of 
the  defendant  that  he  had  authority  to  act  as  he  did^ 
and  that  the  ejectment  would  not  be  persevered  in^  and 
also  on  the  advice  of  his  own  attorney^  defended^  but 
unsuccessfully^  and  was  turned  out  of  possession.  He 
then  brought  the  present  action  against  the  defendant 
to  recover  66^  is.,  the  amount  of  his  costs  incurred  in 
defending  the  ejectment^  and  8/.  for  certain  repairs  which 
he  had  done  to  the  premises  while  in  possession.  On 
this  state  of  things  the  learned  Judge  held  that  the  parol 
lease  was  void  in  law,  and  left  the  case  to  the  jury ;  who 
found  that  the  defendant  had  no  authority  from  the 
proprietors  of  these  premises  to  make  a  lease  of  them, 
but  that,  when  he  assiuned  that  authority  in  this  instance 
he  acted  bona  fide  and  ^rithout  fraud,  and  through  a  mis- 
apprehension that  he  had  authority ;  also  that  the  ex- 
pences  of  the  repairs  were  reasonably  incurred  by  the 
plaintiff  in  reliance  on  the  authority  of  the  defendant  to 
make  the  lease :  and  that,  in  defending  the  ejectment, 
the  plaintiff  acted  reasonably  under  the  circumstances. 
A  verdict  was  accordingly  entered  for  the  plaintiff  for 
the  8/.,  with  leave  to  move  to  increase  it  by  the  other 
sum  of  56^  2s. 
A  rule  nisi  was  obtained  in  Michaelmas  Term  I860. 

Hawkins  now  shewed  cause.  This  rule  was  granted  on 
the  authority  of  Collen  v.  fVright  (a),  where  it  was  held 
that  a  party  who  professes  to  do  an  act  which  he  has  no 
authority  for  doing,  is  liable  for  any  damage  caused  to 

(a)  lE,4fB.  301. ;  affirmed  on  error,  8  E,  #  J?.  (HT. 
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1861.  another  party  by  that  assumption  of  authority.  But  it 
"^^  is  a  principle  of  law  that  damages  must  be  the  natural, 
Davib  ordinary  and  probable  result  of  the  wrongful  act,  which 
the  damages  here  are  not.  For,  even  if  the  defendant  had 
authority  to  make  a  lease,  inasmuch  as  the  parol  lease 
for  seven  years  which  he  made  was  void  by  the  Statute 
of  Frauds,  29  C  2.  c.  3.  ss.  1  and  2.,  for  not  being  in 
writing,  and  by  stat.  8  &  9  FicL  c.  106.  s.  3.,  for  not 
being  by  deed,  the  plaintiff  was  merely  a  tenant  at  will, 
and  had  no  defence  to  the  ejectment :  Drury  v.  Macna- 
mora  (a).  His  only  remedy  was  by  application  to  a 
Court  of  equity  to  compel  the  owners  of  the  land  to 
perform  the  contract  of  their  agent. 

M.  Chambers  and  DatodestoeU,  in  support  of  the  rule. 
In  defending  the  ejectment  the  plaintiff  did  nothing 
more  than  a  reasonable  man  would  have  done.  At  all 
events  he  did  it  by  the  advice  of  the  defendant,  who  was 
liable  to  him  in  consequence ;  Williams  v.  Burrell  (J), 
Blyth  V.  Smith  (c). 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  It  appears  to  me  clear  that  the  damage 
which  has  accrued  to  the  plaintiff  by  reason  of  the  costs 
incurred  in  defending  the  ejectment  that  was  brought 
against  him,  is  not  a  matter  to  which  the  warranty  given 
him  by  the  defendant,  in  respect  of  which  he  is  called  on 
to  indemnify  the  plaintiff,  extends.  That  warranty  was 
that  the  defendant  had  authority  to  bind  his  alleged  prin- 
cipals, the  owners  of  certain  premises,  by  an  agreement 
entered  into  by  him  with  the  plaintiff  that  the  owners 
should  grant  to  the  plaintiff  a  lease  for  seven  years,  and  in 

(a)  bR4-£,  612.  (A)  1  C.  B.  402. 

(c)  5  Man,  #  G.  405. 
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the  meantime  that  he^  the  defendant^  on  their  behalf^  had  1861. 
authority  to  permit  the  plaintiflf  to  enter  into  possession.  ~ 
The  jury  have  negatived  the  authority  of  the  defendant 
to  act  as  he  did ;  but  we  must  consider  the  case  as  though 
he  had  that  authority^  and  then  see  whether^  even  then, 
his  principals  would  have  been  prevented  from  main- 
taining this  ejectment.  We  shall  then  be  able  to  solve 
the  question  whether  the  defendant  is  liable  for  the 
exerdse  of  that  authority  which  he  assumed  to  have,  but 
which  in  fact  did  not  exist. 

It  is  clear  what  would  have  been  the  position  of  the 
plaintiff  if  the  defendant  had  that  authority.  The  law  is 
that,  in  order  to  make  an  agreement  for  a  seven  years 
lease  operative,  there  must  be  a  deed  under  seal,  which 
was  totally  wanting  in  this  case,  and  therefore,  if  the 
plaintiff  had  been  let  into  possession  under  such  circum- 
stances, he  would  have  been  no  more  than  a  tenant  at 
will,  liable,  like  every  such  tenant,  to  have  the  will  deter- 
mined, and  ejectment  brought  against  him.  And  his  only 
remedy,  in  the  event  of  such  a  contingency,  would  have 
been  by  having  recourse  to  a  Court  of  equity  to  enforce 
the  contract  by  ordering  the  execution  of  the  necessary 
legal  documents.  Supposing  therefore,  the  defendant  had, 
to  the  full  extent,  the  authority  under  which  he  professed 
to  act,  although  the  plaintiff  might  have  gone  into  equity 
to  enforce  the  contract  in  its  terms,  he  would  have  been 
unprotected  against  an  action  of  ejectment,  if  the 
owners  of  the  property  had  thought  proper,  contrary 
to  equity  and  justice,  to  bring  one  against  him. 

That  being  the  state  of  things,  and-  those  the  conse- 
quences that  would  have  followed  if  the  defendant  had 
the  authority  which  he  held  himself  out  as  having,  it 
is  contended  that,  when  it  turned  out  that  he  had  not 
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1861.        ^^^^  authority^  he  became  liable  to  all  the  consequences 
"j^         that  would  flow  naturally  from  the  act  he  did,  just  as 
his  principals  would  have  been  liable  if  he  had  made 
this  agreement  with  their  sanction  and  authority.     The 
plaintiff  cannot  be  in  a  better  position  than  he  would 
have  been  under  those  circumstances.     He  would  have 
been  entitled  to  go  to  equity  to  restrain  the  ejectment, 
and  should  have  done  so  on  this  occasion,  and  if  de- 
feated in  equity,  would  have  been  entitled  to  hold  the 
defendant  responsible  for  what  had  taken  place.   Instead 
of  that  he  defends  the  ejectment,  which  he  could  not 
have  done  even  if  the  defendant  had  foil  authority  to 
act  as  he  did.    Can  he,  then,  hold  the  defendant  respon- 
sible for  the  erroneous  course  he  has  himself  adopted  ? 
No.      It  is  clear  that  the  ejectment  was  wholly  in- 
capable of  being  defended^  and  that  that  was  a  matter 
which  any  one  (certainly  any  one  conversant  with  the  law) 
ought  to  have  known.    Then,  however,  it  is  said  the 
defendant  misled  the  plaintiff  by  opening  out  to  him  the 
prospect  that  if  he  resisted  the  action  of  ejectment  the 
owners  would  not  go  on  with  it.     That  was  very  bad 
advice,  and  the  plaintiff  must  very  soon  have  foimd  out 
that  it  was  based  altogether  in  error.     But  the  question 
we  have  to  solve  is  whether  the  consequential  injury  to 
the  plaintiff,  for  which  he  now  seeks  compensation  in 
damages,  is  comprehended  in  and  naturally  flows  out  of 
the  warranty  given  by  the  defendant     For  the  reasons 
already  stated,  I  think  not. 

It  is  urged  that,  in  defending  the  ejectment,  the 
plaintiff  acted  as  a  reasonable  man  would  have  done,  and 
that  the  jury  have  so  found,  but  they  have  done  so,  I 
think,  upon  by  no  means  sufficient  grounds.  If  the  plain- 
tiff acted  on  the  advice  of  the  defendant,  I  do  not  think 
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it  was  a  reasonable  course;  but  it  appears  that  he  also  1861. 
consulted  his  own  attorney,  and  the  attorney  took  an  p^^ 
erroneous  view  of  his  position.  Can  it  be  said  that  pj^'ig 
a  man  is  entitled,  under  those  circumstances,  to  call 
on  another  person  to  indemnify  him  against  the  conse- 
quences in  a  matter  on  which  he  was  bound  to  exercise 
his  own  discretion  ?  It  may  be  urged  that  a  reasonable 
man  should  follow  the  directions  of  his  legal  adviser,-* 
a  proposition  true  as  regards  his  own  conduct,  but  not 
applicable  so  to  render  other  persons  liable.  The  plain- 
tiff here  took  a  wrong  course — it  may  be  under  the  bad 
advice  of  the  defendant  j  but  that  advice  he  was  by  no 
means  bound  to  follow.  Where,  indeed,  a  person  war- 
rants to  another  that  he  has  title  or  authority  to  do  some 
act,  he  is  liable  to  that  person  if  the  warranty  fails.  If, 
then,  that  person  defends  an  action  at  the  instance  of 
the  person  who  gave  the  warranty,  though  that  defence 
may  not  be  successful,  and  the  action  may  possibly  have 
been  one  which  no  man  conversant  with  law,  or  alive  to 
the  value  of  facts,  would  have  defended,  still,  as  that  was 
done  by  the  sanction  and  authority  of  the  person  who 
gave  the  warranty,  it  may  well  be  said,  as  indeed  the 
authorities  which  have  been  cited  by  the  plaintiff's 
counsel  shew,  that  the  party  who  thus  stood  between 
the  two  litigants,  is  liable  to  the  one  in  the  event  of  tbe 
defence  failing.  But  his  liability  is  always  co-extensive 
with  the  warranty  which  has  been  given,  and  here  the 
defence  of  the  ejectment  was  beyond  the  warranty. 

Crompton  and  Blackburn  Js.  concurred. 


Hill  J.  had  left  the  Court. 


Rule  discharged. 
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Amendment. 
Appearance 
hygwxrdian. 
Practice, 


Cabb  against  Cooper. 

After  the  plaintiff  in  a  caufie  in  which  the  defendant  appeared  by 
attorney,  had  signed  judgment^  proceedings  in  error  were  taken  by  the 
defendant  on  the  sround  that,  being  an  in^t,  he  ought  to  have  appeared 
by  guardian:  heM,  that  the  Court  had  no  power,  either  under  the 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76.),  sect.  222,  or 
otherwise,  to  amend  the  proceedings,  by  alleging  an  appearance  by 
guardian ;  but  that  they  had  power  to  set  them  aside,  and  order  the 
aefendant  to  appear  by  guardian. 

T^HIS  was  an  action  for  debauching  M.  C,  the 
daughter  and  servant  of  the  plaintiff,  to  which 
the  defendant  appeared  by  attorney^  and  pleaded  Not 
guilty,  with  a  traverse  of  M.  C.  being  servant  of  the 
plaintiff.  The  cause  having  been  tried,  the  plaintiff 
recovered  a  verdict  for  50/.  After  costs  had  been  taxed 
and  judgment  signed,  proceedings  in  error  were  taken 
by  the  defendant,  on  the  ground  that  he,  being  an 
infant,  should  have  appeared  by  guardian,  and  not  by 
attorney.  It  appeared  by  the  affidavits  that  the  plaintiff 
had  taken  steps  in  this  cause  after  the  fauct  of  the 
defendant's  in£Etncy  was  made  known  to  him. 


jB.  G,  WUliamSf  on  the  part  of  the  plaintiff,  obtained, 
in  the  present  Term,  a  rule  to  shew  cause  "  why  the  ap- 
pearance in  the  action  should  not  be  amended  by  the 
defendant  appearing  by  guardian  within  six  days;  or, 
in  default  thereof,  why  the  plaintiff  might  not  assign 
John  Doe  as  the  defendant's  guardian ;  and  amend  the 
appearance  as  an  appearance  by  guardian ;  and  why  the 
pleas  and  other  proceedings  should  not  be  amended 
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accordingly^  and  why  the  defendant  should  not  pay  the  1861. 

costs  &c.,  and  why  all  proceedings  in  error  should  not  ^Ire 

be  stayed  &c.''    A  Judge  at  Chambers  had  refused  to  coopee 
interfere. 

Milumrd  now  shewed  cause.  The  object  of  this  applica- 
tion is  to  deprive  the  defendant  of  the  benefit  of  his  pro- 
ceedings in  error.  No  such  application  has  ever  been  enter- 
tained, unless  where  collusion  or  concealment  was  shewn. 
The  plaintiff  here  was  in  fault  in  taking  steps  after  he 
heard  that  the  defendant  was  an  infant.  [^Cockhum  C.  J* 
There  is  a  case  of  Shipman  v.  Stevens  {a\  where  a  statu- 
table appearance  had  been  entered  for  the  defendant, 
who  afterwards  pleaded  by  attorney,  and,  when  the 
cause  was  coming  on  for  trial,  it  was  discovered  that  the 
defendant  was  an  infant,  whereupon  the  plaintiff  did  not 
proceed  to  trial,  but  moved  to  strike  out  the  appearance 
and  oblige  the  defendant  to  appear  and  plead  by  guar- 
dian &c.,  and  amend  the  record.  It  appeared,  also,  that, 
after  plea,  the  attorney  for  the  plaintiff  knew  that  the 
defendant  was  an  infant.  There  the  Court  said :  '^  The 
plaintiff^s  attorney  ought  to  have  applied  to  the  defend- 
ant to  name  a  guardian  j  and,  if  he  did  not  do  so  in  six 
days,  then  plaintiff  ought  to  have  applied  to  the  Court 
to  oblige  him  so  to  do ;  and  it  was  the  plaintiffs^  attor- 
ney's own  fault  to  proceed  erroneously,  although  no 
notice  had  been  given  to  him  that  the  defendant  was 
not  of  fiill  age ;  and  if  the  plaintiff  had  proceeded  to 
judgment,  and  error  had  been  brought,  and  afterwards 
the  plaintiff  had  moved  here  to  have  made  the  record 
right,  this  Court  would  not  have  done  it.''  The  Court 
accordingly  directed  the  defendant  to  plead  by  guardian 

(a)  2  Wih.  m. 
VOL.    I.  R  £.    B.    &   S, 
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1861.        ui  six  days^  and  the  record  to  be  made  agreeably  there- 

Cabr        unto.     Hill  J.     In  order  to  prevent  further   expence 

CoopEE.      ^®  ought  to  set  aside  the  appearance  and  all  subsequent 

proceedings,  but  without  costs,  as  the  plaintiff  did  not 

come  soon  enough  after  he  discovered  the  false  step.] 

There  can  be  no  objection  to  that. 

R.  G.  Williams,  contr^.  The  making  this  rule  absolute 
in  its  terms  will  not  deprive  the  defendant  of  his  right 
to  proceed  in  error.  The  false  step  which  renders  this 
rule  necessary  was  the  wrongfiil  act  of  the  defendant, 
not  of  the  plaintiff.  The  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76.),  sect.  222.,  enables  the  Court 
to  amend  in  cases  like  the  present.  In  Wilkinson  v. 
Sharland  (a)  it  was  held  that  amendment  under  that 
Act  may  be  made  after  proceedings  in  error  have  been 
commenced.  Parke  B.  there  says  :  "  I  think  that  we 
ought  to  extend  the  power  of  amendment  as  far  as  we 
reasonably  can,  in  order  to  prevent  parties  from  being 
tripped  up  by  technical  objections.''  [^Cockbum  C.  J. 
We  quite  agree  with  that ;  and  if  any  thing  erroneous 
appeared  on  this  record  we  could  correct  it.  But  the 
objection  here  is  not  foimded  on  any  mere  erroneous 
statement  or  technical  inaccuracy,  and  is  such  that  we 
cannot  make  the  correction  consistently  with  truth. 
The  whole  suit  has  been  conducted  without  the  inter- 
vention of  any  guardian  of  the  defendant,  and  now  you 
want  us  to  put  on  the  record  an  allegation  that  it  was 
conducted  by  guardian.]  In  Goodright  v.  Wright  {b\ 
after  judgment  for  the  plaintiff  in  ejectment,  the  defend- 
ant delivered  into  Court  a  writ  of  error  assigning  his 
infancy  for  error,  but  the  Court  refused  to  allow  it. 

(rt)  11  Exch.  33.  (b)  1  Str.  33. 
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\^Blaekium  J.     That  waa  the  case  of  an  ejectment.        1861. 
CranqOon  J.    Ejectment  being  a  mere  creature  of  the         cakr 
Conrt^   the  Court  could  do  with  it  as  they  pleased.       coopeb. 
Hai  J.      The  Lord  Chief  Justice  there  says :   ''  The 
defendant  ought  not  to  be  allowed  to  assign  this  error 
in  ejectment^  for  he  comes  in  of  his  own  accord^  and 
prays  to  be  made  defendant^  which  the  plaintiff  cannot 
oppose.      This  is  an  abuse  upon  the  Court,  and  the 
attorney  ought  to  be  committed.^'    In  the  same  volume^ 
p.  445,  there  is  also  a  case  of  Power  y.  Jones  on  this 
aobject.] 

CocKBURN  C.  J.  We  have  no  power  to  do  what  is 
here  asked.  There  is  no  longer  any  real  distinction 
between  appearance  by  guardian  and  appearance  by 
attorney,  and  it  would  be  far  better  that  the  useless 
idle  law  creating  that  distinction  should  be  repealed 
tlian  that  we  should  place  an  untruth  on  our  records. 

The  rest  of  the  Court  concurring : 

Rule  absolute  to  set  aside  the  proceed-  ' 
ings  subsequent  to  the  appearance; 
the  defendant  to  appear  by  guardian 
within  six  days. 


K  2 
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The  Judges  who  usually  sat  in  Banc  in  this 

Vacation  were : 


COCKBURN  C.  J. 

Crompton  J. 


Hill  J. 
Blackburn  J. 


{Saturday, 
July  7th, 

im.] 

Vendor  and 
vendte. 
Inspection  of 
goods  on  de- 
littery. 
Duties  of 
broker  and  of 
shipping 
agent,  singly 
and  combined. 


ZwiLCHENBART  and  others   against  Alexander 

and  others. 


The  defendants,  merchants  and  shipbrokers  at  Bristol,  who  had  before 
acted  as  agents  for  the  plaintiffs,  mercnants  at  Liverpool,  in  shipping  iron, 
offered  to  them  some  "  good  old  scrap  iron"  belonging  to  0.,  (for  whom 
they  were  also  acting  as  brokers),  specifying  the  oescriptiTe  quality  and 
price  of  the  iron.  The  plaintifis  asked  for  an  offer  of  cost  and  freight 
ttom  Bristol  to  Rotterdam,  and  a  further  description  of  the  iron.  The 
defendants  wrote  and  gaTe  the  description ;  and  afterwards  wrote  naming 
a  ship,  and  the  rate  of  freight.  The  plainti£&  agreed  to  purchase  the 
iron  at  the  price  proposed,  but  objected  to  the  ship ;  and  the  iron  was 
subseauently  shippea  at  Bristol  on  board  another  ship,  chartered  by  the 
defenaants  on  behalf  of  plain tiflfs.  The  sold  note  for  the  iron,  sent  by 
the  defendants,  was  signed  hj  0.,  and  stated  the  iron  to  be  "  sold"  to  the 
defendants  "  for  their  principals,"  and  to  be  "  weighed  and  delivered 
alongside  a  yessel  or  yessels."  The  defendants  received  no  remuneration 
from  the  plaintiffs,  but  received  commission  from  0,  and  from  the  owners  of 
the  ship.  The  iron  afterwards  turned  out  to  be  of  a  much  inferior  quality 
to  that  agreed  upon.  In  an  action  by  the'plaintiffs  against  the  defend- 
ants for  negligence  in  accepting  and  shipping  at  Bristol,  and  paying 
O.  for,  iron  of  that  inferior  quiuity :  Held,  by  the  Court  of  Queen's 
Bench,  that   the  defendants  were  not  liable:   that  they  acted  in  the 
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in  two  cspadties,  viz.,  as  brokers  between  the  plaintiflb 
and  O^  in  negotiatiii^  the  sale  of  the  iron ;  and,  subsequently,  as  a^nts 
fir  plaintifb  in  receinng  and  forwazding  the  iron :  that  the  two  retainers 
weze  distinct;  and  tha^  as  shipping  agents  under  the  latter,  the  de- 
fsndants  were  not  bound,  and  had  no  authority,  in  the  absence  of  any 
wage  to  that  effect^  to  accept  or  reject,  on  benalf  of  the  plaintiff,  on 
its  azriTsl  at  Bristol,  the  iron  of  which  they  had  preriously,  as  brokers 
onlr,  negotiated  the  purchase. 

J  ndgment  affirmed  in  the  Exchequer  Chamber. 
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[I860.] 

ZWILCHEM- 

BABT 

V. 

Alexandkb. 


'T^HE  declaration  stated  that^  before  and  at  the  time 
of  making  the  promises  thereinafter  mentioned^ 
plaintiflfH  were  merchants  at  Liverpool,  and  defendants 
were  agents  at  Bristol,  and  were  employed^  to  wit^  by 
one  Jff.  Oatway,  as  his  agents^  to  sell  for  him  from 
180  to  200  tons  of  wrought  handpicked  scrap  iron 
(composed  of^  principally^  nut-iron^  axles^  tires^  ship 
bolts^  rails  and  boiler  plates^  &c.)^  at  41. 125.  6d,  per  ton, 
for  certain  reward^  from  the  said  H.  Oatway  to  them^  as 
fluch  agents  in  that  behalf^  whereof  plaintifis  had  notice ; 
and  thereupon^  in  consideration  that  plaintiffs  would  pur- 
chase such  iron  from  the  said  H.  Oatway  on  the  terms 
aforesaid^  through  and  by  means  of  defendants  as  such 
agents^  and  would  thereby  enable  defendants  to  earn  the 
said  reward  fit)m  the  said  H.  Oatway ;  and  that  plaintiffi 
would  employ  defendants  as  the  agents  of  plaintiffs  to 
accept  such  iron  from  the  said  H.  Oatway,  and  to  ship  it 
for  plaintiffs  to  foreign  parts^  to  wit  to  Rotterdam,  in  a 
certain  ship  to  be  engaged  and  chartered  by  defendants 
for  plaintiffs;    and  that  plaintiffs  would  transmit  to 
defendants  as  such  agents^  for  payment  to  the  said 
H.  Oatway,  the  price  of  such  iron,  according  to  the 
terms  aforesaid,  defendants  promised  plaintiffs  to  use 
proper  and  reasonable  care  and  skill  and  diligence  as 
such  agents,  in  respect  of  the  premises,  and  of  the 
accepting  and  shipping  of  such  iron.     Averment,  that 
plaintifis,  confiding  in  the  promise  of  defendants,  did 
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[I860.]  agree  to  purchase^  and  did  become  the  purchasers 
ZwiLCHEN-  ®^>  ®^c^  ""on  from  the  said  H.  Oatway^  on  the  terms 
BART  aforesaid,  through  and  by  means  of  defendants  as  such 
Alexahdbb.  agents  as  aforesaid,  on  behalf  of  them  the  plaintiffs,  to 
accept  and  ship  the  said  iron,  and  did  transmit  to 
defendants  the  price  of  the  said  iron  in  cash,  according 
to  the  terms  of  the  purchase.  And  although  defend- 
ants accepted  the  said  employment,  and  did  as  such 
agents  of  the  plaintiffi)  accept  from  the  said  H.  Oatway, 
and  did  ship  to  Rotterdam^  in  and  on  board  of  a  certain 
ship,  to  wit  The  Sophie,  which  was  engaged  and  char- 
tered by  them,  defendants,  for  plaintiffs  for  that  purpose, 
certain  iron  and  other  articles  purporting  to  be  iron,  to 
wit  200  tons,  as  and  for  the  iron  so  purchased  by 
plaintiffs  as  afore^d;  and  although  defendants  could 
and  might  and  ought,  as  such  agents,  by  any  reason- 
able and  proper  care,  skill  and  diligence  in  that  behalf, 
have  known  and  seen  that  the  said  iron  and  other 
articles  so  accepted  and  shipped  as  aforesaid,  was 
not  iron  such  as  had  been  purchased  for  plaintiffs  as 
aforesaid,  and  might  have  rejected  and  refused  to  accept 
the  same  on  behalf  of  plaintiffs,  and  could  and  might 
and  ought  to  have  refused  to  pay  the  price  thereof  to 
the  said  H.  Oatway  as  the  seller  thereof,  without  in- 
forming pldntiffs  of  the  premises;  yet  defendants  so 
carelessly  and  negligently,  and  with  so  little  care,  skill 
and  diligence,  behaved  and  conducted  themselves  as 
such  agents  of  the  plaintifib  in  and  about  the  premises, 
that  by  reason  thereof  the  said  iron  shipped  on  board 
of  the  said  ship  was  not  wrought  handpicked  scrap  iron, 
composed  of  nut-iron  &c.,  but  was  iron  of  a  kind  greatly 
inferior  thereto,  and  a  great  portion  of  which  jconsisted 
of,  &C.,  and  other  similar  worthless  articles,  and  of 
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which  not  the  principal  part^  but  a  very  small  part       [i860.] 
only,  to  wit  two  or  three  per  cent,  was  composed  of    zwilchbu- 
nut  iron  &c. ;  and  defendants  gave  no  notice  or  in-         *^^* 
formation  of  the  premises  to  plaintiffs,  and  paid  over  Albxahdbe. 
to  the  said  H.  Oatway  the  price  of  the  said  iron  so 
transmitted  to  them  by  plaintiffs  as  aforesaid  without 
in  anywise  informing  plaintiffs  of  the  premises;   by 
reason  whereof  the  said  iron   and  other  articles  so 
shipped  as  aforesaid  were  sent  to  Rotterdam  aforesaid, 
and  from  thence  forwarded  on,  to  wit  8cc.,  to  certain 
customers  of  plaintiffs,  to  whom  they  had  contracted 
to  sell  a  quantity  of  such  iron  as  was  agreed  to  be 
purchased  by  them  from  the  said  H.   Oatway;  that 
by  reason  thereof  the  iron  was  rejected  by  the  said 
customers,  and  was  sold  by  plaintiffs  at  a  loss,  and  that 
they  suffered  damage  in  and  about  the  freight  and 
carriage  of  the  same. 

Pleas.     1.  Non  assumpsit. 

2.  That  plaintiffs  did  not  agree  to  purchase,  and  did 
not  become  the  purchasers  of,  the  iron  from  H,  Oatway, 
on  the  terms  alleged,  through  or  by  means  of  defend- 
ants as  such  agents  as  in  the  declaration  alleged. 

8.  That  plaintiffs  did  not  employ  defendants  or  trans- 
mit to  them  as  alleged,  nor  did  defendants  accept  the 
employment  as  alleged. 

4.  That  defendants  did  not,  as  agents  of  plaintiffs, 
accept  from  H.  Oatway  or  ship  to  Rotterdam^  in  and 
on  board  a  ship  engaged  or  chartered  by  defendants  for 
plaintifib,  iron  or  other  articles  as  alleged. 

5.  That  defendants  could  not,  and  might  not,  and 
ought  not,  as  agents  as  aforesaid,  by  using  reasonable 
or  proper  care,  skill  or  diligence  in  that  behalf,  have 
known  or  seen  that  the  said  iron  and  other  articles  so 
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[I860.]      accepted  and  shipped  were  not  iron  such  as  had  been 

ZwiLCHKH-    purchased  for  plaintiffs  as  aforesaid^  and  could  not  have 

^^^        rejected  or  refused  to  accept   the  same  on  behalf  of 

Alexahoeb.   piaintiflfe,  or  refused  to  pay  the  price  thereof  to  //. 

Oatway  as  the  seller,  without  informing  plaintiffs  of 

the  premises. 

6.  A  general  denial  of  the  truth  of  any  part  of  the 
breach. 

Issue  was  joined  on  all  the  pleas. 

At  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings  in 
London  after  Michaelmas  Term  1859,  it  appeared  that 
the  defendants,  who  were  merchants  and  shipbrokers 
at  Bristol,  had  acted  therein  as  agents  of  the  plaintiffs, 
merchants  at  Liverpool^  in  the  shipment  of  iron  to 
Germany,  On  8th  June  1857,  the  defendants  wrote 
to  the  plaintiffs,  stating  that  they  were  *' offered  100 
to  150  tons  of  good  old  scrap  iron  for  immediate  de- 
livery, at  4/.  12s.  6d.  a  ton,  alongside  a  vessel ;"  and 
inquiring  whether  this  would  suit  the  plaintiffs.  The 
plaintiflb  replied  on  9th  June,  inquiring  the  description 
of  the  scrap  iron^  and  the  freight  to  Rotterdam,  and 
adding,  '^  if  you  can  make  us  a  firm  offer,  we  hope  to 
be  able  to  place  the  lot.'* 

On  10th  June  the  defendants  wrote  as  follows  : — 

"  Bristol,  June  lOth,  1857. 

"  Dear  Sirs.  We  have  the  offer  of  180  to  200  tons 
of  wrought,  hand  picked  scrap  iron  (composed  prin- 
cipally of  nut-iron,  axles,  tiers,  ships^  bolts,  rails  and 
boiler  plates  &c.),  at  41. 12*.  GcL  per  ton,  weighed  and 
delivered  alongside  a  vessel  here.  Payment,  cash  on 
handing  bill  of  lading,  and,  as  we  have  until  Saturday, 
the  13th  instant,  we  are  unable  at  the  moment  to  make 
you  an  offer  of  this  parcel,  cost  and  freight,  although 
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we  have  little  doubt  we  could  procure  freight  for  it      [i860.] 
hence  to  JSaUerdam,  at  111.  6d.  to  12s.  6d.  per  ton;  and    zwilchbk- 
in  case  you  are  disposed  to  purchase^  we  shall  be  glad        ^^"^ 
to  hear  from  you,  if  possible,  by  return  of  post,  or,  at   Alexahdie. 
any  rate,  on  Saturday  next,  as  we  must  refuse  or  confirm 
the  offer  on  that  day.    The  quality  of  the  iron  is  that 
which  is  usually  shipped  from  here  to  Prussia,  Hamburg, 
^. ;  and  awaiting  your  reply,  we  remain  &c. 

(Signed)  M.  J.  F.  §•  A.  Alexander*' 

On  the  same  day  the  defendants  wrote  to  the  plain- 
tifb,  stating  that  they  had  an  offer  of  TTie  Victor  to 
load  110  to  120  tons  of  the  iron,  for  Rotterdam,  at  hh  5«. 
per  ton,  cost  and  fireight  included. 

On  11th  June  the  plaintiffs  wrote  to  the  defendants, 
asking  them  to  keep  open  the  offer  until  Monday,  as 
they  had  scarcely  time  to  hear  from  their  friends  in 
Germany  whether  they  would  accept  the  iron. 

To  this  the  defendants  replied  as  follows. 

"  Bristol,  June  I2th,  1857. 
''  Messrs.  E.  Zwilchenbart  ff  Co. 

"  Dear  Sirs.  Your  esteemed  favour  of  yesterday 
came  duly  to  hand,  and  we  have  seen  the  party  who 
holds  the  scrap  iron ;  and  although  he  will  not  positively 
bind  himself  to  keep  the  offer  of  it  open  until  Monday, 
yet  we  have  no  doubt,  if  we  hear  from  you  by  post  or 
telegraph  on  that  day  accepting  it,  we  shall  be  enabled 
to  close  the  purchase.  With  respect  to  the  offer  of  the 
Danish  vessel  we  have  in  hand  for  Rotterdam,  we  fear 
we  shall  be  unable  to  prevail  on  the  captain  to  wait 
until  next  Monday,  although  our  best  endeavours  shall 
be  used  for  that  purpose.     We  remain  &c. 

"  M.  J.  F.  §•  A.  Alexander.'' 

On  the  13th  of  June  the  plaintiffs  received  from  their 
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[I860.]       friends  in  Germany  a  telegram,  of  which  the  following 
ZwiLCHBK-    is  a  copy: — "OflTer  accepted  5/.  IO5.,  including  freight 
to  Rotterdam.^' 

The  plaintiffs^  on  June  13th^  wrote  as  follows. 

"  Liverpool,  13/A  June  1857. 

"We  accept  on  terms  named  200  tons,  about,  of 
scrap  iron.  Victor  would  leave  awkward  quantity  to 
get  off;  should  prefer  larger  vessel  to  take  the  whole  at 
same  freight,  or  less ;  and  we  await  contract.   Yours  &c 

'\  E.  Zwilchenbart:' 

On  the  same  day  the  defendants  wrote:  "We  had 
this  pleasure  yesterday,  and  have  just  received  your 
message  of  to-day  accepting  the  offer  of  the  180  to  200 
tons  old  iron ;  and  annexed  we  hand  you  a  copy  of  the 
contract.  We  notice  you  will  prefer  a  vessel  to  take 
the  whole  quantity  to  Rotterdam^  and  we  will  do  our 
best  to  accomplish  your  wishes.^^ 

The  sold  note  inclosed  was  in  the  following  form. 

"  Sold  Messrs.  M.  J.  F.  Sf  A,  Alexander,  for  their 
principals,  from  180  to  200  tons  of  wrought,  hand  picked 
scrap  iron,  composed  of  principally  nut  iron,  axles,  tires, 
ships'  bolts,  nails  and  boiler  plates  Sec.,  at  4/.  I2s.  6d. 
per  ton,  weighed  and  delivered  alongside  a  vessel  or 
vessels.  Payment,  cash  on  iron  being  shipped  and 
bills  of  lading  signed  for  same. 

"  Pro.  H.  Oatway  §•  Co.,  W.  Evans.'' 

On  15th  June  the  plaintiffs  acknowledged  the  receipt 
of  the  contract,  adding  that  they  were  waiting  the  advice 
of  a  charter  to  Rotterdam  for  the  iron.  On  15  th  June 
the  defendants  wrote  to  say  that  27ie  Victor  could  not 
be  had,  and  inquired  whether  they  should  ship  the  iron 
by  steamer,  naming  the  rate  of  freight.  This  the 
plaintifb  declined,  stating  that  they  were  in  no  imme- 
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diate  hurry  for  the  shipment^  and  that  the  defendants      [1860.] 
might  look  out  for  a  suitable  vessel  at  a  cheap  fireight.    Zwilchev- 
Some  further  correspondence  then  took  place  about  ^^ 

chartering  a  vessel     The  Sophie  was  offered  and  ac-   -A^**^^"* 
cepted ;  and  the  charter  party  was  signed  by  the  captain 
and  the  defendants.    On  18th  June  the  defendants  wrote 
as  follows. 

"  The  shipment  of  the  scrap  iron  per  Sophie  being 
this  day  completed,  we  herewith  enclose  the  bills  of 
lading  and  invoice  of  the  same,  amounting  to  933/.  6s,, 
for  which  please  remit  us  a  cash  draft  in  course.  (The 
cargo  per  Sophie  is  considered  a  first  rate  description 
of  scrap  iron).'' 

The  following  is  a  copy  of  the  invoice. 

"  Invoice  of  a  cargo  of  old  scrap  iron  purchased  by  order  of  Messrs. 
E,  ZwUcJunbart  f  Co.,  of  Liverpool,  and  shipped  for  their  account  and 
risk  per  Danish  schooner  Sophie,  H.  C.  Tomal,  Mr.,  for  Batterdam. 

£     8.  d, 
**  Old  wrought  scrap  iron,  weighing  200  tons,  9  cwt.,  at 

£4. 12».  6<;.  per  ton       - 
**  Brokerage  ^  per  cent        .... 

'*  Watchman  superintending  loading  of  the  cargo 
"  Customs  entry  and  incidentals       ... 

(Signed)  "  J?.  E.  Bristol,  I8th  July  1857. 

"  Messrs.  J.  F.  ^  A.  Alexander:* 

On  20th  July  the  plaintiffs  remitted  the  amoimt  of 
the  invoice^  less  commission^  which  they  deducted.  The 
following  is  an  extract  from  their  letter  :-* 

"  We  are  in  receipt  of  your  favour  of  Saturday  s  date 
with  B,  L,  for  scrap  iron  shipped  per  Sophie,  which, 
however,  we  observe,  is  signed  for  '  weight  unknown  -, 
and,  in  the  event  of  any  deficiency  on  the  other  side,  we 
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[I860.]      must  hold  you  responsible  for  short  weight.    From  your 

ZwiLOHBM-    invoice  we  have  deducted  the  charges  of  half  per  cent. 

BART        brokerage,  as  charging  such  to  the  buyer  of  metal  is 

Alsxanobb.   quite  contrary  to  usage.    The  seller  invariably  pays  the 

brokerage.      In  settlement  of  your  invoice  we  beg  to 

enclose  a  draft  on  demand  on  Overend,  Gumey  Sf  Co,  for 

928/.  135.  4rf.,  which  please  acknowledge.^' 

"  E.  Zwilchenbart  §•  Co^ 

The  defendants  replied  as  follows  : 

'*  M.  J.  F.  ^  A.  Alexander  §•  Co.  to  E.  Zwilchenbart 
§•  Co:'  Bristol,  2l8t  July,  1857. 

"We  are  duly  favoured  with  your  esteemed  of  yester- 
day, covering  cash  order  on  Messrs.  Overend,  Gumey  Sf 
Co.,  London,  for  928/.  135.  4rf.,  amoimt  of  invoice  of 
old  scrap  iron,  shipped  per  Sophie  to  Rotterdam,  less 
41. 12s,  Sd.,  our  half  per  cent,  brokerage  for  the  purchase 
of  same,  and  we  have  credited  you  accordingly.  We 
noted  your  remarks  with  regard  to  its  not  being  usual 
with  you  for  the  purchaser  of  metals  to  pay  brokerage ; 
but,  having  always  received  it  from  our  other  friends, 
and  it  being  quite  customary  here  to  charge  it,  we  did 
not  for  a  moment  anticipate  that  you  would  object  to 
pay  it;  but,  of  course,  as  you  say  it  is  an  unusual  charge, 
we  must  leave  the  matter  in  the  hands  of  your  good 
selves.  "  Yours  &c. 

(Signed)     "  M.  J.  F.  §•  A.  Alexander. 

On  14th  September  the  plaintiffs  wrote  to  the  de- 
fendants, stating  that  they  had  just  heard  from  Grcrmany 
that  the  iron  was  not  such  as  had  been  described,  but 
of  an  almost  worthless  description.  To  this  the  defend- 
ants replied  on  the  next  day,  saying  "  All  we  can  do  in 
the  matter,  as  your  agents,  is  to  give  notice  to  Oatway 
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4"  Co.,  the  sellers,  that  you  will  hold  them  liable  for  all      [i860.] 
lose,  damages,  &c.,  that  may  be  incurred  in  consequence    ^wilcheh- 
of  the  iron  (as  is  allied)  not  proving  to  be  as  described        '^^^ 
in  the  contract,  a  copy  of  which  we  sent  you  on  the  13th  Albxakdm. 
Jtme."     The  plaintiffs  then  wrote  to  state  that  they 
should  hold  the  defendants  responsible ;  and  the  defend- 
ants replied,  repudiating  any  responsibility  in  the  matter. 

The  defendants  received  no  brokerage  or  remunera* 
tion  j&om  the  plaintiff  in*  the  course  of  the  transaction, 
but  they  received  a  commission  of  1/.  55.  per  cent,  cal- 
culated upon  the  invoice  price  of  the  iron,  from 
OiUway,  which  was  paid  by  him  to  the  defendants  by 
their  deducting  it  from  the  invoice  price  transmitted 
through  them.  The  defendants  also  received  a  com- 
mission of  6L  per  cent,  from  the  owners  of  The  Sophie, 
on  the  charter  freight  of  the  iron  to  Rotterdam,  which 
commission  was  paid  them  by  the  master. 

At  the  conclusion  of  the  plaintiffs'  case  the  defend- 
ants' counsel  submitted  that  there  was  no  case  to  go  to 
the  jury  in  support  of  the  contract  alleged.  The  Lord 
Chief  Justice  held  that  there  was  -,  and  a  verdict  was 
found  for  the  plaintiffs,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendants,  if  the  Court  of 
Queen's  Bench  should  be  of  opinion,  on  the  evidence, 
that  the  case  ought  to  have  been  withdrawn  from  the 
jury. 

Montague  Smith,  in  last  Hilary  Term,  obtained  a  rule 
nisi  accordingly. 

Mellish  and  Crompton  Hutton  shewed  cause  (a).     If 

(a)  Friday^  May  25tli,  and  Monday,  May  28th.    Before  Cackbum 
C.  J.,  Wtyhtmaity  Crompton  and  Blackburn  JJ. 
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[I860.]  the  defendants  were  the  agents  of  the  plaintiflTs  for  the 
ZwiLOHEK-  purpose  of  accepting  the  iron,  they  are  liable  for  not 
'^'  exercising  due  care  in  accepting  it.  Now  the  jury  have 
Albxandbb.  found,  as  a  fact,  that  the  defendants  were  the  plaintiffs' 
agents  for  that  purpose.  That  finding  was  consistent 
with  the  evidence  furnished  by  the  correspondence  with 
respect  to  the  usual  course  of  dealing  in  transactions  of 
this  kind;  and  the  actual  contract,  created  by  those 
letters,  clearly  made  the  defendants  responsible,  not 
merely  for  the  delivery  and  the  shipping  of  the  iron,  but 
for  its  being  of  the  proper  description  and  quality.  Their 
duties  were,  in  fact,  to  include  all  that  the  plaintiffs 
would  otherwise  have  had  to  do  at  Bristol ;  and  it  was  in 
consideration  of  the  defendants  doing  this,  that  the 
plaintiffs,  who  would  otherwise  have  had  to  go  to  Bristol 
and  inspect  the  iron  themselves,  employed  the  defendants. 
ICockbum  C,  J.  The  plaintiffs  might  have  employed 
another  person  to  examine  the  iron,  and  might  have 
employed  the  defendants  merely  for  the  purpose  of  receiv- 
ing and  shipping  it.]  The  inference  is  the  other  way  : 
if  the  defendants  were  to  do  all  that  was  to  be  done  at 
Bristol,  the  examination  of  the  iron  would  be  part  of  their 
business.  [Cockbum  C  J.  The  defendants  get  no  com- 
mission firom  the  plaintiff.]  Their  commission  is  &om 
the  vendors  upon  the  sale,  and  firom  the  owner  of  the 
ship  upon  the  shipment ;  but  the  defendants  are  not  the 
less  retained  for  reward  by  the  plaintiffs ;  the  employ- 
ment which  the  plaintijBs  agree  to  give  the  defendants, 
in  consideration  of  their  agreement  to  receive,  examine, 
and  ship  the  iron,  is  an  employment  for  remuneration, 
though  the  remuneration  produced  by  it  is  paid  by  other 
parties.  Then,  being  so  employed  as  agents,  the  de- 
fendants were  bound  to  examine  the  iron  before  accept- 
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BAKT 
▼. 

Alsxaxdxb« 


ing  and  shipping  it.  They  had  placed  themselves,  as  [I860.] 
the  plaintiffs*  agents,  in  the  position  of  the  plaintiffs  them-  zwilchbh- 
selves,  as  regarded  the  acceptance  of  the  iron ;  and  they 
were  bound  to  exercise  that  right,  which  the  plaintiffs 
woold  clearly  have  had  and  exercised  if  they  had  been 
acting  for  themselves,  of  examining  the  iron  upon  de- 
livery, and  before  any  act  of  dominion  had  been  exer- 
dsed  over  it  by  them,  so  as  to  be  able  to  reject  it  if  it 
were  not  that  which  was  contracted  for.  The  plaintiffs, 
through  the  defendant's  want  of  care,  lost  their  power  of 
rejecting.  ICockbum  C.  J.  That  would  have  happened 
even  if  they  had  employed  the  defendants  only  to  ship.] 
The  defendants  chose  to  agree,  in  effect,  that  they  would 
take  the  plaintiffs'  place  for  the  purpose  of  accepting  the 
iron  :  they  are  therefore  liable  for  want  of  care  in  ac- 
cepting. ICockbum  C.  J,  You  must  bring  to  their 
knowledge  the  terms  of  the  contract.]  It  is  clear  that 
they  had  such  knowledge ;  and  that  the  inferiority  of  the 
iron  was  such  as  they  could  not  have  failed  to  perceive 
on  inspection.     [They  were  then  stopped  by  the  Court.] 

Montague  Smith  and  Karslake,  contra.  The  contract 
allied  in  the  declaration  was  not  proved.  The  de- 
fendants did  not  undertake  to  see  that  the  iron  forwarded 
by  Oatway  was  of  the  proper  quality.  They  acted,  in 
the  first  instance,  as  brokers  for  the  sale  of  the  iron,  and, 
subsequently,  as  the  plaintiffs'  agents  in  receiving  and 
forwarding  the  iron  so  sold ;  but  they  did  not  undertake 
to  be  answerable  for  its  quality.  They  had  no  power  to 
reject  it;  although  a  rejection  by  them  would,  of  course, 
have  been  good  if  the  plaintiffs  had  afterwards  ratified  it. 
[  Wightman  J.  Were  the  defendants  bound  to  receive 
whatever  Oatway  chose  to  send  ?    Cockbum  C.  J.    Even 


246 

[I860.] 

ZWILOUEN- 
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▼. 
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if  what  was  sent  were  such  as  they  knew  that  the  plain- 
tiffs would  not  have  accepted  ?]  The  defendants  did  not 
contract  with  the  plaintiffs  to  accept  at  alL  The  fallacy 
of  the  argument  on  behalf  of  the  plaintiffs  consists  in 
assuming  that  the  defendants  contracted  to  accept. 
The  retainer  of  the  defendants  by  the  plaintiffs  was  two 
fold ;  one^  as  brokers  between  Oatway  and  the  plaintiffs, 
for  the  sale  of  the  iron;  the  other,  as  agents  of  the 
plaintiff,  to  charter  a  ship  and  ship  the  iron :  so  that 
they  were,  after  the  iron  had  been  purchased,  merely  in 
the  position  of  shipping  agents  for  the  plaintiffs,  and 
were  not,  as  such,  bound  to  see  that  the  iron  shipped 
corresponded  with  the  iron  purchased  by  them  in  their 
previous  capacity  of  brokers;  a  relation  which  ended 
upon  the  purchase  of  the  iron. 


Mellish  and  Crompton  Hutton  [called  upon  by  the 
Court.]  There  was  one  continuous  retainer  of  the 
defendants  by  the  plaintiffs.  The  defendants  were 
aware,  from  the  first,  that  the  receiving  and  inspection 
of  the  iron  were  part  of  the  duties  for  the  performance 
of  which  they  were  originally  retained.  The  words 
"  weighed  and  delivered'^  in  the  sold  note,  are  strongly 
in  favour  of  this  inference.  As  to  the  power  to  reject, 
it  is  clear  that  the  defendants  were,  by  the  contract,  to 
represent  the  plaintiffs  at  Bristol  for  all  purposes :  and, 
as  representing  the  plaintiffs,  they  were  not  precluded, 
by  the  mere  receipt  of  the  iron,  from  inspecting  it,  and 
rejecting  it  if  it  was  not  of  the  quality  contracted  for ; 
Street  v.  Blay  (a). 

Cur.  adv.  vult. 

{a)  2  5.  #  Ad.  456. 


Zwiijchkx- 
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CocKBomN  C  J.  now  deCrered  the  jadgment  of  the      [ISGO.] 
Court. 

The  qoertioii  in  this  case  was,  whether  the  defendants, 
merdiantB  at  Brntol^  who  had  acted  as  brokers  for  the 
plaintiflis  who  are  merchants  at  Uoerpoot,  as  purchasers, 
ns  wen  as  for  the  selleTy^s  merchant  at  Bristol,  in  the  sale 
of  a  quantity  c^  scrap  iron  c^  a  quality  specified  in  the 
contract,  and  also  as  the  agents  of  the  plaintiffs  in  ship- 
ping the  iron  for  the  continent,  were  liable  to  the  plain- 
tiflb  for  accepting  and  shipping  such  iron,  it  being  an 
ascertained  bet  that  the  iron  was  so  far  inferior  in 
quality  to  the  description  specified  in  the  contract  as 
that,  if  the  duty  of  seeing  to  its  quality  attached  to  the 
defendants,  they  had  been  guilty  of  negligence  in 
accepting  it. 

It  appeared  that  the  defendants  had  written  to  the 
plaintiffs  proposing  to  them  to  purchase  the  iron  in 
question,  describing  it  as  of  a  specified  quality.  The 
plaintiff  answered,  desiring  to  have  an  offer  of  cost 
and  freight  to  Rotterdam.  To  this  the  defendants  replied, 
stating  the  price,  but  also  stating  their  inability  to  make 
an  offer  as  to  freight,  as  they  had  then  no  ship  available, 
but  expressing  their  conviction  that  they  should  shortly 
be  able  to  find  a  ship.  Subsequently^  and  before  the 
plaintiffs  had  closed  with  the  offer,  the  defendants  again 
wrote,  proposing  a  ship  for  the  conveyance  of  the  iron. 
The  plaintiffs,  in  answer,  accepted  the  purchase,  but  ob- 
jected to  the  particular  ship^  as  too  small  to  take  the  whole 
cargo ;  desiring  the  defendants  to  look  out  for  another. 
Hereupon  the  defendants,  as  agents  for  both  parties, 
entered  into  and  accepted  the  contract  of  salc^  and 
transmitted  the  same  to  the  plaintiffs.     They  afterwards 

VOL.  I.  s  E.   D.   &  s. 


248 


[trinity  vacation.] 


[I860.] 

ZWILCHEN- 

BABT 

▼. 

Alexander. 


engaged  a  vessel  to  convey  the  iron,  received  the  same, 
and  caused  it  to  be  shipped ;  assuring  the  plaintiffs,  in 
one  of  their  letters,  that  the  cargo  was  considered  a  first 
rate  description  of  scrap  iron.  As  has  been  stated,  the 
iron  turned  out  to  be  of  very  inferior  quality  to  the 
description  specified  in  the  contract ;  and,  the  plaintiffs 
having  sustained  a  serious  loss  in  consequence,  the 
present  action  was  brought :  and,  the  question  is,  whether, 
under  the  circumstances,  the  defendants  are  liable. 

Now  it  cannot  be  contended  that,  as  the  brokers  nego- 
tiating the  contract  of  sale  between  the  seller  of  the  iron 
and  the  plaintiffs  as  buyers,  any  responsibility  attached 
to  the  defendants  in  respect  of  the  quality  of  the  article 
sold.  Then,  did  any  such  obligation  attach  upon  their 
employment  by  the  plaintiffs  to  ship  the  iron?  It  seems 
clear  that  an  obligation  to  see  to  the  quality  of  goods 
required  to  be  shipped  does  not  necessarily  arise  on  the 
employment  of  a  shipping  agent.  Such  a  duty  may 
exist  from  usage  in  a  particular  department  of  trade ; 
but,  in  the  absence  of  any  such  usage,  it  can  only  arise 
from  the  agreement  of  the  parties.  But  there  was  here 
no  evidence  whatever  of  usage  :  and  the  correspondence 
between  the  parties  was  altogether  silent  as  to  any  super- 
vision or  discretion  to  be  exercised  by  the  defendants  in 
accepting  or  rejecting  the  iron. 

It  was  urged  upon  us,  indeed,  that  it  was  contemplated 
between  the  parties,  from  the  beginning,  that  the  iron, 
when  bought,  should  be  shipped  by  the  defendants  for 
the  plaintiffs ;  and  that,  as  the  plaintiffs  were  not  resident 
at  Bristol,  and  had  no  opportunity  of  inspecting  the  iron 
themselves,  and  as  the  defendants  were  cognizant  of  the 
terms  of  the  contract,   it  must   be   inferred  that   the 
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understanding  was  that  the  defendants  were  to  see  that       [I860.] 
the  iron  was  of  the  quality  contracted  for  before  they     zwilchen- 
received  it  on  account  of  the  plaintiflFs.     This  reasoning        "  ^f' 
does  not,  however,  appear  to  us  to  be  conclusive.   Though    Albxaudke. 
it  may  possibly  have  been  contemplated  throughout, 
between  the  parties,  that  the  iron  should  be  shipped  by 
the  defendants,  there  was  no  binding  engagement  on 
either  side  to  that  effect ;  and  the  plaintiffs,  after  accepting 
the  purchase,  might  have  employed  another  agent  to 
ship.      So  they  might  themselves  have  proceeded  to  in- 
spect and  accept  or  reject  the  iron,  or  have  sent  another 
agent  to  inspect  and  accept  or  reject  it     There  is 
nowhere  in  the  correspondence  any  instruction  to  the 
defendants  to  look  to  the  quality  of  the  iron,  or  authority 
to  them  to  reject  it.     And,  as  we  have  already  pointed 
out,  no  such  duty  or  authority  ought  necessarily  to  be 
implied  from  the  nature  of  the  employment  as  shipping 
agents ;  more  especially  as,  in  the  present  instance,  the 
defendants  were  to  receive  no  remuneration  from  the 
plaintiffs,  their  profit  being  derived  from  commission 
from  the  seller  on  the  sale,  and  from  commission  from 
the  shipowner  on  chartering  the  vessel  which  was  to 
convey  the  iron.    It  may  weU  have  been  that  the  plaintiffs 
looked  only  to  the  liability  of  the  seller,  who  was  then 
believed  to  be  solvent,  though  he  afterwards  turned  out 
to  be  otherwise.     At  all  events,  we  are  of  opinion  that 
no  obligation,  express  or  implied,  is  made  out  to  render 
the  defendants  liable. 

We  agree  that  the  question  was  properly  one  for  the 
jury,  if  there  was  evidence  of  any  engagement  by  the 
defendants  to  see  to  the  quality  of  the  iron  before 
accepting  and  shipping  it ;  but,  leave  having  been  reserved 
to  set  the  verdict   aside  and  enter   a  verdict  for  the 
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[I860.]       defendants,  if  the  Court  should  be  of  opinion  that  there 

ZwiLCHKN-    ^^  ^^^  evidence  to  be  left  to  the  jury  in  support  of  that 

"^^^        position,  we  are  of  opinion  that  there  was  an  absence  of 

Alexamdkb.    such  evidence ;  and  consequently  that  the  rule  must  be 

made  absolute. 

Rule  absolute. 


1861.  IN  THE  EXCHEQUER  CHAMBER. 


Thursday,       ZwiLCHENBART  and  another,  appellants,  against 

Alexander  and  another,  respondents. 

For  marginal  note,  seo  ante,  p.  234. 

^HE   plamtifls  having  appealed  to   the   Exchequer 
Chamber^ 


Mellish  was  now  (a)  heard  for  the  appellants  (plaintiffs 
below).  The  argument  was  substantially  the  same  as 
in  the  Court  below. 

Karslake,  in  the  course  of  his  argument  for  the 
respondents^  was  stopped  by  the  Court. 

Mellish  was  heard  in  reply. 

Pollock  C.  B.  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen^s  Bench  should  be  aflSrmed. 
The  declaration  puts  the  alleged  cause  of  action  as 
arising  upon  a  contract :  but  perhaps  it  will  be  better 
to  consider  it  as  a  question  of  duty.     The  plaintiffs 

(a)  Before  Pollock  C.  B.,  BramweU  B.,   WiUiama,  WiHes,  Byles  and 
Keating  J  J. 
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allege  that  tlie  defendants  (who,  it  is  to  be  observed, 
were  not  to  receive  any  remuneration  from  the  plaintiffs) 
had  a  certain  duty  to  peiform  towards  the  plaintiffs,  for 
the  nonperformance  of  which  they  would  be  liable  to  an 
action  for  negligence.  The  declaration  states,  in  effect, 
that  the  defendants,  in  consideration  of  an  advantage 
procured  for  them  by  the  plaintiffs  in  employing  them, 
undertook  to  do  all  that  was  reasonable  for  the  defendants 
to  do  under  the  circumstances.  I  do  not  think  it  is  a 
satisfactory  plan  to  leave  the  particular  terms  of  the 
contract  to  be  assumed  from  this  general  allegation. 
It  is  better  to  state  the  contract  in  detail,  or  to  lay  at 
once  a  breach  of  duty.  But,  further,  I  do  not  think 
there  is  such  combined  consideration  as  is  alleged  in 
the  declaration,  or  one  which  raises  the  alleged  liability 
in  the  defendants.  I  do  not,  however,  rest  my  judgment 
on  that  ground.  At  the  trial  the  question  raised  was, 
was  it  the  duty  of  the  defendants  to  inspect  the  iron  ? 
It  was  urged  that,  although  there  was  no  positive  under- 
taking by  them  to  do  so,  the  duty  to  do  so  necessarily 
arose  out  of  their  relation  to  the  plaintiffs.  Now  the 
defendants  acted  in  a  twofold  capacity;  as  brokers 
between  Oatway  and  the  plaintiffs  for  the  purchase  of 
the  iron,  and  as  agents  of  the  plaintiffs  for  shipping  it. 
For  their  services  in  the  first  capacity  they  were  paid 
by  the  vendor ;  for  their  services  in  the  second  by  the 
owner  of  the  ship.  How  could  a  duty  arise  in  them, 
in  either  capacity,  to  inspect  the  iron  ?  It  was  argued 
that  there  was,  in  fact,  one  continuous  retainer  of  the 
defendants  by  the  plaintiffs  both  as  brokers  and  shipping 
agents.  But,  even  if  so,  that  which  is  not  a  duty  in 
cither  capacity  singly  cannot  become  a  duty  by  the  two 
capacities  being  combined ;  unless  there  be  a  usage  that. 
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where  there  is  such  combination^  such  duty  arises. 
But  of  usage  there  was  no  evidence  at  all :  and,  in  the 
absence  of  evidence  to  that  effect,  the  question  whether 
the  duty  arose  upon  such  combination  could  not  well 
have  been  left  to  the  jury.  Independently,  therefore, 
of  the  declaration,  I  think  that  the  judgment  of  the 
Court  below  should  be  affirmed. 


Williams  J.  I  am  of  the  same  opinion :  and  give 
my  judgment,  not  upon  any  point  raised  by  the  plead- 
ings, but  upon  the  question  really  raised  by  the  parties 
at  the  trial.  I  think  there  was  no  evidence  of  such 
obligation  on  the  defendants  as  was  set  up.  I  am  not 
prepared  to  say  that,  in  some  cases,  where  a  party 
undertakes  the  combined  duties  of  broker  and  shipping 
agent,  some  implied  contract  on  his  part  may  not  arise 
which  would  not  arise  where  he  acts  in  either  capacity 
singly.  But  there  was  no  such  combined  retainer  here, 
in  my  opinion. 


WiLLEs,  Btles  and  Keating  JJ.,vand  Bramwell  B. 
concurred. 

Judgment  affirmed. 
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[18i80.] 


Robert  Wilet  against  Thomas  Crawford  and  [Saturday, 

John  William  Fenwick.  isco.] 


Merchant 
The  Merchant  Shipping  Act,  1854,  17  &  18  VicU  e.  104.,  enacts  that   Shipping  Art, 
*'  ihe  certificate  of  resistxy  shall  be  used  only  for  the  lawful  navigation    ISM. 
of  the  ship,  and  shall  not  be  subject  to  detention  by  reason  of  any  title.    Certificate  of 
Uen,  charge,  or  interest  whatsoever  which  any  owner,  mortgagee,  or  other   registry, 
penon  may  have  or  claim  to  have  on  or  in  the  ship  described  in  such   Action  for 
certificate:  and  if  any  person  whatever*'  "refuses  on  request  to  deliver  tiUtention. 
up  such  certificate  when  in  his  possession  or  under  his  controul  to  the 
person  for  the  time  being  entitled  to  the  custody  thereof  for  the  purposes 
of  such  lawfol  navigation,"  proceedings  may  be  taken  before  a  justice ; 
**  and  unless  it  is  proved".  **  that  there  was  reasonable  cause  for  such 
reftisal,  the  offender  shall  incur  a  penalty  not  exceeding  UK)/." ;  which, 
or  any  part  of  which,  by  sect  524,  the  justice  may.  if  he  tliinks  fit, 
direct  to  be  applied  in  compensating  any  person  for  damage  sustained 
by  him  in  consequence  of  the  wrong^  act 
Held,  by  the  Court  of  Queen's  Bench, 

1.  That  the  effect  of  sect  50  is  to  make  any  pledge  of  the  certificate, 
for  any  purpose  whatever,  though  for  a  good  consideration,  illegal 
and  void;  and,  consequently,  any  detainer  of  a  certificate  so  pledged 
illegal 

2.  That,  where  the  person  entitled  to  the  custody  of  the  certificate 
for  the  purposes  of  navigation  is  also  the  owner  of  the  ship,  he  has  a 
right  of  action  against  the  party  so  detaining  the  certificate,  in  addition 
to  his  remedy,  in  the  former  character,  by  a  complaint  before  a  justice. 
And  this,  though  he  be  himself  the  pledger,  and  for  a  good  consideration. 

Judgment  afllrmed  in  the  Exchequer  Chamber,  but  with  hesitation. 

3.  Qtuere,  by  the  Court  of  Queen's  Bench,  whether  an  action  at  law 
would  lie,  by  the  party  merely  entitled  to  the  custody,  for  the  detainer 
made  unlawful  by  the  penal  part  of  the  enactment  If  it  would,  semhh 
that  the  declaration  snould,  in  that  case,  aver  absence  of  reasonable 
cause. 

T^HE  declaration  stated  that  plaintiff  was  the  owner 
of  a  certain  vessel  called  The  Pacific,  which  was 
then  ready  for  sea,  and  about  to  sail  on  a  foreign 
voyage,  of  which  defendants  had  notice :  that  plaintiff 
deposited  with  defendants  the  certificate  of  registry, 
which  had  been  granted  according  to  the  statute  in 
such  case  made,  and  which  was  used  for  the  lawful 
navigation  of  the  said  vessel  :  that  she  was  then  about 
to  proceed  to  sea  on  a  foreign  voyage,  and  was  ready. 
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[I860.]  and  about  to  sail.  That  defendants^  being  then  in  pos- 
WiLBT  session  of  the  said  certificate  of  registry,  and  plaintiflF 
CbawVord  ^^^S  *^®  person  entitled  to  the  custody  of  the  said  cer- 
tificate, according  to  the  statute  in  such  case  made  and 
provided,  requested  them  to  deliver  up  the  said  certificate 
for  the  purposes  of  such  lawful  navigation  as  aforesaid  : 
yet  defendants  refused  to  deliver  the  said  certificate  up 
to  plaintifi^y  being  the  person  for  the  time  being  entitled 
to  the  custody  thereof,  for  the  purposes  of  such  lawful 
navigation  as  aforesaid,  whereby  the  said  vessel  of  plain- 
tiff was  prevented  from  sailing  or  going  to  sea,  and 
plaintiff  was  forced  and  compelled  to  keep  and  detain 
the  said  vessel  in  harbour  imtil  the  said  certificate  should 
be  delivered  up,  and  the  said  vessel  was  necessarily 
detained  and  prevented  from  going  to  sea  by  reason  of 
defendants'  said  refusal :  and  plaintiff  lost  the  profits 
which  would  and  might  have  accrued  to  him  from  the 
sailing  of  the  said  vessel,  and  was  put  to  expense  in 
paying  wages  of  the  crew  during  such  detention,  and  was 
otherwise  injured. 

Pleas :  1.  Not  guilty.  2.  That  plaintiff  was  not,  at 
the  time  when  &c.,  entitled  to  the  custody  of  the  said 
certificate  as  alleged.  3.  That  plaintiff  did  not  make 
such  request  as  alleged.     4.  Leave  and  licence. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Blackburn  J.,  at  the  Liverpool 
Spring  Assizes,  1860,  it  appeared  that,  on  1st  April, 
1858,  The  Pacific  was  at  North  Shields,  and  ready  to 
sail  on  a  voyage  to  Spain.  On  that  day  a  Mr.  Ingledew 
made  a  claim  upon  the  plaintiff,  who  was  captain  and 
owner  of  Tlie  Pacific,  as  mortgagee  of  another  ship, 
The  Isabella,  of  which  the  plaintiff  had  formerly  been 
owner,  and  which  had  been  lost ;  and  they  went  together 
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to  the  oflSce  of  the  defendants,  who  were  attorneys  at      [1860.1 
North  Shields,  and  acted  as  attorneys  for  Ingledew^  for  the        wilet 
purpose  of  settling  the  matter.     The  defendant  Fenusick  ^^ 

threatened  to  arrest  the  plaintiff  unless  he  deposited  the 
certificate  of  r^istry  of  Hie  Pacific,  as  a  security  against 
his  sailing,  and  proposed  that  it  should  be  deposited  for 
ten  days.  The  plaintiff  refused,  saying  that  he  was  ready 
fiir  sea,  but  that,  as  the  weather  looked  adverse,  he 
should  not  object  to  deposit  it  till  the  5th  April,  think- 
ing, as  he  swore  at  the  trial,  that  there  was  no  chance 
of  getting  to  sea  before  then.  On  3d  April  the  wind 
changed,  and  the  plaintiff,  finding  that  he  could  get  to 
sea,  then  demanded  the  registry  from  the  defendants, 
which  they  refused  to  give  up  until  the  5th  April,  when 
they  gave  it  back  to  the  plaintiff.  By  that  time  the 
wind  had  changed,  and  plaintiff  was  prevented  from 
going  to  sea. 

The  defendants'  counsel  objected  that  sect  50  of  The 
Merchant  Shipping  Act,  1854, 17  &  18  Vict  c.  104,  did 
not  apply  to  the  case  of  the  plaintiff;  who,  as  owner,  had 
a  right  to  divest  himself  of  the  custody  of  the  certificate, 
and  could  not  afterwards  demand  it  back  in  his  character 
of  captain,  as  being  entitled  to  it  for  the  purposes  of  navi- 
gation. The  plaintiff's  counsel  contended  that,  as  the 
deposit  was  made  without  consideration,  the  plaintiff 
was  entitled,  under  the  Act,  to  demand  the  certificate, 
and  that  an  action  at  law  lay  for  the  refusal  of  the 
defendants  to  give  it  up. 

A  verdict  was  taken  for  the  defendants,  with  leave  to 
move  to  enter^  a  verdict  for  the  plaintiff  for  32/.,  the 
admitted  amount  of  damages  caused  to  the  plaintiff  by 
the  detention. 
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[I860.]  Brett,  in  last  Easter  Term,   obtained  a  rule   Nisi 

WiLBT  *^  enter  the  verdict  for  the  plaintiff  for  that  amount^ 
Crawioed  ^^  ^^®  ground  that  the  detention  of  the  register  by  the 
defendants  was  unlawful  by  virtue  of  sect.  50  of  The 
Merchant  Shipping  Act^  1854^  and  that  the  plaintiff  was 
damaged  by  reason  of  such  unlawful  act,  and  was  there- 
fore entitled  to  maintain  this  action. 

Manisty  also  obtained  a  cross  rule,  on  behalf  of  the  de- 
fendants, to  arrest  the  judgment  (if  the  other  rule  should 
be  made  absolute),  on  the  ground  that  the  declaration 
was  bad  in  law,  and  did  not  disclose  any  cause  of  action. 

Manisty  and  T.  Jones  (Northern  Circuit)  shewed 
cause  (a).  The  declaration  is  founded  on  sect.  50  of 
The  Merchant  Shipping  Act,  1854, 17  &  18  Vict.  c.  104., 
which  enacts  that  *'  the  certificate  of  registry  shall  be 
used,  only  for  the  lawful  navigation  of  the  ship,  and  shall 
not  be  subject  to  detention  by  reason  of  any  title,  lien, 
charge,  or  interest  whatsoever  which  any  owner,  mort- 
gagee, or  other  person  may  have  or  claim  to  have  on  or 
in  the  ship  described  in  such  certificate;  and  if  any 
person  whatever,  whether  interested  or  not  in  the  ship, 
refuses  on  request  to  deliver  up  such  certificate  when 
in  his  possession  or  under  his  control  to  the  person  for 
the  time  being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawful  navigation  as  aforesaid,  or  to 
any  registrar,  officer  of  the  customs,  or  other  person 
legally  entitled  to  require  such  delivery,  it  shall  be  law- 
ful for  any  justice,  by  warrant  under  his  hand  and  seal, 
or  for  any  Court  capable  of  taking  cognizance  of  such 
matter,  to  cause  the  person  so  refusing  to  appear  before 

(a)  Saturday^  June  16th.    Before  Crompton^  Hill  and  BlacJIibum  JJ. 
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hira  and  to  be  examined  touching  such  refusal;  and      [I860.] 
unless  it  is  proved  to  the  satisfaction  of  such  justice  or       Wilet 
Court  that  there  was  reasonable  cause  for  such  refusal     caAwroRD. 
the  offender  shall  incur  a  penalty  not  exceeding  one 
hundred  pounds ;  but  if  it  is  made  to  appear  to  such 
justice  or  Court  that  the  certificate  is  lost^  the  party 
complained  of  shall  be  discharged,  and  such  justice  or 
Court  shall  thereupon  certify  that  the  certificate  of  re- 
gistry is  losf    Now,  first  (as  to  the  cross  rule),  even 
if  the  plaintiff  have  any  remedy,  it  is  not  by  an  action 
at  law.     Sect.  60  gives  to  justices,  or  to  any  Court  of 
competent  jurisdiction,  power  to  deal  summarily  with 
the  dispute,  and  to  inflict  a  penalty,  which,  by  sect.  524, 
they  may  direct  to  be  applied  by  way  of  compensation 
for  the  damages  sustained  by  the  party  complaining. 
The  general  rule  is  that,  when  a  statute  provides  com- 
pensation, the  statutory  remedy  is  not  cumidative,  but 
is  given  in  substitution  for  the  ordinary  remedy  by  ac- 
tion.    In  Bawen  v.  Fox  {a),  where  the  question  turned 
upon  the  construction  of  the  corresponding  section  in 
the  old  Blister  Act,  4  G.  4.  c.  41.  s.  25.,  Lord  Ten- 
terden  C  J,  says  "  It  may  be  a  question  whether,  upon 
the  true  construction  of  this  statute,  a  party  can  be  said 
wilfully  to  detain  a  ship's  register,  if  he  does  so  by 
reason  of  a  lien  upon  it.     Assuming  the  right  construc- 
tion to  be  that  the  detention  would  be  wilful,  notwith- 
standing the  lien,  it  does  not  follow  that  this  action  of 
trover  was  maintainable,  being  founded  on  the  com-  [ 

mon  law ;  for  by  that  law  a  party  cannot  reclaim  a 
thing  pledged  without  paying  all  that  is  due  upon  the 
account  for  which  it  was  pledged,  if  the  plaintiff 
intended  to  avail  himself  of  the  right  given  by  the 

(<?)  10  B.  4'  a  41. 
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[I860.]  statute,  he  should  have  pursued  the  course  pointed  out 
Wiley  ^7  *^®  statute/'  ^Blackburn  J.  The  language  of  stat. 
Crawford  4  C  4.  c.  41.  8.  25.  is  different  from  that  of  stat.  17  &  18 
Vict  c,  104  8.  50.  Crompton  J.  Suppose  the  damages 
sustained  in  consequence  of  the  detention  of  the  cer- 
tificate are  more  than  100/.,  which  is  the  extent  of  the 
penalty  which  can  be  inflicted  under  the  statute:  is 
not  the  injured  party,  in  such  a  case,  entitled  to  bring 
an  action?]  Secondly,  the  plaintiff  is  not  the  ^^ person 
for  the  time  being  entitled  to  the  custody*'  of  the  cer- 
tificate "  for  the  purposes  of  "  lawful  navigation.'' 
After  he  had  pledged  the  certificate,  he  was  not  entitled 
to  the  custody  of  it  at  all.  Being  master  as  well  as 
owner,  the  right  to  the  custody  of  the  certificate  for  the 
purposes  of  lawful  navigation  was  in  him  in^  the  first 
instance :  that  appears  from  Arhle  v.  Henzell  [a) :  but,  in 
that  combined  capacity  he  had  the  right  to  divest  himself 
of  his  possession  of  the  certificate,  if  he  chose.  [  Cromp- 
ton 3,  The  '^lien"  on  the  ship,  which  sect.  50  provides 
shall  not  justify  the  detention  of  the  certificate,  may 
mean  a  lien  arising  out  of  the  claims  of  part  owners. 
Here  the  lien,  if  there  be  one,  is  a  lien  on  the  certificate 
only,  created  by  the  deposit.]  That  is  so :  the  ship  itself 
is  not  charged  at  all.  Sect.  50  was  intended  to  apply 
only  to  disputes  between  part  owners  or  mortgagees, 
and  to  prevent  any  one  of  them  from  enforcing  his  claim 
in  respect  of  the  ship,  adversely  to  the  others,  by  gaining 
possession  of  and  detaining  the  certificate. 

Further,  the  declaration  alleges,  not  a  detention  of 
the  certificate  without  reasonable  cause,  but  an  absolute 
refusal :  so  that  it  gives  the  defendants  no  opportunity 
of  setting  up  a  lawful  cause  of  detention. 

(rt)  8  E.  4'  B.  828. 
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BreHy  contri.     Sect.  50  of  stat  17  &  18  Vict  c.  104.       [I860.] 
has  been  substituted  for  sect.  23  of  stat.  8  &  9  Vict        Wilky 
c.  89.,  which  enacted  that  a  bond  should  be  given  to     crawpord 
the  Crown  by  the  master  and  owner,  or  the  master  and 
a  certain  number  of  the  part  owners,  with  a  condition 
that  the  certificate  should  ^'  not  be  sold,  lent,  or  other- 
wise disposed  of  to  any  person  or  persons  whatsoever,'^ 
and  should  be  **  solely  made  use  of  for  the  service  of 
the  ship.^'  •  ^Blackburn  J.     Sect.  30  of  that  Act  seems 
to  be  the  section  corresponding  with  sect.  50  of  stat. 
17  &  18  Vict  c.  104]     Sect.  50  combines  some  of  the 
provisions  of  both  sections  of  the  earlier  Act ;  and,  con-  | 

struing  one  Act  by  the  other,  it  is  clear  that  sect.  50  was 
not  intended  to  apply  merely  to  disputes  between  part 
owners  or  mortgagees,  but,  for  the  purpose  of  protecting 
shippers  and  merchants,  and  the  public  generally,  to 
prevent  the  sailing  of  the  ship  from  being  delayed  by 
the  detention  of  the  certificate  in  respect  of  any  claim 
or  lien  whatever.  The  defendants,  therefore,  had  no 
right  to  detain  the  certificate.  As  to  the  objection  that 
the  only  remedy  is  by  a  proceeding  before  a  justice,  it  is 
clear,  as  has  been  suggested  by  the  Courts  that  the 
damages  arising  from  the  detention  may  be  much 
greater  than  the  penalty  wliich,  under  sects.  50.  524, 
the  justices  may  inflict  and  appropriate  by  way  of 
compensation.  [Hill  J.  Sect.  524  seems  intended  to 
provide  for  all  loss.]      As  to  the  objection  that  the 

declaration   does  not   allege   that    the   detention  was  If 

without  reasonable  cause,  such  allegation  is  not  neces-  |[/ 

sary  in  a  declaration  at  common  law^  though  it  would 
be  necessary  to  prove  the  fact  in  proceedings  before  f 

justices.  But  the  certificate  here  was  not  detained  for 
reasonable  cause,  inasmuch  as  the  only  cause  of  detention 
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[1860.1  set  up  by  the  defendants  was  a  deposit  by  the  plaintiff, 
^jj^^Y  which  the  Act  expressly  provides  is  in  no  case  to  justify 
the  withholding  of  the  certificate  from  the  person  who 
is  entitled  to  its  custody  for  the  purposes  of  lawful 
navigation;  which  the  plaintiff,  as  captain  and  owner, 
clearly  was. 

Cur.  adv.  vulL 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 

The  question  arising  in  the  first  rule  in  this  case  is 
whether  the  plaintiff,  upon  the  evidence  at  the  trial,  was 
the  person  for  the  time  being  entitled  to  the  custody  of 
the  certificate  of  registry. 

This  depends  upon  the  construction  of  sect.  60  of 
The  Merchant  Shipping  Act,  1854.     It  appeared  that 
the  plaintiff  had,  for  what  seemed  to  us,  when  the  rule 
was  obtained,   a  sufficient    consideration,  pledged    or 
deposited  the  certificate  until  the  Monday  after  the  day 
when  the  pledge  or  deposit  was  made,  with  a  view  of 
securing  to  the  defendants  that  the  ship  should  not  sail 
until    that    time.      On    the   Saturday    preceding  the 
Monday^  the  wind  having  changed,  the  plaintiff  was 
desirous  of  sailing,  and  applied  to  the  defendants  for  the 
certificate.    Apart  from  the  provisions  of  the  statute,  the 
defendants  would  have  had  a  right  to  hold  the  certificate 
until  the  Monday ,  and  the  plaintiff  would  not  have  been 
entitled  to  the  possession  thereof  as  against  the  defendants 
claiming  to  hold  under  the  deposit     The  plaintiff,  how- 
ever, contends  that,  according  to  the  provisions  of  the 
seft.  50  of  the  above  statute,  any  such  pledge  or  deposit 
is  forbidden  and  void,  and  can  confer  no  right  to  the 
pledgee  to  hold  it,  nor  at  all  interfere  with  the  right  of 
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possession  in  the  plaintiff^  as  master  and  owner^  for  the       [I860.] 
purposes  of  navigation.  Wiley 

The  proviso  in  the  recent  statute  in  question  differs  cbawfoed. 
considerably  from  prior  enactments.  Stat.  4  (7. 4.  c.  41. 
s.  25.,  after  reciting  that  it  is  not  proper  that  any  person, 
imder  any  pretence,  should  detain  the  certificate  of 
registry  of  any  ship  or  vessel,  or  hold  the  same  for  any 
purpose  other  than  the  lawful  use  and  navigation  of  the 
vessel,  imposes  a  penalty  on  the  person  wilfully  detaining 
the  certificate  of  registry.  On  this  statute  the  Court  of 
King's  Bench,  in  the  case  of  Botcen  v.  Fox  (a),  held  that 
the  pledge  of  the  certificate  gave  a  lien  sufficient  to 
defeat  an  action  of  trover :  and  they  observed  that,  if  the 
plaintiff  intended  to  avail  himself  of  the  right  given  by  the 
statute,  he  should  have  pursued  the  course  pointed  out  by 
the  statute;  and  they  accordingly  refused  a  rule  to  shew 
cause  why  the  verdict  for  the  defendants  should  not  be 
set  asida  By  sect.  19  of  this  statute,  4  (7.  4.  c.  41.,  the 
bond  to  be  given  to  the  Crown  is  to  be  conditioned  that 
the  certificate  shall  not  be  sold,  lent,  or  otherwise  disposed  of, 
but  solely  made  use  of  for  the  service  of  the  ship ;  and 
similar  enactments  to  those  in  stat.  4  6r.  4.  c,  41.  are 
contained  in  other  statutes,  and  were  continued  by  stat. 
8  &  9  Vict  c.  89.  These  provisions,  however,  have  now  been 
abolished  by  stat.  17  &  18  Vict.  c.  120. ;  and  very  diffe- 
rent language  is  used  in  sect.  50  of  The  Merchant  Ship- 
ping Act,  1854.  By  that  section,  instead  of  a  recital  of 
the  propriety  of  the  certificate  being  used  for  the  pur- 
pose of  navigation  only,  it  is  directly  enacted  that  the 
certificate  of  registry  shall  be  used  only  for  the  lawfiil 
navigation  of  the  ship.  And  the  plaintiff  contends  that 
tliis  enactment  makes  it  unlawful  to  use  it  by  way  of 
pledge. 

(«)  10  /?.  iJ-  C.  41. 
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[I860.]  It   was   said,  on  the  part  of  the  defendants,  that 

^j^gy  the  following  words,  '^  and  shall  not  be  subject  to 
Crawford  detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatsoever  which  any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the  ship  described 
in  such  certificate,'*  restrict  and  limit  the  operation  of  the 
first  part  of  the  section,  and  confine  its  operation  to  the 
case  of  a  lien  or  interest  in  the  ship,  so  as  to  prevent  any 
part  owner  or  mortgagee  or  pledgee,  by  way  of  bottomry 
or  otherwise,  claiming  any  right  to  detain  the  certificate. 
We  do  not,  however,  think  that  this  is  the  true  construc- 
tion of  the  clause.  The  section  seems  to  consist  of  three 
parts ;  by  the  first  of  which  the  dealing  with  the  certifi- 
cate for  any  other  purpose  than  the  navigation  of  the 
ship  is  expressly  forbidden.  By  the  second  branch  the 
certificate  is  made  not  subject  to  detention  by  reason  of 
any  claim  on  the  ship ;  probably  to  prevent  any  squabble 
amongst  part  owners  or  mortgagees  hindering  the  navi- 
gation of  the  vessel.  The  first  seems  aimed  at  what  the 
former  statutes  recited  as  improper,  namely,  the  use  for 
other  purposes  than  the  navigation,  which  must,  we  think, 
include  a  sale  or  pledge.  And,  whilst  the  former  statutes 
seem  to  have  made  it  a  forfeiture  of  the  bond,  the  present 
section  seems  to  have  forbidden  such  improper  use 
altogether.  The  first  branch  providing  against  a  sale  or 
pledge  of  the  certificate,  the  second  seemed  necessary  to 
prevent  any  right  to  detain  by  reason  of  any  claim, 
interest  or  lien  in  the  ship  itsel£  And  the  third  part  of 
the  section  makes  a  party  detaining,  in  some  cases, 
namely,  those  without  reasonable  cause  for  the  refusal, 
liable  to  a  penalty.  If,  then,  the  first  part  of  the  clause, 
as  we  think,  forbids  the  pledging  the  certificate,  by  enact- 
ing that  it  shall  not  be  used  for  any  other  purpose  than  the 
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navigation^  it  follows  that  such  pledge  is  illegal  and  void^       [186*0.] 
and  gives   no  right  to   detain;    and   consequently  the        Wilet 
plaintiff,  who,  on  the  evidence,  was  both  master  and     cbawford 
owner,   was  the  person  entitled  to  the  possession   as 
all^;ed  in  the  declaration  and  traversed  in  the  only  plea 
now  in  question:  and  the  plaintiff  therefore  is  entitled 
to  have  the  rule  for  entering  the  verdict  for  him  on  this 
plea  made  absolute. 

The  second  rule  before  us  was  to  shew  cause  why  the 
judgment  should  not  be  arrested  on  the  ground  of  the 
declaration  shewing  no  good  cause  of  action.  This  rule 
was  granted  on  the  application  of  the  defendants'  counsel, 
not  on  any  technical  ground  of  special  pleading,  but  to 
prevent  his  being  shut  out  from  any  real  defence  he 
might  have  on  the  construction  of  the  statute,  if  it  should 
appear  that  such  defence  arose  rather  on  the  record 
than  on  the  evidence.  The  plaintiff  contended  that  the 
declaration  was  good,  as  shewing  a  wrongful  act  in 
contravention  and  disobedience  of  the  statute,  and  a 
damage  arisidg  therefrom  to  the  plaintiff:  audit  was, 
secondly,  put  as  a  right  of  action  arising  from  the 
detention  of  the  property  to  which  the  plaintiff  was 
entitled,  and  which  the  defendants  detained  from  him  to 
his  damage,  under  a  pledge  rendered  invalid  by  the 
statute. 

If  the  question  were,  whether  the  plaintiff  could 
recover  for  the  act  of  detainer  made  imlawful  by  the 
penal  part  of  the  enactment,  the  declaration  would  seem 
to  require  an  averment  that  the  detainer  was  without 
lawful  excuse ;  and  there  would  also  be  some  doubt  as  to 
whether  the  remedy  for  the  statutory  wrong  should  not 
be  pursued  according  to  the  mode  pointed  out  by  the 
statute,  or  whether  tlie  case  might  not  fall  within  the 

VOL.  I.  T  E.    B.    &    S. 
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[I860.]      principle  oi  Mayor  of  Lichfield  y,  Simpson  (a):  in  favour 

WiLEr       of  which  latter  view  it  might  be  urged  that  in  this  case 

Crawpord.    *^®  damages  may  be  greatly  beyond  any  remedy  wliich 

the  party  grieved  could  obtain  under  the  penal  part  of 

the  clause. 

Assuming,  however,  that  we  are  right  in  our  construc- 
tion of  the  statute,  we  think  that  there  was,  on  the  facts 
disclosed  at  the  trial,  a  clear  right  of  action,  by  reason  of 
the  right  of  property  and  possession  being  in  the  plaintiff, 
and  by  the  wrongful  detainer  occasioning  the  damage. 
It  seems  to  us  that,  the  plaintiff  being  entitled  to  the 
certificate,  and  the  pledge  of  the  certificate  being  illegal 
and  null,  the  detainer  thereof  from  the  plaintiff*  after  his 
demanding  its  return  for  the  purposes  of  navigation,  and 
the  damage  to  him  arising  therefrom,  constitute  a  cause 
of  action.  It  may  possibly  be  that  the  conversion  and 
detainer  should  have  been  stated  more  expressly :  but 
this  fault,  if  there  be  any,  would  be  amended  by  a  few 
words  which  we  should  give  liberty  to  insert  if  it  became 
necessary.  » 

The  rule  for  arresting  the  judgment  will  therefore  be 
discharged. 

Rule  for   entering  the   verdict    for  the 

plaintiff  made  absolute. 
Rule   for  arresting    the    judgment   dis- 
charged. 

(a)  8  Q,  R  65. 
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1861. 


IN  THE  EXCHEQUER  CHAMBER. 
RoBEBT  Wiley  against  Thomas  Crawfoed  and  Fridtw, 

^  May  10th. 

John  William  Fenwick. 

For  marginal  note,  see  ante,  p.  253. 

^PHE   defendants   having   appealed    from  the   above 
decision. 
In  last  Hilary  Vacation  {a\ 

T.  Jones  (Northern  circuit)  was  heard  for  the  appel- 
lants. The  plaintiff  could  not  avoid  the  pledge  of  the 
certificate  which  he  had  himself  made  for  good  con- 
sideration. It  was  held,  by  the  Court  below,  that  the 
enactment  of  sect.  50  of  stat.  17  &  18  VicL  c.  104.  was 
absolute  and  imperative,  and  rendered  void  any  pledge 
or  deposit  whatever  of  the  certificate,  whether  for  good 
consideration  or  not;  and  that  the  plaintiff,  being 
entitled  to  the  custody  of  it,  had  a  right  to  demand  it 
from  the  defendants,  and  to  bring  an  action  upon  their 
refusal  to  give  it  up.  But  the  detention  which  the 
Legislature  intended  to  make  unlawful  by  sect.  50  was  a 
detention,  without  reasonable  cause,  to  the  prejudice 
of  the  party  entitled  to  the  custody.  That  there  must 
be  a  want  of  reasonable  cause  is  shewn  by  the  third 
member  of  the  section,  which  requires  such  want  of 
reasonable  cause  to  be  shewn  to  the  justices :  that  the 
detention  must  be  to  the  prejudice  of  the  party  entitled 

(a)  Wednesday,  February  6th.    Before  Williams^  Willes,  Byles  and 
Keating  JJ.,  BramweU  and  Ch/inneU  BB. 

T    2 
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1861.  to  the  custody  is  shewn  by  the  second  member  of  the 
Wn^EY  section,  which  treats  only  of  a  refusal  to  the  party  so 
Crawford,  entitled.  Now,  first,  the  plaintifi^  is  not  the  person 
^'  for  the  time  being  entitled  to  the  custody^'  of  the 
certificate  "for  the  purposes  of  "lawful  navigation.'^ 
He  was  entitled  to  the  custody  in  the  first  instance,  as 
being  captain  and  owner.  But,  if  he  chooses  to  waive 
that  right,  and  to  deposit  it  for  a  good  consideration, 
he  is  no  longer  entitled  to  the  ciistody,  imtil  he  has  paid 
what  is  due  upon  the  account  in  respect  of  which  it  was 
pledged.  Sect.  50  was  intended  to  prevent  injury  to 
commerce  from  disputes  between  part  owners  or  mort- 
gagees, and  a  pledging  of  the  certificate  to,  or  a  detention 
of  it  by,  any  one  of  them  on  account  of  some  claim  or 
lien  upon  the  ship.  Where  there  is  no  division  of 
interest,  as  in  the  present  case,  the  deposit  of  the  cer- 
tificate, and  its  detention  in  respect  of  a  lien,  does  not 
work  the  mischief  to  prevent  which  the  section  was 
framed.  In  Clarke  v.  Batters  (a),  which  turned  upon 
the  construction  of  the  earlier  Ship  R(^stry  Act,  8  &  9 
Vict.  c.  89.,  Vice  Chancellor  Wood,  in  giving  judgment, 
cites  Dowen  v.  Fox  (A),  and  says  that  that  case  "  estab- 
lishes that  such  a  species  of  property  may  be  conferred 
in  a  certificate  of  a  ship's  registry,  deposited  by  way  of 
security  for  advances  of  money  for  the  use  of  the  ship, 
as  to  prevent  the  owner  of  the  ship  from  demanding 
back  the  certificate  till  the  money  is  repaid.  Such  a 
lien  is  not  inconsistent  with  the  policy  of  the  Ship 
Registry  Act.''  Secondly,  the  circumstances  -under 
which  the  deposit  of  the  certificate  was  made  in  the 
present  case  furnished  a  reasonable  cause  for  the  refusal 
by  the  defendants  to  deliver  it  up  to  the  plaintiff.     But, 

(a)  1  K.  4'  J.  242.  (h)  10  B.  4'  C.  41. 
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fortliery  the  declaration^  as  framed^  at  all  events  shews  1861. 
no  cause  of  action  on  the  face  of  it.  It  alleges  that  the  wilby 
defendants  refused  contrary  to  the  form  of  the  statute  ^^ Jp^m, 
in  that  case  made.  It  ought  to  have  also  alleged  that 
they  refused  without  reasonable  cause.  And  even  if  an 
amendment  were  made^  as  was  suggested  by  the  Court 
below^  by  adding  an  allegation  of  absence  of  reasonable 
eause^  the  defendants  would  still  be  entitled  to  judgment, 
as  the  averment^  even  so  altered^  was  not  proved  in  fact  at 
the  trial.  [fFUksJ.  I  think  that  the  Court  below  intended 
to  suggest,  by  way  of  amendment,  only  a  more  direct 
averment  of  conversion.]  There  was  no  evidence  at 
all  of  conversion ;  and  abundant  evidence  of  reasonable 
cause  for  the  detainer.  The  detainer  was  the  alleged 
cause  of  action  :  an  averment  of  conversion  would  have 
altered  the  cause  of  action.  [  Willes  J.  In  fFarlow  v. 
Harrison  (a),  where  on  appeal  to  this  Court  from  the 
judgment  of  the  Court  of  Queen's  Bench,  in  favour 
of  the  defendant,  we  considered  that  as,  on  the  facts 
of  the  case,  though  not  upon  the  pleadings  as  they 
stood,  the  plaintiff  was  entitled  to  recover,  the  declara- 
tion might  be  amended  so  as  to  meet  our  view.  WiU 
liams  J.  We  arc  all  of  opinion  that  the  only  question 
in  this  case  is,  whether  the  plaintiff  was  entitled  to  the 
custody  of  the  certificate,  within  the  meaning  of  the 
statute.] 

Brett,  contr^.  The  plaintiff,  as  captain,  was  entitled 
to  the  custody  of  the  certificate  for  the  purposes  of  navi- 
gation. The  ship  cannot  clear  out  imless  the  papers, 
which  include  the  certificate  of  registry,  are  produced 
by  the  master  to  the  custom  house  officer.     [  Williams  J. 

{a)  1  E.  i-  E.  309. 
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1861.        Might  not  the  prohibition,  in  this  Act  and  in  the  earlier 
Wiley        Acts,  of  the  use  of  the  certificate  for  anything  but  the 
Crawford,     lawful  navigation  of  the  ship,  mean  a  prohibition  of  its 
being  used  for  the  navigation  of  any  other  ship  ?]     It 
would  hardly  be  possible  so  to  use  it,  looking  at  the 
contents  of  the  certificate.     The  object  of  the  prohibi- 
tion, which  is  unqualified  in  any  way,  was  to  prevent 
navigation  being  hindered,  and  the  interests  of  the  pub- 
lic damaged,  by  any  detention  whatever  of  the  certificate 
which  would  prevent  the  ship  from  sailing.     And  this 
was  the  policy  of  the  earlier  statutes,  which  stat.  17  &  18 
Vict,  c,  104.  was  passed  to  '^  amend  and  consolidate.^' 
But  in  those  Acts,  4  G.  4.  c.  41.  s,  19.,  6  G.  4.  c.  110. 
*.  21.,  3  &  4  fF.  4.  c.  55.  s.  20.  and  8  &  9  Vict  c.  89. 
s.  23.,  that  policy  was  carried  out  by  an  enactment  that 
the  master  and  owners  should  give  a  bond  to  the  Crown, 
conditioned  that  the  certificate  should  not  be  sold,  lent, 
or  otherwise  disposed  of,  but  made  use  of  solely  for  the 
service  of  the  ship.      Sect.  50  of  stat.  17  &  18  Vict. 
c.  104.  gives  two  remedies  for  the  detention  of  the  cer- 
tificate :  first,  by  implication,  an  action  at  law  ;  secondly, 
in  express  words,  a  complaint  before  justices,  if  the  cer- 
tificate be  detained  without  reasonable  cause,     [f^lf/- 
Uams  J.     That  construction  does  not  accord  with  that 
put  upon  the  earlier  Act,  8  &  9  Vict.  c.  89.,  by  Vice 
Chancellor  Wood  in  Clarke  v.  Batters  (a),  and  which  he 
seems  to  rest  upon  the  decision  in  Bowen  v.  Fox  (b)  as 
to  the  construction  of  stat  4.  G.  4.  c.  41.  s.  25.]     It  is 
difficult  to  reconcile  that  construction  with  the  provision 
as  to  the  bond,     imiliams  J.     Stat.  8  &  9  Vict.  c.  89. 
8.  30.  recites  that  "it  is  not  proper  that  any  person, 
under  any  -pretence  whatever ^^  should  detaia  the  certifi- 

(nr)  1  K.  ^'  J.  242.  {h)  10  B.  cf-  C.  41. 
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cate,  or  hold  it  "  for  any  purpose  other  than  the  lawfiil        1861. 

uae  and  navigation  of  the  ship/'   yet  the  remedy  for       wilet 

the  detention  is  given  only  when  it  is  wilful    The  same 

observation  applies  to  stat.  4  G.  4.  c.  41.  5.  25.]     It  is 

probable  that  sect.  50  of  stat.  17  &  18  Vict  c.  104. 

was  framed  to  meet  the  decision  in  Bowen  v.  Fox  (a), 

which  shewed  that  the  enactment  did  not  carry  out  the 

policy  intimated  by  the  recital.     The  words,  in  sect.  50, 

"  unless  it  is  proved  to  the  satisfaction  of  such  justice  or 

Court  that  there  was  reasonable  cause  for  such  refusal,^' 

apply  only  to  the  case  of  proceedings  before  justices  &c. 

But,  if  the  defendants  contend  that  those  words  can  be 

imported  into  the  earlier  part  of  the  section,  so  that  it 

is  necessary,  in  an  action  at  law,  to  shew  absence  of 

reasonable  cause,  they  ought  to  have  gone  to  the  jury. 

{^Williams  J.     Sect.  52,  which  makes  it  a  misdemeanor 

in  the  master  or  owner  to  use,  or  attempt  to  use,  for  the 

navigation  of  the  ship  "  a  certificate  of  registry  not 

l^ally  granted  in  respect  of  such  ship,''  seems  to  favour 

the  view  which  I  suggested,  that  the  condition  in  the 

bond,  under  the  earlier  statutes,  was  intended  to  prevent 

the  certificate  being  used  for  any  other  ship  than  that 

for  which  it  was  granted.] 

T.  JoneSf  in  reply.  In  Clarke  v.  Batters  {b)  the  party 
depositing  the  certificate  was  sole  owner  :  and,  looking 
at  that  fact.  Vice  Chancellor  fVood  must  be  taken  to 
have  laid  down  onlv  this,  that  stat.  8  &  9  Vict.  c.  89. 
did  not  prohibit  the  sole  owner  of  a  ship  creating  a 
charge  on  it  by  depositing  the  certificate.  That  decision 
(independently  of  the  fact  that  it  did  not  turn  upon  the 

{a)  10  B.  i-  a  41.  (h)  1  K.  4'  J:-242. 
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1861.  construction  of  the  statute  now  in  question)  does  not 
WiLET  shew  that  when  the  deposit  has  been  made  by  the  cap- 
Cbawfobd  ^^  ^^^  P^^  owner,  he  can,  in  his  character  of  captain 
only,  claim  it  back,  as  being  entitled  to  it  for  the  pur- 
poses of  navigation.  Sect.  50  does  not  provide  for  the 
application  of  the  penalty.  \_Bt/les  J.  The  application 
of  the  penalty,  under  sect.  524,  by  way  of  compensation, 
is  not  obligatory  upon  the  justices.]  It  is  not.  But> 
if  the  penalty  be  so  applied,  the  owner  would,  if  an 
action  at  law  lies,  recover  double  compensation ;  which 
clearly  was  not  the  object  of  the  Legislature. 

Cur,  adv,  vult, 

Williams  J.   now  delivered  the  judgment  of  the 
Court. 

This  case  turns  on  the  construction  of  the  first  sen- 
tence in  sect.  50  of  stat.  17  &  18  Vict.  c.  104. 

We  are  not  without  doubt  whether  the  Act  bv  this 
introductory  portion  of  the  section,  viz.  *^  the  certificate^' 
'^  shall  be  used  only  for  the  lawful  navigation  of  the 
ship,'^  meant  any  thing  more  than  to  state  a  good  reason 
for  the  enactment  which  immediately  follows,  viz.  "  and 
shaD  not  be  subject  to  detention  by  reason  of  any 
title,  lien,  charge  or  interest  whatsoever  which  any 
owner,  mortgagee  or  other  person  may  have  or  claim  to 
have  on  or  in  the  ship  described  in  such  certificate.^* 
Nor  can  we  accede  to  the  argument  that  this  first 
sentence  in  sect.  50  was  intended  as  a  substitute  for  that 
portion  of  the  condition  of  the  bond  required  to  be  given 
to  the  Crown  by  the  former  Acts,  but  not  by  the  present, 
which  provided  that  the  certificate  should  not  be  sold, 
lent,  or  Qthcrwisc  disposed  of,  but  solely  made  use  of  for 
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the  service  of  the  ship  for  which  it  was  granted.     For  it        1861. 
appears  to  us  that  the  object  of  the  bond  was  to  prevent       Wiley 
an  abuse  of  the  certificate,  by  employing  it  for  the  pur-     cbawfobd. 
poses  of  some  ship  for  which  it  was  not  granted:    and 
that  this  object  is  sought  to  be  attained,  in  the  present 
statute,  by  the  penal  enactments  of  the  52nd  and  53rd 
sections,  in  lieu  of  the  bond. 

The  construction,  however,  which  the  Court  of 
Queen's  Bench  has  put  on  the  part  of  the  section  in 
question  is,  that  it  was  intended  to  be  a  direct  and  inde- 
pendent prohibition  of  any  dealing  wi£h  the  certificate 
for  any  other  purpose  than  the  navigation  of  the  ship ; 
and  that,  as  this  prohibition  must  necessarily  include 
such  a  pledge  of  the  certificate  as  was  relied  on  for  the 
defence  in  this  case,  the  pledge  was  illegal  and  void,  and 
could  not  afford  any  justification  for  the  refusal  to  give 
up  the  instrument. 

Notwithstanding  the  doubt  we  have  above  expressed, 
we  cannot  say  we  are  satisfied  that  the  Court  of  Queen's 
Bench  was  wrong  in  this  view ;  and  therefore  we  think 
the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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EASTER  VACATION. 


May  IHli. 

Statute  of 
Frauds, 
Goods  sold 
and  ddii^red. 
Work  and 
labour. 


Lee  against  Griffin. 


1.  A  contract  to  make  a  set  of  artificial  teeth  is  a  contract  for  the  sale 
of  goods,  wares  or  merchandizes,  within  the  17th  section  of  the  Statute 
of  Frauds,  29  Car.  2.  c.  3. 

2.  A.  ordered  of  B.  a  set  of  artificial  teeth,  which  were  by  the  terms  of 
the  contract  to  be  fitted  to  her  mouth  ;  before  they  were  so  fitted  A.  died. 
Held,  that  JB.  could  not  sue  ^.'s  executor  in  an  action  for  work  and 
labour  done,  and  materials  provided  for  his  testatrix. 

3.  In  that  case,  aA  soon  as  the  teetli  were  ready,  B.  vrrote  to  A., 
requesting  her  to  appoint  a  day  when  he  could  see  her  for  the  purpose  of 
fitting  them,  to  which  she  replied  as  follows : — **  My  dear  Sir.  I  rep^et, 
after  your  kind  effort  to  obhge  me,  my  health  will  prevent  my  taking 
advantage  of  the  early  day.  I  fear  I  may  not  be  able  for  some  days. 
Yours  &c."  Held,  that  here  was  no  sufficient  memorandum  of  a  contract 
within  the  meaning  of  that  section. 

4.  Per  Cromptmi  and  Bhckburn  JJ.  In  order  to  decide  whether 
a  contract  be  for  work  and  labour,  or  for  the  sale  of  a  chattel,  the  vahie 
of  the  skill  and  labour,  as  compared  with  that  of  the  material  suppHcd, 
is  not  a  criterion. 


"T^ECLARATION  against  the  defendant,  as  the 
executor  of  one  Frances  P,,  for  goods  bargained 
and  sold,  goods  sold  and  delivered,  and  for  work  and 
labour  done  and  materials  provided  by  the  plaintiff  as 
a  surgeon-dentist  for  the  said  Frances  P. 

Plea.  That  the  said  Frances  P.  never  was  indebted 
as  alleged. 

The  action  was  brought  to  recover  the  sum  of  21/.  for 
two  sets  of  artificial  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton  J.,  at  the  Sittings  for 
Middlesex  after  Michaelmas  Term,  1860,  it  was  proved 
by  the  plaintiff  that  he  had,  in  pursuance  of  an  order 
from  the  deceased,  prepared  a  model  of  her  mouth  and 
made  two  sets  of  artificial  teeth ;  as  soon  as  they  were 
ready  he  wrote  a  letter  to  the  deceased,  requesting  lier 
to  appoint  a  day  when  he  could  sec  her  for  the  purpose 
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of  fitting  them.     To  this  communication  the  deceased        18G1. 
replied  as  follows.  J^ 

"  My  dear  Sir.     I  regret,  after  your  kind  eflFort  to      griffin. 
oblige  me,  my  health  will  prevent  my  taking  advantage 
of  the  early  day.     I  fear  I  may  not  be  able  for  some 
days.  Yours  &c.  Frances  P," 

Shortly  after  writing  the  above  letter,  Frances  P. 
died.  On  these  facts  the  defendant's  counsel  contended 
that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground 
that  there  was  no  evidence  of  a  delivery  and  acceptance 
of  the  goods  by  the  deceased,  nor  any  memorandum  in 
writing  of  a  contract  within  the  meaning  of  the  17th 
section  of  the  Statute  of  Frauds,  29  Car.  2.  c.  3.,  and  the 
learned  Judge  was  of  that  opinion.  The  plaintiff's  counsel 
then  contended  that,  on  the  authority  of  Clay  v.  Yates  (a), 
the  plaintiff  could  recover  in  the  action  on  the  count 
for  work  and  labour  done  and  materials  provided.  The 
learned  Judge  declined  to  nonsuit,  and  directed  a  verdict 
for  the  amount  claimed  to  be  entered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
or  verdict. 

In  Hilary  Term  following,  a  rule  nisi  having  been 
obtained  accordingly, 

Patchett  now  shewed  cause.  1.  The  principal  question 
in  this  case  is,  whether  the  essence  of  the  contract  in 
the  2d  count  is  in  the  work  and  labour,  or  in  the  ma- 
terials that  were  found.  The  deceased,  in  truth,  con- 
tracted for  the  skill  of  the  dentist,  and  the  materials 
are  merely  ancillary  to  the  work  and  labour ;  Clay  v. 
Yates  (a).  [^Hill  J.  The  circumstances  in  Clay  v.  Yates 
are  peculiar.  It  was  a  case  of  a  priuter  employed  to 
print  a  book.     If  I  employ  a  man  to  print  for  mc  I 
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18G1.        must  give  liim  something  to  print  from,  and  he  does  his 
Leb  work  with  my  materials;  he  also,  to  a  certain  extent, 

Griffin.  supplies  his  own  materials,  but  they  are  only  accessorial. 
The  present  ease  is  more  like  Towers  v.  Osborne  {a)  and 
other  similar  cases,  which  were  decided  on  the  Statute 
of  Frauds,  before  the  passing  of  Lord  Tenterden^&  Act, 
9  G.  4.  c,  14.]  This  case  is  not  to  be  distinguished  from 
that  of  an  artist  employed  to  paint  a  picture.  In  Clay  v. 
Yates  {h)  Martin  B.  says,  "  Suppose  an  artist  paints  a 
portrait  for  300  guineas,  and  supplies  the  canvas  for  it 
worth  10*.,  surely  he  might  recover  under  a  count  for 
work  and  labour/'  and  Pollock  C.  B.,  in  his  judgment, 
says,  "In  the  case  of  a  work  of  art,  whether  in  gold, 
silver,  marble  or  plaster,  where  the  application  of  skill 
and  labour  is  of  the  highest  description,  and  the  material 
is  of  no  importance  as  compared  with  the  labour,  the 
price  may  be  recovered  as  work,  labour  and  materials.^' 
So  here  the  ivory  used  in  the  work  was  of  insignificant 
value  compared  to  the  skill  employed.  {^Blackburn  J. 
AtkinSon  v.  Bell  {c)  is  an  express  authority  against  you ; 
though  the  dictum  of  Bayley  J.  {d)  that  a  plaintiflF  can- 
not maintain  an  action  for  work  and  labour,  where  the 
labour  was  bestowed  on  his  own  materials,  is  not  law, 
and  has  been  dissented  from  in  Graflon  v.  Armitage  {e) 
and  also  in  Clay  v.  Yates  (/).] 

2.  If  the  plaintiff  cannot  recover  on  the  count  for 
work  and  labour,  he  can  maintain  his  action  on  the 
coimt  for  goods  bargained  and  sold.  The  letter  written 
by  the  deceased  is  a  sufficient  memorandum  of  a 
contract  under  the  Statute  of  Frauds  ;  Ridgway  v. 
Wharton  {g). 

{a)  1  Sir.  506.  {h)  1  H.  #  y.  76. 

(r)  8  B.  4-  a  2rn.  [fi)  Pp.  2a3.4 

(f)  2  C.  B,  336.  (./')  1  H.  4-  y.  73. 

(j)  0  N.  L.  Ca.  23S. 
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Griffits,  in  support  of  the  rule,  was  not  called  upon  to        18G1. 
argue.  Leb 


Crompton  J.  I  think  that  this  rule  ought  to  be 
made  absolute.  On  the  second  point  I  am  of  the  same 
opinion  as  I  was  at  the  trial.  There  is  not  any  suffi- 
cient memorandum  in  writing  of  a  contract  to  satisfy 
the  Statute  of  Frauds.  The  case  decided  in  the  House 
of  Lords,  to  which  reference  has  been  made  during  the 
argument,  is  clearly  distinguishable.  That  case  only 
decided  that  if  a  document,  which  is  silent  as  to  the 
particulars  of  a  contract,  refers  to  another  document 
which  contains  such  particulars,  parol  evidence  is  admis- 
sible for  the  purpose  of  shewing  what  document  is 
referred  to.  Assuming,  in  this  case,  that  the  two  docu- 
ments were  sufficiently  connected,  still  there  would  not 
be  any  sufficient  evidence  of  the  contract.  The  contract 
in  question  was  to  deliver  some  particular  teeth  to  be 
made  in  a  particular  way,  but  these  letters  do  not  refer 
to  any  particular  bargain,  nor  in  any  manner  disclose  its 
terms. 

The  main  question  which  arose  at  the  trial  was,  whether 
the  contract  in  the  second  count  could  be  treated  as  one 
for  work  and  labour,  or  whether  it  was  a  contract  for 
goods  sold  and  delivered.  The  distinction  between  these 
two  causes  of  action  is  sometimes  very  fine ;  but,  where 
the  contract  is  for  a  chattel  to  be  made  and  delivered, 
it  clearly  is  a  contract  for  the  sale  of  goods.  There 
are  some  cases  in  which  the  supply  of  the  materials 
is  ancillary  to  the  contract,  as  in  the  case  of  a  printer 
supplying  the  paper  on  which  a  book  is  printed.  In 
such  a  case  an  action  might  perhaps  be  brought  for 
work  and  labour  done,  and  materials  provided,  as  it  could 
hardly  be  said  that  the  subject-matter  of  the  contract 


V. 

Griffin. 
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loul.        ij^as  the  sale  of  a  chattel :  perhaps  it  is  more  in  the  nature 

Leb  of  a  contract  merely  to  exercise  skill  and  labour.  Clay 
Griffin.  v.  Yates  (a)  turned  on  its  own  peculiar  circumstances. 
I  entertain  some  doubt  as  to  the  correctness  of  that 
decision ;  but  I  certainly  do  not  agree  to  the  proposition 
that  the  value  of  the  sljill  and  labour,  as  compared  to 
that  of  the  material  supplied,  is  a  criterion  by  which  to 
decide  whether  the  contract  be  for  work  and  labour 
or  for  the  sale  of  a  chattel.  Here,  however,  the  subject 
matter  of  the  contract  was  the  supply  of  goods.  The 
case  bears  a  strong  resemblance  to  that  of  a  tailor  supply- 
ing a  coat,  the  measurement  of  the  mouth  and  fitting  of 
the  teeth  being  analogous  to  the  measurement  and  fitting 
of  the  garment. 

Hill  J.  I  am  of  the  same  opinion.  I  think  that 
the  decision  in  Clay  v.  Yates  (a)  is  perfectly  right.  That 
was  not  a  case  in  which  a  party  ordered  a  chattel  of 
another  which  was  afterwards  to  be  made  and  delivered, 
but  a  case  in  which  the  subject-matter  of  the  contract 
was  the  exercise  of  skill  and  laboiu".  Wherever  a  con- 
tract is  entered  into  for  the  manufacture  of  a  chattel, 
there  the  subject-matter  of  the  contract  is  the  sale  and 
delivery  of  the  chattel,  and  the  party  supplying  it  can- 
not recover  for  work  and  labour.  Atkinson  v.  Beli{d)  is,  in 
my  opinion,  good  law,  with  the  exception  of  the  dic- 
tum of  Bayley  J.,  which  is  repudiated  by  Maule  J.  in 
Grafton  v.  Armitage  (c),  where  he  says :  '*  In  order  to 
sustain  a  coimt  for  work  and  labour,  it  is  not  necessary 
that  the  work  and  labour  should  be  performed  upon 
materials  that  ar6  the  property  of  the  plaintiff.^'  And 
Tindal  C.  J.,  in  his  judgment  in  the  same  case,  p.  340, 

{a)  I  H.4-N.  73.  (/>)  8  B.  #  C.  277. 

(c)  2  a  B.  339. 


\ 
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Bayleg  J.  r^ard  mnst  be  had  to  the  particular  facts  of         Lu 
the  case.     In  erenr  other  respect,  therefore,  the  case  of      GRirVtx. 
AtkhuoM  y.  Bell  (a)  is  law.    I  think  that  these  authorities 
are  a  complete  answer  to  the  point  taken  at  the  trial  on 
behalf  of  the  plaintiff. 

When,  however,  the  facts  of  this  case  are  looked  at, 
I  cannot  see  how,  wholly  irrespective  of  the  question 
arising  imder  the  Statute  of  Frauds,  this  action   can 

be  maintained.      The    contract   entered   into   by  the 

* 

plaintiff  with  the  deceased  was  to  supply  two  sets  of 
teeth,  which  were  to  be  made  for  her  and  fitted  to  her 
mouth,  and  then  to  be  paid  for.  Through  no  default  on 
her  part,  she  haying  died,  they  never  were  fitted :  no 
action  can  therefore  be  brought  by  the  plaintiff. 

Blackburn  J.  On  the  second  point,  I  am  of  opinion 
that  the  letter  is  not  a  sufficient  memorandum  in  writiug 
to  take  the  case  out  of  the  Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  con- 
tract was  one  for  the  sale  of  goods  or  for  work  and 
labour.  I  think  that  in  all  cases,  in  order  to  ascertain 
whether  the  action  ought  to  be  brought  for  goods  sold 
and  delivered,  or  for  work  and  labour  done  and  materials 
provided,  we  must  look  at  the  particular  contract  entered 
into  between  the  parties.  If  the  contract  be  such  that, 
when  carried  out,  it  would  result  in  the  sale  of  a  chattel, 
the  party  cannot  sue  for  work  and  labour ;  but,  if  the 
result  of  the  contract  is  that  the  party  has  done  work 
and  labour  which  ends  in  nothing  that  can  become 
the  subject  of  a  sale,  the  party  cannot  sue  for  goods 
sold  and  delivered.     Tlie  case  of  an  attorney  employed 

(a)  8  li.  4-  C.  277. 
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1861.        to  prepare  a  deed  is  an  illustration  of  this  latter  propo- 
Lee  sition.     It  cannot  be  said  that  the  paper  and  ink  he 

Gbiffin  ^®^®  ^"  *^®  preparation  of  the  deed  are  goods  sold  and 
delivered.  The  case  of  a  printer  printing  a  book  would 
most  probably  fall  within  the  same  category..  In  Atkin- 
son V.  Bell  (a)  the  contract,  if  carried  out,  would  have 
resulted  in  the  sale  of  a  chattel  In  Grafton  v.  Armi- 
tage  {b)  Tindal  C.  J.  lays  down  this  very  principle.  He 
draws  a  distinction  between  the  cases  of  Atkinson  v. 
Bell  (a)  and  that  before  him.  The  reason  he  gives 
is  that,  in  the  former  case,  "the  substance  of  the 
contract  was  goods  to  be  sold  and  delivered  by  the  one 
party  to  the  other :"  in  the  latter  "  there  never  was 
any  intention  to  make  anything  that  could  properly 
become  the  subject  of  an  action  -for  goods  sold  and 
delivered.^'  I  think  that  distinction  reconciles  those  two 
cases,  and  the  decision  of  Clay  v.  Yates  (c)  is  not 
inconsistent  with  them.  In  the  present  case  the  con- 
tract was  to  deliver  a  thing  which,  when  completed, 
would  have  resulted  in  the  sale  of  a  chattel ;  in  other 
words,  the  substance  of  the  contract  was  for  goods  sold 
and  delivered.  I  do  not  think  that  the  test  to  apply  to 
these  cases  is  whether  the  value  of  the  work  exceeds  that 
of  the  materials  used  in  its  execution ;  for,  if  a  sculptor 
were  employed  to  execute  a  work  of  art,  greatly  as  his 
skill  and  labour,  supposing  it  to  be  of  the  highest 
description,  might  exceed  the  value  of  the  marble  on 
which  he  worked,  the  contract  would,  in  my  opinion, 
nevertheless  be  a  contract  for  the  sale  of  a  chattel  (d). 

Rule  absolute. 

(a)  8  2?.  #  a  277.  (b)  2  C.  B.  340. 

(r)  1  H.  4-  K  73.  (d)  Reported  by  H.  Hoirot/d  Esqr. 

END    OF   EASTER   VACATION. 
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THE  QUEEN'S  BENCH, 


IV 


TRINITY   TERM, 

XXIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 
WiGHTMAN  J. 


Crompton  J. 
Blackburn  J. 


RoMELLio  against  Halaghan.  i^'^'m^' 

1.  If  a  bill  of  exchange  be  substantially  described  in  the  schedule  of  Discharge 

a  party  who  has  taken  the  benefit  of  the  Insolvent  Debtors'  Act^  1  &  2  under  Jnsol- 

Vtct.  c.  110.,  an  unintentional  mistake  in  the  description,  either  of  the  ve7it  Debtors 

bill  or  of  the  parties  to  it,  will  not  prejudice  the  insolvent.  Act,  1  &  2  Vict, 

2.  A  bill  of  exchange  for  45/.,  dated  30th  October  1858,  had  been  drawn  c.  110. 

by  an  insolvent  upon,  and  accepted  by,  A.,  but  in  his  schedule  the  insol-    Misdescription 
vent  described  the  bill  as  drawn  by  A.  and  accepted  by  himself  and  dated    in  schediue  of 
about  November  1858.    The  insolvent  being  afterwaras  sued  on  this  bill,    bill  of  ex- 
pleaded  his  discharge  under  the  Act,  when  the  juiy  having  found  upon    change, 
the  evidence  that  the  misdescription  was  by  mistake:  held,  that  the 
defendant  was  entitled  to  the  verdict. 

3.  Semble,  per  Crompton  J.  If  an  insolvent  knows  that  a  bill  of 
eJEchange  on  which  he  is  liable  has  been  indorsed  over  to  some  person 
unknown,  it  is  better  for  him  to  say  so  in  his  schedule. 

'T'HIS  was  an  action  on  a  bill  of  exchange  for  45/.,  dated 
SOth  October y  ISSS,  payable  six  months  after  date^ 

VOL.  I.  u  £.   B.  &  s. 
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BOMELLIO 
T. 

Halaqhan. 


Name  Ac.  of 
Creditor. 


Mr.  WormaHt 
129,  Slonne 
Street,  Chelsea 
Attorney's  clerk, 
Creditor,  No.  S4 


drawn  by  the  defendant  on,  and  accepted  by,  Standish 
(y  Grady y  indorsed  by  the  defendant  to  R,  A,  Worman, 
and  by  him  to  the  plaintiff.  The  defendant  pleaded  his 
discharge  under  the  Insolvent  Debtors'  Act,  1  &  2  Vict, 
c.  110. 

At  the  trial,  before  Wightman  J.,  at  the  Middlesex  Sit- 
tings in  Easter  Term  of  1860,  it  appeared  that  the  de- 
fendant had  taken  the  benefit  of  the  Insolvent  Debtors 
Act,  on  which  occasion  he  described  in  his  schedule  the 
bill  in  question,  and  the  debt  on  which  it  was  founded,  as 
follows : — 


Nature  and  consideration  of  the  debt  and  ge- 
curities,  if  any ;  also  if  the  debt  is  disputed, 
y  the  reason  thereof. 


Amount. 

When 
contracted. 

Admitted  or 
disputed. 

£116  and 
costs. 

1858 
1869 

Admitted. 

Balance  for  money  borrowed  in  various  sums 
from  about  April  1858  to  February  1859.  I 
gave  him  the  following  bills  of  exchange, 
namely,  45/.  drawn  by  Standish  O' Grady, 
of  15,  Walcot  Place  West,  Kennington  Road, 
clerk  to  the  Whitehall  Poor  Law  Board  (for 
my  use),  and  accepted  by  me,  dated  about 
November  1858,  at  six  months. 

(Here  followed  the  other  bills.) 


There  was  no  other  bill  between  these  parties.  The 
plaintiff,  with  the  view  of  shewing  that,  at  the  time  of 
signing  his  schedule,  the  defendant  knew  the  bill  was 
not  in  the  hands  of  Worman,  but  of  the  plaintiff,  gave 
evidence  that  notice  of  dishonour  had  been  sent  by  him 
to  the  defendant  by  post ;  and  a  letter  from  Worman  to 
the  defendant  was  produced,  stating  that  he  had  re- 
ceived notice  of  dishonour  of  the  bill  from  a  large  firm 
in  the  city.  Worman  was  also  examined  as  a  witness, 
and  said  that  in  that  letter  he  mentioned  the  large  house 
in  the  city  as  a  matter  of  form.  The  defendant,  on  the 
other  hand,  deposed  that  at  the  time  in  question  he  had 
not  received  the  notice  of  dishonour,  and  did  not  know 
where  the  bill  was.     The  jury  disbelieved  the  evidence 
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adduced  Ir^  the  plaintiiF^  and  returned  a  verdict  for  the        1861. 
defendant^  flaying  that  they  believed  the  misdescription     Bomsujo 
of  the  Inll  in  the  schedule  to  have  been  by  mistake ;  and    haulqhav. 
leave  was  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  on  the  question  whether  the  bill  was  sufficiently 
described  in  the  schedule  of  the  defendant,  so  as  to  bar 
the  plaintiff  from  bringing  this  action. 

H.  T.  Coky  in  the  same  term^  obtained  a  rule  nisi 
accordingly. 

Dowdeswell  shewed  cause.  This  case  turns  on  cer- 
tain sections  of  the  Insolvent  Debtors  Act^  1  &  2  Fid. 
c  110. 

Sect.  69.  "  Every  prisoner  whose  estate  shall;  by  an 
order  to  be  made  under  this  act^  be  vested  in  the  pro- 
visional assignee  of  the  said  Court  for  the  Belief  of 
Insolvent  Debtors  (whether  upon  his  own  petition  or  on 
the  petition  of  any  such  creditor  as  aforesaid)^  shall, 
within  the  space  of  foiuteen  days  next  after  such  order 
shall  have  been  made,  or  next  after  notice  in  writing  of 
such  order  having  been  made  shall  have  been  given  to 
him,  in  case  such  order  shall  not  have  been  made  on  his 
own  petition,  or  within  such  further  time  as  the  said 
Court  shall  think  reasonable,  deliver  in  to  the  said  Court 
a  schedule,  containing  a  full  and  fair  description  of  such 
prisoner,  as  to  his  name  or  names,  trade  or  trades,  pro- 
fession or  professions,  together  with  the  last  usual  place  of 
abode  of  such  prisoner,  and  the  place  or  places  where  he  has 
resided  during  the  time  when  his  debts  were  contracted; 
and  also  a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  making 
such  order,  and  of  all  and  every  person  and  persons  to 

u  2 
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1861.  whom  such  prisoner  shall  be  indebted,  or  who  to  his 
RoMELuo  knowledge  or  belief  shall  claim  to  be  his  creditors, 
Halaohan  *og^*l^®r  ^^^1^  t^c  nature  and  amount  of  such  debts  and 
claims  respectively,  distinguishing  such  as  shall  be  ad- 
mitted firom  such  as  shall  be  disputed  by  such  prisoner 
&c.;"  *'  and  the  said  schedule  shall  be  subscribed  by  such 
prisoner,  and  shall  forthwith  be  filed  in  the  said  Court, 
together  with  all  books,  papers,  deeds,  and  writings  in 
any  way  relating  to  such  prisoner's  estate  or  eflFects,  in 
his  or  her  possession,  or  under  his  or  her  custody  or 
control/^ 

Sect.  75.  "After  such  examination  of  any  such 
prisoner  as  hereinbefore  directed  it  shall  be  lawful  at 
such  hearing  or  adjourned  hearing  as  aforesaid  for  the 
said  Court  or  commissioner  or  justices,  upon  such 
prisoner's  swearing  to  the  truth  of  his  schedule,  and 
executing  such  warrant  of  attorney  as  is  hereinafter 
directed,  to  adjudge  that  such  prisoner  shall  be  dis- 
charged from  custody,  and  entitled  to  the  benefit  of  this 
Act,  at  such  time  as  the  said  Court,  or  commissioner, 
or  justices  shall  direct,  in  pursuance  of  the  provisions 
hereinafter  contained  in  that  behalf,  as  to  the  several 
debts  and  sums  of  money  due  or  claimed  to  be  due  at 
the  time  of  making  such  vesting  order  as  aforesaid 
from  such  prisoner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  claiming  to  be  creditors,  for  the 
same  respectively,  or  for  which  such  persons  shall  have 
given  credit  to  such  prisoner  before  the  time  of  making 
such  vesting  order  as  aforesaid,  and  which  were  not  then 
payable,  and  as  to  the  claims  of  all  other  persons,  not 
known  to  such  prisoner  at  the  time  of  such  adjudica- 
tion, who  may  be  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  such  schedule  so  sworn  to  as  afore- 
said.'' 
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The  statute  would  be  a  nullity  if  objections  like  the  1861. 
present  were  allowed  to  prevail.  Parties  who  pass  the  bombllio 
lusolvoit  Debtors  Court  do  not  keep  copies  of  the  in-  halaohah. 
stmmoits  which  they  are  bound  to  desciibe  in  their 
schedules ;  so  that  extreme  acciuracy  in  the  description 
of  those  documents  cannot  there  be  required.  The  only 
authority  in  point  on  this  subject  is  Nias  v.  Nicholson  (a). 
There  an  insolvent^  in  his  schedule,  described  a  bill  as 
drawn  by  himself  on  M.  and  then  in  the  hands  of  D,, 
which  had  in  reality  been  drawn  by  M.  on  the  insolvent, 
and  indorsed  over  by  D.  to  fV.  Lord  Tenterden,  C.  J.,  in 
summing  up  to  the  jury^  said,  "  As  in  the  case  of  bills, 
they  may  be  indorsed  over  without  his''  (the  insolvent's) 
"  knowledge,  and  therefore  he  may  not  know  the  actual 
holders,  it  is  sufficient  that  he  describe  the  bill  so  as 
to  shew  what  bill  it  is,  and  through  whom  it  has  passed." 
*  *  ♦  *'  I  shall  leave  the  case  to  you  in  this  way, — if  you 
think  that  the  bill  mentioned  in  the  schedule  is  intended 
and  meant  for  this  same  bill,  and  that  the  misdescription 
is  a  mistake  and  not  intended  to  deceive  any  one  then 
the  verdict  ought  to  be  for  the  defendant ;  but  if  you 
think  that  this  was  not  the  bill  meant,  or  that  if  it 
was  the  bill  meant,  the  change  in  the  description  was 
made  to  deceive  or  defraud  anv  one,  then  the  verdict 
should  be  for  the  plaintiff."  (He  was  then  stopped,  the 
Court  saying  that  they  were  not  aware  of  the  finding  of 
the  jury  when  they  granted  the  rule.) 

Hawkins  and  H.  T,  Cole,  in  support  of  the  rule.  1.  The 
letter  and  evidence  of  Worman  shew  that  he  was  wrongly 
described  in  the  defendant's  schedule  as  holder  of  this 
bill  of  exchange,  and  that  the  plaintiff  ought  to  have 

(<i)  2  c  #  P.  lao. 
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1861.        heen  described  as  the  holder  of  it .  At  least  the  evidence 
establishes  that  the  defendant  was  aware  that  the  bill 


ROMELLIO 

„     ^-  was  indorsed  over  by  Worman  to  some  person  nnknown. 

[Wightman   J-     Worman   says,   in  his  letter,  that  he 
received  notice  of  dishonour  of  it  from  "  a  large  firm 
in  the  city/'    That  could  not  mean  the  plaintiff.     He 
also  said  that  he  only  put  that  in  his  letter  as  matter  of 
form.]     In  Beck  v.  Beverly  (a)  Parke  B.  says :  "  The 
proper  course  is  to  insert  the  holder's  name  in  the  sche- 
dule, or  to  state  that  he  is  not  known ;  otherwise  it  is 
no  discharge  against  the  holder.''     [Crompton  J.     The 
judgment  of  Lord  Campbell  C.  J.  in  Booth  v.  Goldman  {b) 
seems  to  shew  that  those  remarks  of  Parke  B.  only  mean 
that  the  party  shall  give  as  full  a  disclosure  as  he  can.] 
2.  The  original  parties  to  this  bill  of  exchange  are  mis- 
described  in  the  schedule ;  ^e  drawer  being  erroneously 
stated  to  be  the  acceptor,  and  the  acceptor  the  drawer. 
Sect.  93  of  the  statute  excuses  the  insolvent  if  he  mis- 
takes the  amount  of  a  debt,  claim,  or  balance ;  but  no 
other  misdescription  is  excused.    [  Wtghtman  J.    It  must 
always  be  a  question  of  degree.     If  extreme  accuracy 
were  required,  the  omission  of  a  letter  would  be  fatal.] 
Nias  V.  Nicholson  was  not  decided  on  this  statute,  but 
on  the  old  Act,  I  G.  4.  c.  119.  s.  6.     [Blackburn  J. 
There  is  no  material  difference  in  the  language  of  the 
two  statutes.]    In  Kemp  v.  Hurry  {c)  the  defendant  had 
accepted   a  bill  for  26/.  7s.  6rf.,  drawn  by  W.,  as  a 
renewal  of  a  bill  accepted  by  the  defendant's  partner. 
The  defendant  petitioned  the  Insolvent  Debtors  Court, 
and  named  in  his  schedule  as  creditors  the  representa- 
tives of  fK, who  was  dead,  with  this  description,  "Amount 

(a)  llM.i-W.  845. 848.  (A)  1  E.  ^-  E.  414. 

(c)  11  Exch.  47. 
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rf  debt  80Z.  These  creditors  hold  a  bill  of  exchange  1861. 
drawn  by  self  and  partner,  and  afterwards  renewed  by  romkllio 
self  It  was  held  that  the  bill  was  not  properly  des-  haxaqhan. 
cribed  in  the  schedule.  In  delivering  the  judgment  of 
the  Court  Piatt  B.  said  :  ^'  There  is  nothing  on  the  face 
of  this  description  which  would  enable  any  one  reason^ 
ably  to  say  that  the  bill  on  which  this  action  is  brought 
is  set  forth  in  the  schedule.''  Martin  B.  added  :  "  In 
reality,  all  that  is  mentioned  in  the  schedule  respecting 
this  bill  is,  that  it  is  a  renewal,  and  afterwards  renewed 
by  self.  To  hold  such  a  description  sufficient  would  be 
to  substitute  a  verbal  statement  for  a  written  document.'' 
Nias  V.  Nicholson  (a)  was  cited  in  that  case.  [  Wight- 
man  J.  In  Kemp  v.  Hurry  (J))  there  was  a  mistake  in 
the  amount:  moreover,  the  bill  was  not  described  as 
accepted  by  any  one.]  In  Lambert  v.  Smith  (c)  the 
action  was  upon  a  bill  accepted  by  the  defendant,  pay- 
able to  the  plaintiffs  or  order ;  and  the  defendant,  having 
in  his  schedule  stated  the  name  of  his  original  creditor 
and  described  the  debt,  added,  '^  I  gave  my  acceptance 
to  a  bill  drawn  by  him  16th  February,  1849,  at  thirty- 
five  days,"  it  was  held  that  the  plaintiffs,  not  being  named 
as  holders,  the  defendant  was  not  discharged  as  to  their 
claim  upon  the  bill.  [^Blackburn  J.  That  case  was  de- 
cided on  the  authority  of  Pugh  v.  Hookham  (d),  which 
does  not  bear  it  out,]  [They  also  cited  Symons  v.  May  (e), 
tmder  the  Indian  Insolvent  Debtors  Act,  11  &  12  Vict, 
c,  21.,  Franklin  v.  Beesley  (/)  and  Bircham  v.  Walker  [g).'] 

(a)  2C.^P.  120.  (b)  11  Exch.  47. 

(e)  11  a  B.  338.  (d)  bCi  P.  376. 

(f)  6  Exch,  707.  if)  IE.  4-  E.  425. 

{cj)  1  L.  T,N.SA^\. 
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1861.  CocKBUBN  C.  J.      Two  objections  are  taken  to  the 

RoMELLio     d^cription  of  this  bill  of  exchange  in  the  schedule  filed 
„    ^'  by  the  defendant  when  passing  through  the  Insolvent 

Debtors  Court,  by  reason  of  which  it  is  contended  that 
the  plaintiff  can  stiU  recover  on  the  bill.  One  is  that 
the  bill  is  incorrectly  described^  in  this^  that  it  is  des- 
cribed as  a  bill  "accepted  by  the  defendant/^  and 
"  drawn  by  Standish  O*  Grady/'  whereas  in  fact  it  was 
"  drawn*'  by  the  defendant  and  "  accepted*'  by  O' Grady. 
The  second  objection  is  that  a  person  of  the  name  of 
Worman  is  described  as  indorsee  and  holder  of  the  bill^ 
whereas  in  fact  it  had  been  made  over  to  the  plaintiff  by 
indorsement. 

As  to  the  first  objection^  this  case  is  governed  by  the 
ruling  in  Nias  v.  Nicholson  (a).  That  case,  although 
only  a  Nisi  Prius  decision,  was  adopted  by  the  profes- 
sion as  sound  doctrine ;  it  has  been  considered  good  law 
ever  since;  and  is,  I  think,  founded  on  a  substantial 
basis.  The  Insolvent  Debtors  Act  requires,  as  a  con- 
dition of  exoneration  £rom  a  debt,  that  the  party  shall 
give  ''a  full  and  true  description'*  of  it.  But  these 
words  must  receive  a  reasonable  interpretation;  thus^ 
for  instance,  a  mere  inaccuracy  in  the  description,  unac 
companied  by  any  intent  to  deceive,  and  not  calculated 
to  deceive,  will  not  vitiate  it. 

The  result  and  effect  of  the  cases  on  this  subject  is 
truly  stated  by  my  brother  ByUs  in  his  well  known 
book  on  Bills  of  Exchange,  p.  415  (7th  ed.),  and  his 
conclusions  are  perfectly  consistent  with  reason.  He 
says,  '^If  the  bill  be  substantially  described  in  the 
schedule,  an  unintentional  mistake  in  the  description, 

(a)  2  C.  #  P.  120. 
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eidier  (rfthe  bill  or  of  the  parties  to  it,  will  not  prejudice        2952. 
the  insdveat.'^    Nias  v.  Nicholson  (a),  as  I  have  said,     j^^j^j^j^^ 
gorems  this  case.    All  the  cases  referred  to  in  the    h^J^^^^ 
trgnment  hj  the  plaintiff^s  counsel  are  distinguishable 
firom  that  case.    None  of  them  have  gone  the  length  of 
overmling  it,  or  (as  I  think)  impeaching  the  soundness 
of  the  doctrine  contained  in  it.    There  is  therefore 
nothing  in  the  first  objection. 

Then  it  is  said  the  plaintiff  was  holder  of  this  bill, 
and  should  have  been  so  described  by  the  defendant  in 
the  schedule.  If  it  were  known  to  the  defendant  that 
the  bill,  which  the  schedule  describes  as  being  in  the 
hands  of  Worman  as  holder,  was  in  the  hands  of  the 
plaintiff,  the  objection  would  have  been  well  founded. 
But  that  is  not  the  case  here :  at  all  events,  whether  the 
defendant  was  aware  of  that  fe^ct  would  be  a  question 
fiwr  the  jury.  The  statute  only  requires  that  a  man  who 
is  describing  debts  which  he  owes  shall  describe  the 
persons  whom  he  knows  or  believes  to  be  his  creditors. 
If  he  has  given  a  bill  of  exchange  to  A.,  which  is 
indorsed  to  &,  but  the  insolvent  does  not  know  that, 
and  has  no  reason  to  believe  that  such  was  the  case,  he 
is  not  to  lose  the  benefit  of  the  Act  on  that  account. 

It  is  true  that  in  this  case  there  is  some  evidence  of 
notice  by  Worman  to  the  defendant  that  the  bill  was 
in  the  hands  of  a  mercantile  firm  in  the  city.  But, 
on  the  other  hand,  Worman  admitted  in  evidence 
that,  when  he  sent  that  notice  to  the  defendant,  it  was 
not  meant  as  a  reality,  but  as  a  matter  of  form,  in  order, 
it  would  seem,  to  stimulate  the  defendant  to  take  up  the 
bill ;  in  other  words  that  it  was  a  mere  delusion.  Pos- 
sibly it  may  have  been  so  taken  by  the  defendant ;  and 

{a)  2  a  #  P.  120. 
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1861.  I  cannot  blame  him  for  looking  at  it  as  a  piece  of 
BoxELLio  form,  when  such  is  the  account  given  of  it  by  Worman 
Halaqhan  ti^self.  At  all  events  the  question  was  one  of  fact  for 
the  jury ;  and,  if  the  point  had  been  made,  it  would 
have  been  left  to  them  to  say  whether  such  was  the 
fefefof  the  insolvent  at  the  time  he  signed  his  schedule, 
i.  e.  whether  he  believed  at  that  time  that  the  bill  had 
got  into  the  Hands  of  another  holder.  That  was  not 
left  to  the  jury,  nor  was  it  asked  to  be  left  to  them, 
and  we  cannot  assume  the  fact  against  the  defendant, 
especially  as  we  think  that,  if  that  question  had  been 
left  to  the  jury,  they  would  have  found  in  his  favour. 
The  second  groimd  of  objection,  therefore,  also  fails, 
and  this  rule  must  be  discharged. 

WiGHTMAN  J.  I  am  entirely  of  the  same  opinion  on 
both  points,  and  for  the  reasons  given  by  my  Lord  Chief 
Justice.  If  the  defendant  had  adopted,  in  his  schedule, 
the  description  of  this  bill  suggested  by  Worman,  there 
might  have  been  ground  for  calling  it  a  misdescription. 

Crompton  J.  I  am  of  the  same  opinion.  On  the  first 
point  we  ought  to  be  governed  by  Nids  v.  Nicholson  (a), 
and  I  think  the  way  in  which  my  brother  B^les  lays 
down  the  law  on  this  subject  in  his  Treatise  on  Laic  of 
Bills  of  Exchange  (p.  415,  7th  ed.)  is  right.  I  think 
this  bill  was  substantially  described  according  to  the 
principle  laid  down  by  Lord  Tentetden  C.  J.  in  Nias  v. 
Nicholson  (a), — that  the  defendant  was  entitled  to  his 
discharge  unless  the  jury  thought  the  description  likely 
to  mislead.  The  case  is  put  before  us  plainly  on  the 
ground  that  this  is  such  a  misdescription  as  vitiates  the 

(a)  2  C.  4-  P.  120. 
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but  we  must  remember  that  that  case  was        1861. 
decided  thirty  five  years  ago,  and  has  been  acted  on  by     bomeluo 
ihe  profession  ever  since;  and,  I  must  conclude,  was 
not  intended  to  be  overruled  by  the  legislature  in  the 
subsequent  enactments  on  this  subject.     I  have  a  strong 
impression  that,  when  the  law  is  settled  in  a  particular 
way  by  decisions  of  the  Courts,  the  legislature  must  be 
supposed  to  have  adopted  the  law  as  so  settled  if  they 
afterwards  use  the  same  words  in  an  enactment.    We, 
therefore,  ought  not  to  interfere  with  that  case,  which  is 
very  good  sense.     And  I  agree  with  my  brother  Wight- 
ntaiiy  that  if  the  defendant  had  adopted  the  description 
su^ested  by   Worman  it  would  have  been  a  misde- 
scription. 

As  to  the  point  how  the  defendant  ought  to  have  acted 
if  he  had  knowledge  of  subsequent  indorsements  of  the 
biU,  but  not  of  the  names  of  the  indorsees,  we  need  not 
decide  that  in  this  case ;  for  the  defendant  did  not  know 
that  the  bill  was  indorsed  over.  Looking  at  the  language 
of  sect.  69,  it  may  be  that,  where  there  are  unknown 
creditors  it  would  be  better  for  the  insolvent  to  say  so 
in  his  schedule ;  but  whether  he  is  bound  to  say  so  is 
another  question. 

Blackburn  J.  I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Rule  discharged. 
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FridaVt 
May  24th. 

Evidence. 
Proof  of 
agency. 


Moody  against  The  London,  Brighton  and 
South  Coast  Railway  Company. 

In  an  action  against  a  railway  Company  to  recover  a  piece  of  super- 
fluoos  land  whien  the  Company  were  bound  to  dispose  of  within  ten 
years  after  it  had  been  acquired  by  them,  the  plaintiff  proposed  to  shew 
that,  thirteen  years  after  that  time,  the  Company  put  the  land  up  for 
sale  by  pubhc  auction  as  superfluous  land.  In  order  to  prove  this,  the 
auctioneer  was  called  as  a  witness,  who  deposed  that  he  had  received  his 
instructions  for  the  sale  from  one  of  the  directors  of  the  Company,  and 
also  from  a  person  who  had  acted  as  their  solicitor  on  former  sales  of 
land :  held^  that  this  was  not  even  prim&  ^Eune  proof  that  the  sale  was  by 
the  authority  of  the  Company ;  although  more  than  twelve  months  had 
elapsed  between  the  sale  and  the  trial 

"P  JECTMENT,  brought  7th  June  1860,  to  recover  a 
small  piece  of  land  adjoining  the  line  of  the  old 
Croydon  and  Epsom  Railway. 

At  the  trial,  before  Blackburn  J.,  at  the  Surrey 
Summer  Assizes  of  I860,  it  appeared  that,  on  the  29th 
July  1844,  7^  Croydon  and  Eprnm  Railway  Company 
was  incorporated  by  statute  7  &  8  Vict  c.  xcii.,  which 
contained  the  following  provisions  (analogous  to  sect. 
127  of  the  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18.). 

Sect.  216.  ''And  for  the  purpose  of  making  provision 
respecting  the  sale  of  lands  acquired  by  the  Company 
under  the  provisions  of  this  Act,  but  which  shall  not 
be  required  for  the  purposes  thereof,  be  it  enacted,  that 
the  Company  shall  sell  all  such  superfluous  lands  in  such 
manner  as  they  may  deem  most  advantageous,  and 
convey  the  same  to  the  purchasers  thereof  by  deed 
under  the  common  seal  of  the  Company,  and  a  receipt 
under  such  common  seal  shall  be  a  sufficient  discharge 
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to  the  purchaser  of  aaj  such  lands  for  the  purchase 
money  in  such  receipt  expressed  to  be  received ;  and 
such  sales  and  conyeyances  shall  take  place  within  ten 
years  after  the  passing  of  this  Act'' 

Sect  217.  ''And  be  it  enacted,  that  if  the  Company 
do  not  sell  such  superfluous  lands  within  the  period 
aforesaid,  then  such  lands  remaining  imsold  at  the  expi- 
ration of  such  period  shall  thereupon  vest  in  and  become 
the  property  of  the  owners  of  the  lands  adjoining  thereto, 
in  proportion  to  the  extent  of  their  lands  respectively 
adjoining  the  same.'' 

By  stat.  9  &  10  Vict,  c.  cclxxxiii.,  passed  27th  July 
1846,  The  Croydon  and  Epsom  Railway  Company,  and 
some  other  companies,  were  consolidated  under  the 
name  of  The  London,  Brighton  and  South  Coast  Railway 
Company.  The  land  in  question  was  acquired  by  the 
Company  in  1846,  and  the  plaintifi^,  who  was  entitled 
as  trustee  for  some  other  parties  to  a  strip  of  land 
running  by  the  side  of  it,  claimed  this  land  as  super- 
fluous land,  imsold  within  ten  years,  as  required  by  the 
Act. 

In  order  to  prove  that  the  land  had  not  been  disposed 
of  within  that  time,  the  plaintifi^,  besides  other  evidence, 
proposed  to  shew  that  in  June  1859  the  Company  had 
put  up  this  and  other  lands  for  sale  by  public  auction,  as 
superfluous  lands  j  and  for  this  purpose  called  Mr.  Fuller, 
an  auctioneer,  to  prove  the  conditions  of  sale  on  that 
occasion,  which  stated  the  intended  sale  to  be  by  the 
Company.  Mr.  Fuller  deposed  that  he  received  instruc- 
tions for  that  sale  from  a  Mr.  Scott,  who  was  a  director 
of  the  Company,  and  also  from  a  Mr.  Faithful,  who,  on 
the  occasion  of  former  sales,  had  acted  as  solicitor  of 
the  Company,  and  was  present  at  the  sale  in  question. 
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He  was  also  present  at  the  trial  defending  the  action 
for  the  Company,  but  was  not  called  as  a  witness.  On 
this  evidence  it  was  objected  that  there  was  no  sufficient 
proof  of  authority  given  by  the  Company  to  sell  the 
land,  but  the  learned  Judge  ruled  there  was  prima  facie 
evidence  of  it.  The  case  then  proceeded,  and  a  verdict 
was  returned  for  the  plaintiff,  with  leave  to  the  defend- 
ants to  move  to  enter  a  nonsuit  on  another  point,  to 
which  it  is  unnecessary  to  refer. 


Bovill,  in  Michaelmas  Term  1860,  obtained  a  rule  nisi 
on  the  point  reserved,  and  also  for  a  new  trial,  on  the 
ground  that  the  above  evidence  had  been  improperly 
received. 

Lush  and  Garth  shewed  cause.  There  was  reasonable 
evidence  that  this  sale  was  by  the  authority  of  the 
defendants.  Whatever  would  operate  to  induce  belief 
in  the  mind  of  a  reasonable  man  is  admissible  as  legal 
evidence.  [Cockhum  C.  J.  That  proposition  is  too 
broad.  I  wish  the  law  were  so.]  A  Company,  being 
an  unsubstantial  thing,  can  only  act  through  the  agency 
of  others ;  and  companies  usually  act  by  their  officers, 
or  one  of  their  body,  for  which  purpose  no  corporate 
act  is  necessary.  Mr.  Scott  was  in  the  position  of  a 
tenant  of  land  acting  for  his  co-^nant,  or  a  trustee 
acting  for  his  cestui  que  trust.     [  Wightman  J.     Those 

• 

cases  are  different  from  this.  It  has  been  held  that  a 
declaration  or  admission  by  a  private  member  of  a  cor- 
poration is  not  evidence  against  the  body  (a).]  Then 
as  to  Mr.  Faithful.    He  acted  as  solicitor  to  the  Com- 


(a)  See  ace.  3  Stark,  Ev.  798,  3d  ed. ;  Mayor  of  London  v.  Long, 
1  Comph,  22. 24. 
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pany  on  other  oocasions,  and  the  fact  of  a  person  acting 
in  a  given  capacity  is  evidence  of  his  having  been 
authorized  to  do  so*  ICockbum  C.  J.  That  is  in  matters 
of  a  pablic  nature.  Would  it  be  sufficient  prima  fade 
evidence  against  the  Company,  in  an  action  by  Fuller  for 
work  and  labour  in  effecting  this  sale,  that  on  former 
occasions  they  had  employed  the  solicitor  who  gave  him 
his  instructions  on  the  present  occasion  ?]  Perhaps  not ; 
but  this  sale  was  public  and  notorious.  \^Cockbum  C.  J. 
"  Notorious"  is  a  dangerous  word  (a).]  Even  if  the  Court 
should  think  this  evidence,  strictly  speaking,  inadmis- 
sible, it  ought,  in  the  exercise  of  its  discretion,  to  refuse 
a  new  trial,  as  there  was  ample  evidence  of  authority 
without  it  \_Cackbum  C.  J.  You  might  easily  have 
supplied  the  necessary  evidence  by  asking  for  an  adjourn- 
ment.] 

Bavill  and  Denman,  in  support  of  the  rule,  were  stopped 
by  the  Court 
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CocKBURN  C.  J.  This  rule  must  be  made  absolute  for 
a  new  trial,  on  the  ground  that  these  conditions  of  sale 
were  improperly  received  in  evidence.  I  very  much 
regret  this,  because  no  moral  doubt  whatever  can  be 
entertained  of  the  fact  of  Mr.  Fuller  having  put  them 
forth  by  the  authority  of  the  Company.  But  because 
the  moral  proof  of  a  matter  is  convincing  and  conclu- 
sive, we  must  not  on  that  account  lose  sight  of  those 
principles  by  which  the  sufficiency  of  legal  proof  is  go- 
verned. 

Here  all  turns  on  the  question  whether  Mr.  Fuller, 

(a)  In  H,  7  Ed,  3.  4  A.,  pL  7,  Herle  C.  J.  says,  "  Nous  ne  poiomous 
pas  aler  a  jugement  sur  notorie  chose,  eins  selonque  ce  que  le  proces  est 
derant  nous  mesmes/' 
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when  he  put  forth  these  conditions^  had  the  authority 
of  the  Company  for  so  doing.  The  only  proof  of  that 
was  that  he  received  his  instructions  from  a  director  of 
the  Company^  and  from  another  person  who  usually 
acted  as  solicitor  of  the  Company.  Now  it  does  not 
follow  that  because  Mr.  Scott  acted  in  this  matter  as 
director  of  the  Company,  he  had  authority  to  do  so  from 
the  corporate  body  of  which  he  was  only  an  individual 
member.  With  respect  to  the  solicitor,  Mr.  Faithful — 
although  it  was  shewn  that  he  had  acted  for  the  Com- 
pany on  the  occasion  of  former  sales,  a  circumstance 
which  morally  would  go  far  to  satisfy  us  of  his  having 
had  authority  to  do  so  in  the  present  instance,  it  does 
not  establish  the  proposition  in  a  legal  point  of  view. 
There  is  an  obvious  distinction  between  a  general 
authority  and  an  authority  relating  to  a  particular 
transaction  (many  instances  of  agency  might  be  referred 
to  in  proof  of  this).  A  man  employs  a  solicitor,  and 
even  calls  him  his  solicitor,  but  that  does  not  give  that 
person  authority  to  bind  him  in  a  particular  instance. 
Here  nothing  was  proved  except  that,  on  other  occa- 
sions, Mr.  Faithful  acted  as  solicitor  of  the  Company. 
But,  to  enable  him  to  bind  the  Company  as  to  this  par- 
ticular sale,  he  would  have  required  an  express  authority 
in  the  particular  case,  and  it  was  not  because  he  had 
acted  on  former  occasions  that  we  can  legally  infer  that 
he  had  the  slightest  authority  to  sell  these  lands.  The 
position  of  a  solicitor  in  such  cases  is  too  clear  to  require 
further  illustration,  and  it  can  make  no  difference 
whether  he  is  acting  for  a  company,  or  for  an  individual. 
Then,  as  Mr.  Fuller's  authority  was  derived  from  Mr. 
Scott  and  Mr.  Faithful,  there  was  no  prima  facie  proof 
of  agency  for  the  Company  which  called  for  an  answer. 
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At  one  time  during  the  argument  I  was  disposed  to 
think  that^  as  twelve  months  had  elapsed  between  the 
sale  and  the  trials  the  fact  of  the  transaction  having  been 
undisturbed  during  that  time  might  be  a  ground  for 
inferring  that  it  had  come  to  the  knowledge  of  the 
Company^  and  that  they  must  be  taken  to  have  acquiesced 
in  it.  But^  on  further  consideration^  I  am  satisfied  that 
this  would  be  going  too  far.  In  the  absence  of  evidence 
of  the  purchase  money  having  been  received  by  them, 
or  of  a  conveyance  having  been  drawn  up,  or  any  thing 
respecting  the  transaction  having  come  to  their  know- 
ledge, we  should  not  be  justified  in  drawing  such  an 
inference. 

As  I  have  already  said,  I  come  to  this  conclusion 
with  great  regret ;  for  the  evidence  in  question  was  either 
superfluous,  or,  if  necessary,  the  deficient  portion  of  it 
could  have  been  completed  with  little  extra  trouble.  It 
is  important,  however,  that  we  abide  by  the  principles 
and  rules  which  have  been  hitherto  maintained  as  to  the 
suflSciency  of  legal  proof. 

It  will  therefore  be  imnecessary  to  say  anything  on 
the  other  matter,  which  must  now  be  left  to  be  settled 
on  some  future  occasion. 
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WiGHTMAN  and  Blackburn  JJ.  concurred. 


Crompton  J.  had  left  the  Court. 


Rule  absolute  for  a  new  trial. 
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Adelina  Hets  against  Edwin  James  Tindall. 

The  plaintiff  employed  the  defendant  as  house  agent  to  let  a  house 
for  her  on  commission.  In  an  action  for  introducing  an  insolvent 
tenant :  held,  that  it  was  properly  left  to  the  jury  upon  the  evidence  to 
say  whether  it  was  part  of  the  defendant's  retainer  to  make  reasonable 
inquiries  as  to  the  eligibility  of  the  tenant 

T^HE  declaration  stated  that  in  consideration  that 
the  plaintiff^  at  the  request  of  the  defendant,  em- 
ployed him  as  her  house  agent  for  the  purpose  of  letting 
or  procuring  for  the  plaintiff  a  tenant  for  a  certain 
furnished  house  and  premises  of  the  plaintiff,  for  com- 
mission and  reward  to  him  the  defendant,  the  defend- 
ant undertook  and  engaged  with  the  plaintiff  that  he 
would  use  due  care  and  attention  as  such  house  agent, 
in  and  about  the  procuring  such  a  tenant,  and  in  and 
about  ascertaining  or  endeavouring  to  ascertain,  before 
letting  the  said  house  and  premises  to  any  person  in- 
troduced and  recommended  by  him  to  the  plaintiff,  that 
such  person  was  a  fit,  proper,  respectable  and  solvent 
person  to  become  tenant  of  the  said  house  and  premises  : 
Yet  the  defendant  did  not  use  such  due  care  and  atten- 
tion as  such  house  agent,  but  introduced  and  recom- 
mended to  the  plaintiff  as  a  tenant  for  the  said  house 
and  premises  one  T,  E.,  and  afterwards,  as  such  house 
agent  of  the  plaintiff,  let  the  said  house  and  premises  to 
the  said  T,  E.  without  using  due  care  and  attention  in 
and  about  ascertaining  or  endeavouring  to  ascertain 
that  he  the  said  T,  E.  was  such  fit,  proper,  respectable 
and  solvent  person  as  aforesaid,  and,  on  the  contrary, 
well  knowing  (as  the  fact  was)  that  the  said  T.  E, 
was  not  a  fit  or  proper  person  to  become  such  tenant. 
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and  was  neither  respectable  nor  solvent.     Ayerment  of        ib61. 
special  damage ;  &c.  Hbts 

Pleas.  .  1.  That  the  defendant  did  not  undertake  or      timdall. 
engage  as  allied.     2.  That  he  did  use  such  due  care 
and  attention  as  such  house  agent^  according  to  his 
undertaking  in  that  behalf. 

Issues  on  the  pleas. 

On  the  trials  before  JBIachbum,  J.,  at  the  London 
Sittings  after  Easier  Term^  it  appeared  that  the  defend- 
ant, who  was  an  auctioneer,  called  upon  the  plaintiff  to 
know  whether  she  would  let  the  house  mentioned  in 
the  declaration,  and  introduced  T.  E.  to  her  as  a 
tenant,  and  handed  to  her  his  references.  The  subse- 
quent negociations  as  to  letting  the  house  were  con- 
ducted between  the  plaintiflF  and  T.  E.,  and  ended  in 
his  becoming  her  tenant  He  paid  the  first  quarter's 
rent  only,  and  became  insolvent.  The  defendant  sent 
in  an  account  to  the  plaintiff,  charging  five  per  cent, 
commission  on  letting  the  house  and  for  collecting  the 
first  quarter's  rent. 

The  learned  Judge  left  two  questions  to  the  jury. 
First :  Was  it  upon  the  evidence  part  of  the  defendant's 
employment,  for  which  he  was  to  earn  commission,  that 
he  should  make  reasonable  inquiries  as  to  the  eligibility 
of  the  tenant  ?  And  he  directed  them  that  if  it  was  no 
part  of  the  duty  of  the  defendant  to  look  into  the 
references  he  was  entitled  to  a  verdict.  But  if  they 
were  of  opinion  that  it  was  part  of  his  duty  to  make 
reasonable  inquiries  as  to  the  eligibility  of  the  tenant, 
then  they  were  to  consider  whether  he  had  made  those 
reasonable  inquiries. 

The  jury  said  that,  according  to  the  retainer  by  the 
plaintiff,  the  defendant  was  bound  to  make  reasonable 
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1861.        inquiries  aB  to  the  eligibility  of  the  tenant,  and  that  he 
JJ  had  not  made  them ;  and  gave  a  verdict  for  the  plaintiff, 

^  ▼•  damages  28/.  6*.  Sd. 

Petersdarff  Seijt.  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  there  should  not  be  a  new 
trial  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury. — There  was  no  evidence  of  any  express  bargain 
that  the  defendant  would  do  more  than  be  the  medium 
of  communication  between  the  plaintiff  and  a  tenant. 
And  there  is  no  implied  undertaking,  from  the  nature 
of  the  employment  of  a  house  agent,  that  he  guaranties 
the  solvency  or  ehgibility  of  a  tenant.  His  duty  is  simply 
to  use  reasonable  care  to  introduce  to  the  person  who 
employs  him  a  solvent  or  competent  tenant.  ICockburn 
C.  J.  The  house  agent  must  use  reasonable  care  and 
diligence  in  ascertaining  the  condition  of  a  person  before 
^  he  introduces  him  to  the  landlord  as  a  tenant.  It  cannot 
be  supposed  that  the  commission  of  five  per  cent,  is  to  be 
paid  for  only  putting  the  name  of  the  owner  and  the  par- 
ticulars of  the  premises  upon  the  house  agent's  books  for 
the  information  of  those  who  may  come  to  make  inquiries 
at  his  office.  Crompton  J.  When  the  owner  of  a  house 
proposes  to  a  house  agent  that  he  should  find  a  tenant  for 
him,  it  is  meant  that  he  should  find  a  fit  and  proper  tenant. 
Wightman  J.  What  does  the  house  agent  receive  his 
commission  for,  except  for  making  inquiries  as  to  the 
fitness  of  the  tenant?]  The  house  agent  only  introduces 
a  tenant  to  the  landlord  :  it  is  the  duty  of  the  landlord 
to  make  inquiries  as  to  the  respectability  of  the  tenant. 
[Crompton  J.  If  a  broker  introduces  a  notoriously  bad 
customer  to  his  employer,  an  action  would  lie  for 
negligence.  The  jiuy  may  collect  from  the  circumstances 
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what  the  undertaking  of  the  defendant  was.  Blackburn  J.  18G1. 

-If  an  attorney  is  employed  to  procure  a  mortgage  security  -hI^ 

he  undertakes  to  ascertain  that  the  title  is  good  and  that  tjj^'d^j 
it  is  a  sufficient  security  (a).] 

Per  Curiam.'  (Cockbuen  C.  J.,  Wightman,  Cromf- 
TON  and  Hill  J  J.) 

Rule  refused. 

(a)  See  Hai/ne  v.  Rhodes,  8  Q.  B.  .'J42. 


CusACK  and  others  against  Robinson.  Saturday, 

May  25th. 


1.  In  order  to  satisfy  the  Statute  of  Frauds,  29  Car,  2.  e,  3.  8.  17.,   Statute  of 
there  must  be  both  an  acceptance  of  the  goods,  or  part  of  them,  and  an  Frauds, 
actual  receipt  of  them.  29  Car.  2.  c,  3. 

2.  In  order  to  satisfy  the  same  enactment  it  is  not  necessary  that  the  «.  17. 
acceptance  of  the  gooos  should  follow  or  be  contemporaneous  with  the  Acreptance 
receipt  of  them ;  an  acceptance  prior  to  the  receipt  will  suffica  and  receipt  of 

3.  In   an  action  for  goods  sold  and   delivere<l,   it  appeared   that  goods, 
the   defendant    went    to    the    plaintiffs    at    Liverpool,   and    said    he 
wanted  to  buy  from  150  to  200  firkins  of  butter.     lie  then  went  with 

one  of  them  to  their  cellar,  where  he  was  shewn  a  lot  of  15^5  firkins, 
six  of  which  he  opened  and  inspected.  Afterwards,  on  the  same  day, 
the  plaintiffs  and  defendant  made  a  verbal  agreement,  by  which  the 
defendant  agreed  to  buy  that  specific  lot  at  77/*.  per  cwt.  When  the 
price  had  been  agreed  on.  the  defendant  took  a  cant  on  which  his  name 
and  address  in  Lotid<m  were  written  "  Edmund  RuhinsoJi,  1,  Wellington 
Street,  London  Bridge,  Lrmdon**  and  wrote  on  it  "  156  firkins  butter 
to  be  delivered  at  Fenning'a  Wharf,  Tooley  Street.''  He  gave  this  to 
the 'plaintiffs,  and  at  the  same  time  said  that  his  agents,  Messrs.  C, 
at  Liverpool,  would  give  directions  how  tlie  goods  were  to  be  forwarded 
to  Fenning's  Wharf  The  plaintiffs,  by  C's  directions,  delivered  the 
butter  to  P.'s  carts  to  bo  forwarded  to  the  defendant  at  Fennina'a 
Wharf  The  plaintiff  sent  an  invoice,  datiKi  the  25th  Octol)er  18o0, 
to  the  address  on  the  defendant's  card.  He  received  in  answer  a  letter 
purporting  to  come  from  a  clerk  in  the  defendant's  office,  acknowledging 
the  receipt  of  the  invoice,  and  stating  that,  on  the  defendant's  return, 
he  would  no  doubt  attend  to  it.  A  clerk  at  Fenning's  Wharf  proved 
that  Messrs.  Fenninas  stored  goods  for  their  customers,  and  nad  a 
butter  warehouse;  that  the  defendant  had  used  the  warehouse  for 
fifteen  years,  and  was  in  the  habit  of  keeping  his  butters  there  till  he 
sold  theuL  On  the  26th  October  P.  ^  Co.  ha3  delivered  a  part  of  the 
166  firkins  in  question  at  the  warehouse,  and  delivered  the  residue 
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1861  afterwards.    The  witness  could  not  say  whether  any  one  came  to  inspect 

*  them  or  not,  but  he  proved  that  they  were  delivered  up  by  Fcvniyiq 

CuflAOK         ^  ^'  ^    ^^'  ^^^^^  *  delivery  order  from  the  defendant,  dated  27tn 
October.    Held  that  there  was  evidence  of  an  acceptance  and  actual 
Robinson       receipt  sufficient  to  satisfy  the  statute. 

"T^ECLARATION  for  goods  sold  and  delivered,  and 
goods  bargained  and  sold.  Plea,  never  indebted. 
At  the  trial,  before  Blackburn  J.,  at  the  Liverpool  Winter 
Assizes  in  1860,  it  appeared  that  the  defendant,  who 
was  a  London  merchant,  on  the  24th  October,  1860,  at 
Liverpool,  called  on  the  plaintiflfs,  who  are  importers  of 
Canadian  produce,  and  said  he  wanted  to  buy  jfrom  150 
to  200  firkins  of  Canadian  butter.  He  then  went  M'ith 
one  of  the  plaintiffs  to  their  cellar,  where  he  was  shewn 
a  lot  of  156  firkins  of  butter,  "  ^x-Bohemian/^  belonging 
to  the  plaintiffs^  which  he  then  had  the  opportunity  of 
inspecting,  and  in  fact  he  did  open  and  inspect  six  of  the 
firkins  in  that  lot.  After  that  examination,  they  went  to 
another  cellar  to  see  other  butter,  which  however  did  not 
suit  the  defendant.  At  a  later  period  of  the  same  day,  the 
plaintiffs  and  the  defendant  made  a  verbal  agreement,  by 
which  the  defendant  agreed  to  buy  that  specific  lot  of 
156  firkins,  at  77s.  per  cwt.  When  the  price  had  been 
agreed  on,  the  defendant  took  a  card  on  which  his  name 
and  address  in  London  were  written  '*  Edmund  Robinson, 
1,  Wellington  Street,  London  Bridge,  London,"  and  wrote 
on  it  "  156  firkins  butter  to  be  delivered  at  Penning' s 
Wharf,  Tooley  Street'^  He  gave  this  to  the  plaintiffs, 
and  at  the  same  time  said  that  his  agents,  Messrs. 
Clibborn,  at  Liverpool,  would  give  directions  how  the 
goods  were  to  be  forwarded  to  Penning' s  Wharf.  The 
plaintiffs,  by  C1ibborn\  directions,  delivered  the  butter  to 
Pickford%  carts  to  be  forwarded  to  the  defendant  at 
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Fefmmff^s  Wharf.     The  plaintifb  sent  an  invoice^  dated        1861. 
the  25th  Octdbety  1860,  to  the  address  on  the  defendant's       cusack 
card.    They  receiyed  in  answer  a  letter  purporting  to     robInsok. 
come  from  a  clerk  in  the  defendant's  office,  acknowledg- 
ing the  receipt  of  the  invoice,  and  stating  that  on  the 
defendant's  return  he  would  no  doubt  attend  to  it. 
There  was  no  evidence  that  the  writer  of  this  letter  had 
any  authority  to  sign  a  memorandum  of  a  contract. 
On  the  27th  October  the  plaintiflFs,  in  Liverpool^  received 
a  telegram  from  the  defendant  in  London,  in  effect 
asserting  that  the  butters  had  been  sold  by  the  plaintiffs 
subject  to  a  warranty,  that  was  equal  to  a  sample,  but 
that  they  were  not  equal  to  sample,  and  therefore  would 
be  returned.     The  plaintiffs  replied  by  telegram  that 
there  was  no  such  warranty,  and  they  must  be  kept.     A 
derk  at  Fenning's   Wharf  proved  that   Messrs.  JF«i- 
nmgs  stored   goods   for    their  customers,  and  had    a 
butter  warehouse;   that  the  defendant   had  used  the 
warehouse  for  fifteen  years,  and  was  in  the  habit  of 
keeping  his  butters  there  till  he  sold  them.     On  the 
26th  October,  Plckford  §•  Co,  had  delivered  a  part  of  the 
156  firkins  in  question  at  the  warehouse,  and  delivered 
the  residue  on  the  morning  of  the  27th  October.     The 
witness  could  not  say  whether  any  one  came  to  inspect 
them  or  not,  but  he  proved  that  they  were  delivered  up 
by  Penning  to  Pickford  8f  Co.  under  a  delivery  order 
from  the  defendant  dated  27th  October.     The  defendant's 
counsel  admitted  that  it  must  be  taken  that  the  sale  was 
not  subject  to  any  warranty ;  but  objected  that  the  price 
of  the  goods  exceeded  10/.,  and  that  there  was  nothing 
proved  to  satisfy  the  requisitions  of  the  Statute  of  Frauds. 
The  verdict  was  entered  for  the  plaintiffs  for  420/.  10*.  Id., 

Y  2 
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1861.        with  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
CusACK      if  there  was  no  evidence  proper  to  be  left  to  the  jury 
RoBrMsoN.     ci^^cr  of  a  memorandum  of  the  contract  or  of  an  accept- 
ance and  actual  receipt  of  the  goods. 

In  Hilary  Term,  1861,  Edward  Jauies  obtained  a  rule 
nisi  accordingly,  citing  Nicholson  v.  Bower  (a) :  which 
rule  was  argued  at  the  Sittings  in  banc  after  Easter 
Term,  on  the  9th  May  :  before  Hill  and  Blackburn  JJ. 

Mellish  and  Quain  shewed  cause.  It  must  be  con- 
ceded, on  the  part  of  the  plaintiffs,  that  there  was  no 
memorandum  of  a  contract  in  writing  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds,  29  Car.  2.  c.  3., 
which  enacts,  "No  contract  for  the  sale  of  any  goods, 
wares  and  merchandises,  for  the  price  of  10/.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  lawfully  authorized."  The 
card  which  the  defendant  delivered  to  the  plaintiffs  is 
insufficient  for  that  purpose^  as  it  does  not  contain  the 
names  of  both  parties  to  the  contract,  neither  does  it 
state  the  price  at  which  the  butter  was  to  be  sold. 

But  there  is  evidence  of  an  acceptance  and  actual  receipt 
of  the  goods  within  the  meaning  of  the  statute.  A  very 
important  fact  in  the  case  is,  that  the  sale  was  a  sale  of 
a  specific  lot  of  156  firkins  of  butter,  and  also  that  there 
was  a  verbal  contract  for  the  sale  of  the  butter  which  was 

(a)  1  E.  4-  E.  172. 
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ralid  at  common  law^  and  the  vendee  gave  directionB  1861. 
that  it  should  be  sent  to  him  at  Fennimfs  Wharf.  As  cusaok 
the  defendant  was  in  the  habit  of  using  Fenning*8  Wharf  robiksor. 
88  his  warehouse^  his  ordering  certain  specific  goods  to 
be  taken  there,  and  they  being  taken  there  by  his 
direction,  and  warehoused  in  the  manner  goods  received 
on  his  account  were  usually  warehoused,  vested  the 
goods  in  his  actual  possession.  If  the  goods  are  in  the 
vendee's  actual  possession,  then  the  vendor^s  right  of 
lien  for  the  price  is  destroyed.  Suppose  instead  of 
directing  the  goods  to  Fenning*B  Wharf,  the  defendant 
had  directed  them  to  his  own  warehouse,  sorely  that 
would  have  been  ample  evidence  of  an  acceptance  and 
actual  receipt  to  satisfy  the  statute.  There  is  a  distinc- 
tion between  the  cases  of  a  purchase  of  specific  goods, 
and  of  goods  which  are  in  bulk  and  not  ascertained. 
Suppose  a  man  goes  into  a  shop  and  says,  '^  I  buy  that 
chattel;  send  it  to  such  a  place,  or  give  it  to  a  porter,'' 
and  afterwards  receives  it  and  exercises  an  act  of 
dominion  over  it,  he  has  done  everything  the  statute 
requires  to  constitute  an  acceptance  and  receipt.  At 
one  time  it  was  doubted  whether,  in  order  to  satisfy  this 
clause  in  the  statute,  the  acceptance  might  not  follow  the 
delivery :  but  that  doubt  has  been  removed  by  Morton 
V.  Tibbett  (a),  where  this  Court  decided  that  the  ac- 
ceptance must  precede  or  be  contemporaneous  with  the 
delivery.  That  case  is  also  an  authority  to  shew  that 
the  fiEu;t  of  the  vendee  having  dealt  with  the  goods  as 
owner,  is  evidence  of  an  acceptance  and  receipt.  Here, 
after  a  contract  respecting  these  goods,  which  was 
binding  at  common  law,  had  been  entered  into,  the 
defendant  exercised  an  act  of  dominion  over  them  by 

(a)  loQ.B.  428. 
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1861.        ordering  them  to  be  sent  to  Penning* 9  Wharfs  and  to  be 
CusACK       warehoused  there  for  him. 
RoBiKsoN  ^^  Elmore  v.  Stone  (a)  the  defendant  purchased  two 

horses  under  a  verbal  agreement  from  the  plaintiflF,  and 
desired  the  plaintiflF,  who  was  a  livery  stable  keeper,  to 
keep  the  horses  at  livery  for  him,  which  the  plaintiff 
agreed  to  do.  The  Court  of  Common  Fleas  held  that 
there  was  suflScient  evidence  of  a  delivery  within  the 
statute.  Chaplin  v.  Rogers  {b)  decided  that  where  a 
vendee,  after  a  bargain  and  sale  by  parol,  deals  with 
goods  as  if  they  were  in  his  actual  possession,  such  an 
act  of  ownership  is  evidence  of  a  receipt  and  acceptance 
by  the  vendee-  In  Hart  v.  Bush  (c)  this  Court  held 
that  a  delivery  of  goods  by  the  vendor  to  a  wharfinger 
appointed  by  the  vendee,  to  be  forwarded  by  any  vessel 
to  the  vendee,  would  not  constitute  an  acceptance  and 
receipt  under  the  statute  \  but  that  case  is  distinguishable 
for  two  reasons,  first  that  the  sale  was  not  one  of  specific 
goods,  and  next  the  direction  given  by  the  vendee  to 
the  vendor  was,  that  the  goods  were  to  be  sent  to  him 
by  sea  from  a  place  called  Griffin's  Wharfy  London. 
The  fkcts  were  that  they  were  forwarded  from  Griffins 
Wharf  in  a  ship  selected  by  the  wharfinger,  and  lost 
before  they  reached  their  destination. 

Nicholson  v.  Bower  (d),  which  was  cited  when  the  rule 
was  moved,  will  probably  be  relied  on  by  the  other  side;  but 
in  that  case  the  vendee  purposely  suspended  the  acceptance 
because  he  was  in  insolvent  circumstances.  Meredith 
V.  Meigh  (e)  may  perhaps  also  be  relied  on ;  but  there 
the  goods  sold  were  not  specific  goods ;  the  delivery  of 

(a)  1  Taunt,  458.  (h)  1  Ea^t,  192. 

(o)  lE.B.^  E.  4M.  {(i)  1  E.  4-  E.  172. 

(e)  2E.^B.  3(>4. 
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them  on  board  a  ship  selected  by  the  vendor^  therefore,       1861. 
oonld  in  no  way  amount  to  an  acceptance  and  receipt  by       Cubaok 
the  vendee.  Robimoh. 

Mtboard,  in  support  of  the  rule.  The  defendant 
never  exercised  such  an  act  of  ownership  over  the  goods 
as  would  constitute  an  acceptance  and  actual  receipt 
within  the  meaning  of  the  Statute  of  Frauds.  In 
ChapHn  v.  Rogers  {a)  the  vendee  had  sold  the  goods  to 
a  third  person,  which  was  an  unequivocal  act  of  domi- 
nion. It  is  true  that,  in  the  present  case,  the  defendant 
ordered  the  goods  to  be  sent  to  Fennin^s  Wharf;  but 
all  that  can  be  inferred  from  that  act  is  that  the  ware- 
house at  Fenmng^s  Wharf  YfBA  the  defendant's  warehouse 
for  the  purpose  of  acceptance.  Hunt  v.  Hecht  {b)  is  an 
express  authority  that,  imless  the  vendee  has  an  oppor- 
tunity of  judging  whether  the  goods  sent  correspond 
with  those  ordered,  there  can  be  no  acceptance  and 
receipt  within  the  statute. 

There  is  no  distinction  between  specificgoods  and  goods 
which  are  not  ascertained.  In  Baldey  v.  Parker  {c)  the  de- 
fendant bought  certain  goods,  some  of  which  were  mea- 
sured in  his  presence,  some  of  which  he  marked  with  a 
pencil,  and  some  of  which  he  assisted  in  cutting  firom  a 
larger  bulk.  Afterwards,  when  the  goods  were  sent  to  his 
house,  he  refused  to  accept  them ;  and  the  Court  held  that 
there  was  no  acceptance  and  receipt  to  satisfy  the  statute. 
So,  in  Farina  v.  Home  {d),  the  vendor's  acceptance  of  a 
delivery  warrant,  given  by  a  wharfinger  with  whom  the 
goods  had  been  warehoused,  was  held  to  be  no  evidence 
of  a  delivery  and  acceptance  of  goods. 

(a)  1  East,  192.  (b)  8  Exch,  814. 

{€)  2  J9.  #  C.  37.  (rf)  16  M.  #  W.  119. 
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1£61.  Whether   there  can   be   an   acceptance  before   duli- 

ClITuT"  ^^U  of  goods  under  this  section  of  the  Statute  of 
liohiibcv  Frauds  was  raised  in  Saunders  v.  Topp  (a).  In 
that  case,  however,  it  was  not  necessary  to  decide 
the  question,  because  there  was  evidence  of  an  accept- 
ance after  delivery;  but  the  Judges  of  the  Court  of 
Exchequer  seemed  to  be  of  opinion  that  there  could  not  be 
an  acceptance  prior  to  the  receipt.  [Hill  J.  A  bargain 
and  sale  between  vendor  and  vendee — valid  in  all  re- 
spects except  for  the  Statute  of  Frauds ;  goods  sent  by 
vendor,  under  the  direction  of  vendee,  to  warehouse - 
keeper  selected  and  nominated  by  vendee ;  vendor  parted 
with  his  lien,  and  the  transitus  at  an  end.  Bo  these  facts 
constitute  an  acceptance  and  actual  receipt  within  the 
meaning  of  the  17th  section  of  the  Statute  of  Frauds  ?] 

Cur.  adv.  vult.  (6). 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn  J.  (After  fully  stating  the  facts  his  lord- 
ship proceeded).  It  was  not  contended  that  there  was 
any  sufficient  memorandum  in  writing  in  the  present 
case :  but  it  was  contended  that  there  was  sufficient 
evidence  that  the  defendant  had  accepted  the  goods  sold, 
and  actually  received  the  same ;  and,  on  consideration, 
we  are  of  that  opinion. 

The  words  of  the  statute  are  express,  that  there  must 
be  an  acceptance  of  the  goods,  or  part  of  them,  as 
well  as  an  actual  receipt ;  and  the  authorities  are  very 
nmnerous  to  shew  that  both  these  requisites  must  exist 
or  else  the  statute  is  not  satisfied.     In  the  recent  case 

{a)  4  Exch.  390. 

{b)  The  arguments  in  this  case  are  reported  by  H.  Holroyd  Esq. 
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of  Nicholson  V.  Bower  {a),  which  was  cited  for  the  de-        1861. 
fendant^  141  quartera  of  wheat  were  sent  by  a  rail-       cosack 
way,  addressed  to  the  vendees.    They  arrived  at  their     robikbok. 
destination,  and  were  there  warehoused  by  the  railway 
Company  under  circumstances  that  might  have  been 
held  to  put  an  end  to  the  impaid  vendor's  rights. 
But  the  contract  was  not  originally  a  sale  of  specific 
wheat,  and  the  vendees  had  never  agreed  to  take  those 
particular  quarters  of  wheat ;  on  the  contrary,  it  was 
shewn  to  be  usual,  before  accepting  wheat  thus  ware- 
housed, to  compare  a  sample  of*  the  wheat  with  the 
sample  by  which  it  was  sold;  and  it  appeared  that  the 
vendees,  knowing  that  they  were  in  embarrassed  cir- 
camstances,   purposely  abstained    from   accepting  the 
goods,  and  each  of  the  Judges  mentions  that  fact  as  the 
ground  of  their  decision.     In  Meredith  v.  Meigh  {b)  the 
goods,  which  were  not  specified  in  the  original  contract, 
had  been  selected  by  the  vendor,  and  put  on  board  ship 
by  the  directions  of  the  vendee,  so  that  they  were  in 
the  hands  of  a  carrier  to  convey  them  from  the  vendor 
to  the  vendee.     It  was  there  held,  in  conformity  with 
Hanson  v.  Armitage  (c),  that  the  carrier,  though  named 
by  the  vendee,  had  no  authority  to  accept  the  goods. 
And  in  this  we  quite  agree :  for,  though  the  selection  of 
the  goods  by  the  vendor,  and  putting  them  in  transit, 
would,  but  for  the  statute,  have  been  a  sufficient  deli- 
very to  vest  the  property  in  the  vendee ;  it  could  not  be 
said  that  the  selection  by  the  vendor,  or  the  receipt  by 
the  carrier,  was  an  acceptance  of  those  particular  goods 
by  the  vendee. 

In  Baldey  v.  Parker  (d),   which   was    much  relied 

(a)  lE.^-E,  172.  (6)  2E.^B.  364. 

(f )  5  B.  4-  Aid.  657.  (d)  2  B.  j-  C  37. 
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1861.  ®^  '^y  Mr.  Milward  in  arguing  in  support  of  this  rule, 
CuBACK  *^®  ground  of  the  decision  was  that  pointed  out  by 
Robinson  Holroyd  J.,  who  says,  p.  44 :  ^^  Upon  a  sale  of  specific 
goods  for  a  specific  price,  by  parting  with  the  pos- 
session the  seller  parts  with  his  lien.  The  statute 
contemplates  such  a  parting  with  the  possession;  and 
therefore  as  long  as  the  seller  preserves  his  control  over 
the  goods,  so  as  to  retain  his  lien,  he  prevents  the  ven- 
dee from  accepting  and  receiving  them  as  his  own, 
within  the  meaning  of  the  statute.^'  The  principle  here 
laid  down  is  that  there  cannot  be  an  actual  receipt  by 
the  vendee  so  loug  as  the  goods  continue  in  the  posses- 
sion of  the  seller,  as  unpaid  vendor,  so  as  to  preserve 
his  lieu ;  and  it  has  been  repeatedly  recognised.  But 
though  the  goods  remain  in  the  personal  possession  of 
the  vendor,  yet,  if  it  is  agreed  between  the  vendor  and 
the  vendee  that  the  possession  shall  thenceforth  be  kept, 
not  as  vendor  but  as  bailee  for  the  purchaser,  the  right 
of  lien  is  gone,  and  then  there  is  a  sufficient  receipt  to 
satisfy  the  statute ;  Marvin  v.  Wallis  (a),  Beaumont  v. 
Brengeri  (J).  In  both  of  these  cases  the  specific  chattel 
sold  was  ascertained,  and  there  appear  to  have  been  acts 
indicating  acceptance  subsequent  to  the  agreement  which 
changed  the  nature  of  the  possession. 

In  the  present  case  there  was  ample  evidence  that 
the  goods,  when  placed  in  Penning' s  Wharfs  were  put 
under  the  control  of  the  defendant  to  await  his  further 
directions,  so  as  to  put  an  end  to  any  right  of  the  plain- 
tiffs as  unpaid  vendors,  as  much  as  the  change  in  the 
nature  of  the  possession  did  in  the  cases  cited.  There 
was  also  sufficient  evidence  that  the  defendant  had,  at 
Liverpool^  selected  these  specific  156  firkins  of  butter  as 

(a)  6  JE?.  #  A  726.  (b)  6  C.  B.  301. 
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those  which  he  then  agreed  to  take  as  his  property  as  1861. 
the  goods  sold,  and  that  he  directed  those  specific  firkins  cusatk 
to  be  sent  to  London.  This  was  certainly  evidence  of  an  RoBi;jgo5, 
acceptance,  and  the  only  remaining  question  is,  whether 
it  is  necessary  that  the  acceptance  should  follow,  or  be 
oontemporaneous  with  the  receipt,  or  whether  an  ac- 
ceptance before  the  receipt  is  not  sufficient.  In  Saun- 
ders V.  Topp  (a),  which  is  the  case  in  which  the  facts 
approach  nearest  to  the  present  case,  the  defendant  had, 
according  to  the  finding  of  the  jury,  agreed  to  buy  from 
the  plaintiff  45  couple  of  sheep  which  the  defendant,  the 
purchaser,  had  himself  selected,  and  the  plaintiff  had  by 
his  directions  put  them  in  the  defendant's  field.  Had 
the  case  stopped  there,  it  would  have  been  identical 
with  the  present.  But  there  was,  in  addition,  some 
evidence  that  the  defendant,  after  seeing  them  in  the  field, 
counted  them  and  said  it  was  all  right,  and,  as  this  was 
some  evidence  of  an  acceptance  after  the  receipt,  it 
became  unnecessary  to  decide  whether  the  acceptance 
under  the  statute  must  follow  the  delivery.  Parke  B., 
from  the  report  of  his  observations  during  the  argument, 
seems  to  have  attached  much  importance  to  the  selec- 
tion of  particular  sheep  by  the  defendant,  but  in  his 
judgment,  he  abstains  &om  deciding  on  that  ground, 
though  certainly  not  expressing  any  opinion  that  the 
acceptance  must  be  subsequent  to  the  delivery.  The 
other  three  Barons — Alderson,  Rolfs  and  Piatt — express 
an  inclination  of  opinion  that  it  is  necessary,  under 
the  statute,  that  the  acceptance  should  be  subsequent  to 
or  contemporaneous  with  the  receipt ;  but  they  expressly 
abstain  from  deciding  on  that  ground.  In  the  elaborate 
judgment  of  Lord  Campbell  in  Morton  v.  Tibbet  {b) ;  in 
(«)  4  Exch.  390.  {h)  15  Q,  B,  428. 
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1861.  which  the  nature  of  an  acceptance  and  actual  receipt 
CusACK  sufficient  to  Batisfy  the  statute^  is  fully  expounded ;  he 
Robinson,  ^7^  (P*  434),  "  The  acceptance  is  to  be  something  which 
is  to  precede,  or  at  any  rate  to  be  contemporaneous  with, 
the  actual  receipt  of  the  goods,  and  is  not  to  be  a  subse- 
quent act  after  the  goods  have  been  actually  received, 
weighed,  measured  or  examined."  The  intention  of  the 
legislature  seems  to  have  been  that  the  contract  should 
not  be  good  unless  partially  executed,  and  it  is  partially 
executed  if,  after  the  vendee  has  finally  agreed  on  the 
specific  articles  which  he  is  to  take  under  the  contract, 
the  vendor,  by  the  vendee's  directions,  parts  with  the 
possession,  and  puts  them  under  the  control  of  the  ven- 
dee so  as  to  put  a  complete  end  to  all  the  rights  of  the 
unpaid  vendor  as  such.  We  think,  therefore,  that  there 
is  nothing  in  the  nature  of  the  enactment  to  imply  an 
intention,  which  the  legislature  has  certainly  not  in 
terms  expressed,  that  an  acceptance  prior  to  the  receipt 
will  not  suffice.  There  is  no  decision  putting  this  con- 
struction on  the  statute,  and  we  do  not  think  we  ought 
so  to  construe  it. 

We  are,  therefore,  of  opinion  that  there  was  evidence 
in  this  case  to  satisfy  the  statute,  and  that  the  rule  must 
be  discharged. 

Rule  discharged. 
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The  Queen  against  Botes.  Mondm/, 

Mat/  27th. 


1.  A  padon  under  the  Great  Soal  takes  away  tlie  privilege  of  a   Panhm. 
wHneM  m  not  answering,  so  far  a»  reganLs  any  risk  of  prosecution  at  the   Imjifarhment 
rait  or  in  the  name  of  the  Crown.  bt/  Home  of 

2.  The  Act  of  Settlement,  12  &  13  ^1 3.  r.  2.  «.  3.,  which  enacts  that    Commons, 
no  pardon  under  the  Great  Seal  shall  be  pleadable  in  bar  to  an  impeach-   Act  of  Setth' 
ment  by  the  Commons  in   Parh'ament,  renders  a  panion  under  the   ment^  12  &  13 
Oreat  Seal  wholly  inoperative  to  prevent  impeachment  by  the  House  of   W.  3.  c.  2.  s,  3. 
Commons,  and  so  getting  rid  of  the  judgment  of  the  House  of  Lords ;  for   Privilege  of 
that  purpose  a  subsequtnt  pardon  must  be  spranted  by  the  Crown :  per   witne^  in 
CocJmum  C.  J.,  Crompton  and  Hill  J  J. ;  dubitantc  Blarkhnrn  J.  wo/  aiimvrring. 

3.  A  merely  remote  and  naked  possibility  of  legal  peril  to  a  witness    Qur.tfions 
from  answering  a  question  is  not  sufficient  to  eutitlc  him  to  the  prinlcge   ttntUnci  to 
of  not  answenng.    To  entitle  him  to  the  privilege  of  silence,  the  Court  crimimite. 
mnst  see,  from  the  circumstances  of  the  case  and  the  nature  of  the   hiformation 
eridence  which  he  is  called  to  give,  that  there  is  reasonable  groimd  to  for  brihrn/. 
axfprehend.  danger  to  the  witness  from  his  being  compelled  to  answer.    Corroltoration 
Moreover,   the  danger  to  be  apprehended  must  be  real  and  appro-   of  accomplice. 
dable,  with  reference  to  the  ordinary  operation  of  law  in  the  ordinary   Practice  at 
coarse  of  things — not  a  danger  of  an  imaginary  aud  unsub.stantial  cha-   trial, 
racter,  haying   reference  to  some   extraoi'dinary  and  baraly  possible 
contingency,  so  improbable  that  no  reasonable  man  would  suffer  it  to 

influence  ms  conduct. 

4.  The  position,  that  the  witness  is  sole  judge  as  to  whether  his  evi- 
dence would  bring  him  into  danger  of  the  law,  and  that  the  statement 
of  his  belief  to  that  effect,  if  not  manifestly  made  maid  iide,  should  be 
received  as  conclusive,  denied  b^  this  Court. 

5.  Still,  if  the  fact  of  the  witness  being  in  danger  be  once  mode  to 
appear,  great  latitude  should  be  allowed  to  liim  in  judging  for  himself 
of  the  effect  of  any  particular  question. 

6.  On  the  trial  of  an  information  for  briber}',  filed  by  TJie  Attorney 
General  by  the  direction  of  the  House  of  Commons,  one  of  the  persons 
charged  in  the  information  to  have  been  bril>ed  by  the  defendant  was 
callfKl  as  a  witness;  and,  on  his  declining  to  answer  any  questions  with 
respect  to  the  alleged  briber^',  the  counsel  for  the  Crown  banded  him  a 
pardon  under  the  Great  Seal ;  which  the  witness  accepted,  but  still 
declined  to  answer :  held,  that  the  possible  risk  of  impeacliment  by  the 
House  of  Commons,  notwithstanding  the  pordon  under  the  Great  Seal, 
according  to  the  Act  of  Settlement,  12  &  13  W.  3.  c.  2.  *.  3.,  was  not  a 
sufficient  ground  to  entitle  liim  to  the  jirivilege  of  not  answering. 

7.  The  rule  that  the  evidence  of  an  aocomplice  retjuires  corroboration 
is  not  a  rule  of  lair,  but  a  rule  of  general  and  usual  practice ;  the  appli- 
cation of  which  is  for  the  discretion  of  the  Judse  by  whom  the  case  is 
tried :  and  in  the  application  of  the  rule  much  depends  on  the  nature  of 
the  offence,  and  the  extent  of  tlie  complicity  of  the  witness  in  it. 
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The  Queen 

V. 

Botes. 


8.  .On  the  trial  of  an  information  for  bribery  at  an  election  for  mem- 
bers of  Parliament  for  a  borough,  filed  by  The  Attorney  General  by  tlio 
direction  of  the  House  of  Commons,  the  persons  charged  in  the  infor- 
mation to  have  been  bribed  by  the  defendant  were  examined  as  witnesses. 
It  appeared  firom  their  evidence  that  on  the  day  of  the  election  the 
witnesses  came  to  the  front  of  the  house  which  stood  between  and  openotl 
into  two  parallel  streets  of  the  borough,  and  went  in  succession  into  the 
house,  and  into  a  back  room,  in  which  the  defendant  was  seated  ;  after 
an  interview  with  the  defendant  each  of  them  passed  into  another  room, 
in  which  another  person  was  seated,  from  whom  each  received  the  sums 
mentioned  in  the  information ;  they  then  passed  into  the  other  street, 
and  80  to  the  hustings,  and  voted.  SembUy  that  these  witnesses,  if 
accomplices  of  the  defendant  at  all,  were  not  accomplices  in  such  a 
sense  as  to  require  corroboration  ;  and  also  that  here  was  corroboration, 
if  necessarv. 

9.  On  tne  trial  of  that  information  a  witness  who  was  called  to 
prove  the  fact  of  his  having  received  a  bribe  from  the  defendant, 
objected  to  give  evidence  on  the  ground  that  the  effect  of  the 
evidence  he  was  called  upon  to  give  would  be  to  criminate  him- 
Belf.  Thereupon  the  counsel  for  the  Grown  handed  to  the  witness 
a  pardon  under  the  Great  Seal,  who  accepted  it.  The  witness, 
however,  still  objecting  to  give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  witness  could  be  properly  com- 
pelled to  answer,  notwithstanding  the  pardon,  an  arrangement  was  come 
to  between  the  counsel  on  both  sides,  with  the  sanction  of  the  Judge, 
that  the  witness  should  be  directed  to  answer,  but  that  the  opinion  of 
this  Court  should  be  taken  as  to  whether  the  privilege  of  the  witness 
remained  notwithstanding  the  pardon  ;  the  co^onsel  for  the  Crown  under- 
taking, in  the  event  of  this  Court  holding  the  affirmative,  to  enter  a 
nolle  prosequi,  if  the  defendant  should  be  convicted-  The  defendant 
having  been  convicted,  this  Court  granted  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had ;  and,  having  heard  it  argued,  discharged 
it,  protesting  against  the  course  pursued  at  the  trial  being  drawn  into  a 
precedent — as  the  Court  was  thereby  called  on  to  pronounce  a  judgment 
which  it  was  without  authority  to  enforce. 


''PHIS  was  an  information  filed  by  The  Attorney 
General,  in  pursuance  of  a  resolution  of  the  House 
of  Commons.  The  first  count  stated  that,  on  the  29th 
April  1859,  at  the  borough  of  Beverley,  in  the  county 
of  York,  an  election  was  had  for  choosing  two  burgesses 
to  serve  in  Parliament  for  the  said  borough ;  and  that 
at  the  said  election  one  Ralph  Walters  was  a  candidate ; 
and  that  before  the  said  election  was  so  had  the  de- 
fendant unlawfully,  knowingly,  wickedly  and  corruptly 
did  give  to  one  John  Best,  then  being  a  voter,  1^  to 
induce  him  to  vote  at  the  said  election  for  the  said 
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Ralph  Walters;  against  the  form  of  the  statute  in  such  1861. 
case  made  and  provided^  and  against  the  peace  &c  the  Qoken 
The  second  count  stated  that  the  defendant^  whilst  the 
said  election  was  being  had^  gave  to  the  said  John  Best 
.  1/.  to  induce  him  to  vote  for  Ralph  Walters.  The  third 
count  stated  that  the  defendant^  before  the  said  election 
in  the  first  count  of  this  information  mentioned  was  so 
had  as  therein  mentioned^  to  wit,  on  the  29th  day  of 
April  in  the  year  aforesaid^  unlawfully,  knowingly, 
wickedly  and  corruptly  did  give  to  one  John  Pouffher, 
then  being  a  voter,  2/.,  to  induce  him  to  vote  at  the  said 
election  for  the  said  Ralph  Walters;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace,  &c.  The  fourth,  fifth,  sixth,  seventh^  eighth 
and  ninth  counts  charged  the  defendant  with  giving 
other  sums  of  2L  and  IL  respectively  to  other  voters  to 
induce  them  to  vote  for  Ralph  Walters, 

Plea :  Not  guilty. 

On  the  trial,  before  Martin  B.,  at  the  Yorkshire  Sum- 
mer Assizes  in  1860,  The  Solicitor  General,  in  opening  the 
case  for  the  Crown^  stated  that  the  evidence  upon  which 
the  case  for  the  prosecution  rested  would  be  the  evi- 
dence of  the  persons  who  had  received  the  bribes,  whom 
he  should  call  as  witnesses.  Accordingly  John  Best, 
mentioned  in  the  first  count,  was  called,  and  the  learned 
Judge  told  him  that,  by  the  law  of  England,  no  man 
was  bound  to  state  anything  which  subjected  him  to  a 
criminal  prosecution ;  and,  if  he  was  asked  any  question 
with  respect  to  the  alleged  bribery,  he  might  say  whether 
he  would  or  would  not  answer  it,  at  his  pleasure.  The 
witness,  upon  being  asked  whether  he  knew  the  defend- 
ant, declined  answering  the  question.  21ie  Solicitor 
General  then  produced  a  pardon  of  the  witness,  under 
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TUE  QUEEH 

▼. 

BOYES. 


the  Great  Seal,  and  handed  it  to  him  (a).  The  learned 
Judge  told  the  witness  that  the  parchment  which  was 
handed  to  him  was  a  pardon  from  the  Crown  for  the 


(a)  The  following  was  the  form  of  pardon  in  this  case : — *'  Viciaria, 
by  the  grace  of  Gtxl,  &c.    Whereas  a  certain  election  was  duly  had  and 
held,  upon  the  29th  April  1859,  at  the  borough  of  Beverley^  in  the  county 
of  York,  for  the  electing  of  a  burgess  to  serve  in  this  present  Parliament 
for  the  said  borough :  Now  know  te  that  we,  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  and  for  divers  good  considerations,  have 
pardoned,  remitted,  and  released,  and  by  these  presents,  for  us,  our  heirs 
and  successors,  do  pardon,  remit,  and  release  A,  B.  all  offences  herein- 
after mentioned,  and  all  and  singular  indictments,  impeachments,  inqui- 
sitions, informations,  suits,  plaints,  exigents,  judgments,  attainders,  out- 
lawries, executions,  corporal  imprisonments,  pains,  penalties,  forfeitures, 
demands,  and  other  punishments  whatsoever  which  he,  the  said  A.  B. 
has  incurred  or  is  subject  to  for  or  by  reason  of  such  offences,  or  which 
we  now  have  or  can  claim,  or  have  had,  or  which  we,  our  heirs  or  suc- 
cessors, may  hereafter  or  in  any  manner  have  or  claim,  against  the  said 
A.  B.f  for  or  by  reason  of  or  touching  such  offences,  that  is  to  say :  of 
having,  either  before  or  during  the  said  election,  directly  or  indirectly, 
by  himself  or  by  any  other  person  on  his  behalf,  received  or  agreed,  or 
contracted  for  any  money,  gift,  loan,  or  valuable  consideration,  office, 
place  or  employment,  for  himself  or  for  any  other  person,  for  voting  or 
agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from  voting,  at 
the  said  election ;  and  also  for  having,  after  the  said  election,  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his  behalf,  received  any 
money  or  valuable  consideration  on  account  of  any  person  having  voted 
or  refrained  from  voting,  or  having  induced  any  other  person  to  vote  or 
to  refrain  from  voting,  at  the  said  election,  and  all  and  every  other  act 
and  acts  of  bribery,  and  all  and  every  bribery  and  briberies,  corrupt 
practice  and  corrupt  practices,  corrupt  receivings  and  payments  of  money 
by  the  said  A.  B.  done  or  committed,  or  attempted  to  be  done  or  com- 
mitted, at  the  said  election,  or  whereof  the  said  A.  B,  was  or  is  guilty 
in  connexion  with,  touching  or  relating  to  the  said  election,  and  all  and 
every  crime,  offence  or  misdemeanour  by  the  Baid  A.  B.  done  or  com- 
mitted, or  attempted  to  be  done  or  committed,  at  or  before,  or  during  or 
after  the  said  flection,  and  in  any  way  connected  with,  or  relating  to  or 
touching  the  said  election ;  and  we  do  by  these  presents  give  and  grant 
unto  him,  the  said  A.  B.^  our  firm  peace  thereupon ;  and,  further,  we 
strictly  command  all  and  singular  judges,  justices,  and  all  others  what- 
soeTer,  that  this  our  present  free  and  gracious  pardon  shall  be  construed, 
expounded,  and  adjudged  in  all  our  Courts  and  elsewhere  by  the  general 
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part  lie  had  taken  in  the  transaction,  so  that  he  could  1861. 
never  be  prosecuted  for  it^  and  asked  him  whether  that  xhx  Quxih 
made  any  difference  in  his  wish  to  answer  the  question  Botes. 
or  not?  The  witness  still  declined  to  answer.  The 
learned  Judge  expressed  great  doubt  whether  he  ought 
to  tell  the  witness  that  he  was  bound  to  answer ;  and 
The  Solicitor  General  suggested,  with  respect  to  this  and 
the  other  witnesses  who  should  be  called,  that  they 
should  be  told  that  they  were  bound  to  answer ;  and 
that  if  there  should  be  a  verdict  for  the  Crown,  and  the 
defendant  should  be  brought  up  for  judgment,  or  the 
defendant  should  move  for  a  new  trial,  and  the  Court 
of  Queen's  Bench  should  be  of  opinion  that  the  Judge 
ought  not  to  have  required  the  witnesses  to  answer, 
then  their  answers  should  not  be  used  against  them. 
He  cited  Regina  v.  Garbett  (a).  The  learned  Judge,  after 
consulting  Wilde  B.,  addressing  The  Solicitor  General, 
said,  "  If  I  improperly  and  Dlegally  compel  the  witness 
to  answer  the  question,  the  defendant  is  to  have  the 
benefit  of  it ;  and  if  the  Court  shall  say  that  he  is  re- 
lieved from  answering  because  he  is  liable  to  some  pro- 
ceeding, you  are  no  longer  to  press  the  prosecution; 
otherwise  I  shall  exclude  the  evidence.^'  The  learned 
Judge  then  told  the  witness  that  he  was  bound  by  law 
to  answer  the  questions,  and  therefore  he  must  answer 
them.  Similar  pardons  were  also  given  to  the  other  wit- 
nesses. It  appeared  from  the  evidence  of  the  witnesses 
that  on  the  day  of  the  election  they  came  to  the  front  of 

wordfl,  clause!*,  and  sentences  aboTcsaid,  in  the  largest  and  most  bene- 
ficial sense,  for  the  most  full  and  firm  discharge  of  him  the  said  A.  B., 
according  to  our  true  intention  expressed  in  these  letters  patent,  without 
any  ambiguity,  question  or  delay  whatsoever"  &c. 
(a)  2  Car.  4-  K.  474 ;  I  Dai.  C\  C.  236. 
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1861.        a  house  which   stood   between   and   opened   into   two 
Toe  Queen    parallel  streets  of  the  town  of  Beverley,  and  went  in 
B0TE8.       succession  into  the  house,  and  into  a  back  room,  in 
which  the  defendant  was  seated ;  after  an  interview  with 
the  defendant  each  of  them  passed  into  another  room, 
in  which  another  person  was  seated,  from  whom  each 
received  the  sums  mentioned  in  the  several  counts  of 
the  information ;  they  then  passed  into  the  other  street, 
and  so  to  the  hustings,  and  voted.     At  the  close  of  the 
case  for  the  prosecution,  the  coimsel  for  the  defendant 
took  several  objections ;  and,  among  others,  that  there 
was  no  corroborative  evidence  of  the  witnesses,  who 
were  all  accomplices  with  the  defendant,  and  that  the 
Judge  ought  to  tell  the  jiu'y  that  they  ought  not  to 
convict  on  the  uncorroborated  testimony  of  the  accom- 
plices, citing  Regina  v.  Stubbs  {a).     The  learned  Judge 
said  that  he  was  not  prepared  to  take  that  course,  but 
that  he  would  reserve  leave  to  the  defendant  to  move 
for  a  new  trial,  on  the  ground  that  he  was  wrong  in 
compelling  the  witnesses  to  answer,  and  on  the  ground  of 
the  absence  of  corroboration.     It  was  finally  agreed  that 
if  the  Court  of  Queen's  Bench,  on  a  motion  for  a  new 
trial,  should  think  that  there  ought  to  be  a  new  trial  on 
the  ground  that  the  witnesses  ought  not  to  have  been 
compelled  to  answer,  or  that  the  Judge  ought  to  have 
directed  an  acquittal  on  the  ground  that  there  was  no 
confirmatory  evidence,  then  The  Solicitor  General  under- 
took to  enter  a  nolle  prosequi.     The  learned  Judge,  in 
summing  up,  said,  ^'  Another  question  has  arisen  in  this 
case.     There  has  been  a  long  course  of  practice,  in  the 
administration  of  the  criminal  law  of  this  country,  that 
a  man  cannot  be  lawfully  convicted  upon  the  uncor- 
roborated evidence  of  an  accessory I  think  it  may 

{a)  Dears.  C.  C.  f^.^. 


XXIV.  VICTORIA.  317 

be  doubtM  whether  or  not  the  eyidence  in  this  case  will       1861. 
be  found  to  be  of  that  corroborative  character  which    The  Qubin 
the  law  requires ;''  but  he  added  that  the  case  was  dis-       botes 
tinguishable  from  Regina  v.  Stubbs  {a\  for  thewitnesses 
in  that  case  were  accessories  properly  so  called^  and  all 
concerned  in  the  same  offence  in  which  they  came  to 
give  evidence  against  the  defendant;  whereas  in  this 
case^  if  the  jury  thought  that  the  witne^es  had  spoken 
the  truth,  all  the  acts  of  bribery  were  separately  trans- 
acted^ and  were  not  one  and  the  same  offence.   The  jury 
found  a  verdict  of  guilty  on  the  third  count,  and  not 
guilty  on  the  others.     In  the  following  Michaelmas  Term 
{November  7th,  1860), 

Edward  James  moved  for  a  rule  calling  upon  The 
Attorney  General  to  shew  cause  why  a  new  trial  should 
not  be  had,  on  the  groimds,  first,  that  the  Judge  had 
improperly  compelled  the  witness  to  answer,  and  received 
in  evidence  the  answers  so  obtained ;  citing  Stark.  JEv. 
206,  4th  ed,,  and  Rex  v.  Reading  {b)  :  secondly,  that 
there  was  no  evidence  in  corroboration  of  the  witnesses, 
and  the  Judge  ought  to  have  cautioned  the  jury  against 
trusting  the  evidence  of  an  uncorroborated  accomplice. 

November  14th.     A  rule  was  granted. 

This  rule  was  argued  at  the  sittings  in  banc  after 
Hilary  Term,  1861,  on  the  12th  and  13th  February; 
before  Wightman,  Crompton,  Hill  and  Blackburn  J  J. 

The  Solicitor  General,  Overendy  Monk  and  Cleasby 
shewed  cause.  1.  The  witness  was  rightly  compelled 
to  answer.     By  answering  he  did  not  become  subject 

(o)  Dears.  C.  C.  fyTyi}. 

(b)  7  Hov'.  St.  Tr.  259.  29C. 
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1861.  *o  ^^y  criminal  proceeding,  seeing  that  the  time  for 
The  QuBEK  l^rij^gi^g  *  q^  tam  action  had  expired,  and  he  had 
the  pardon  of  the  Crown ;  the  effect  of  which  was  to 
make  him  a  new  man,  and  consequently  to  bar  any 
proceedings  by  or  in  the  name  of  the  Crown ;  2  Tayl.  Ev. 
§  1312. 3d  ed.  The  author  there  refers  to  two  old  cases. 
Rex  Y.  Reading  {a),  Rex  v.  The  Earl  of  Shaftesbury  (b), 
which  he  questions,  referring  to  the  note  by  the  reporters 
in  Roberts  v.  Allatt(c).  In  Wigr.  Discovery,  §  131,  "If 
the  answer  of  the  defendant  to  a  given  question  would 
subject  him  to  pains  or  penalties,  the  plaintiff  is  not 
entitled  to  an  answer  to  such  question/'  In  Regina  \, 
Monro,  tn^di  hetore Erie  J.,  at  the  Central  Criminal  Court, 
in  August,  1847,  which  was  an  indictment  for  slaying  in 
a  duel.  Major  Cuddy,  one  of  the  seconds,  was  called  as  a 
witness  for  the  Crown,  and  being  desired  to  state  what 
occurred  just  before  the  duel,  declined  to  answer;  on 
which  a  pardon  was  produced  and  given  to  him ;  but,  he 
still  objecting,  Erie  J.,  said,  a  pardon  takes  away  the 
privilege  of  silence,  and  therefore  he  must  answer. 
But  where  questions  tending  merely  to  disgrace  the 
character  of  a  witness  are  put,  he  must  answer  if  the 
questions  are  relevant  to  the  issue ;  Best  on  Evid,  p.  174. 
3d  ed. 

2.  The  second  branch  of  the  rule  also  fails.  The  wit- 
ness and  the  defendant  are  not  accomplices ;  their  offences 
being  quite  distinct  Besides  this  person  was  not  an 
accompUce  in  such  a  sense  as  to  require  corroboration. 
It  has  been  held  that  persons  present  at  a  prize  fight, 
where  death  ensues,  are  guilty  of  manslaughter,  but  are 
not  accomplices  in  that  sense;  Rex  v.  Hargrave(d), 
The  reason  for  the  rule  requiring  the  confirmation  of 

(a)  7  How.  St.  TV.  259.  2%.  (h)  8  How.  St.  Tr.  817. 

(r)  1  M.  4-  M.  193,  not^  (h).  (ft)  5  C.  #  P.  170. 
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an  accomplice  is  that  the  accomplice  may  be  tempted        1861. 
to  accuse  falsely  in  order  to  save  himself;  Buss.  Cr.  by    jhe  Queen 
Greaves,  book  6.  ch.  5.  sect.  6. ;  a  rule  which  cannot       Boyks. 
apply  where  the  alleged  accomplice  has  been  pardoned. 
Whether  an  individual   stands  in  the  position  of  an 
accomplice  is  matter  for  the  discretion  of  the  Judge  at 
the  triaL     At  all  events  here  was  corroborative  evidence 
of  the  accomplice. 

• 

Edward  JameSy  E,  P.  Price  and  T.  Jones  (Northern 
Circuit),  in  support  of  the  rule.  1.  The  other  side  assume 
that  a  pardon  restores  the  party  to  the  same  state  as  he 
was  in  before  any  offence  committed.  But  the  pardoned 
man  may  be  indicted  and  put  to  the  inconvenience  of 
pleading  his  pardon ;  for  unless  pleaded  it  is  of  no  avail ; 
Com.  Dig.  Pardon  H.  Moreover  a  pardon  may  be  re- 
voked. Besides,  although  the  Crown  may  pardon  an 
offence  as  regards  itself,  it  cannot  take  away  the  right  of 
a  subject  to  prosecute  for  the  offence.  It  is  for  this  reason 
that  the  Crown  could  not  pardon  in  appeals  of  murder, 
and  the  like,  for  the  appeal  was  the  suit  of  a  subject. 
Supposing,  however,  that  the  pardon  makes  the  party  a 
new  man  so  far  as  prosecution  by  or  in  the  name  of  the 
Crown  is  concerned,  he  is  still  liable  to  be  proceeded 
against  by  impeachment,  at  the  suit  of  the  House  of 
Commons,  before  the  House  of  Lords.  When  the  House 
of  Commons  impeached  Lord  Danby,  the  Crown,  pend- 
ing the  impeachment,  granted  him  a  pardon;  but  the 
Commons  denied  the  right  of  the  Crown  to  do  so  (2 
HallanCs  Const  Hist,  vol.  2.  p.  411.  7th  ed.);  and  after- 
wards it  was  enacted  bv  the  Act  of  Settlement,  12  &  13 
W,  3.  c.  2.  s,  3.,  entitled  "  An  Act  for  the  further  Umitation 
of  the  Crown,  and  better  securing  the  rights  and  liberties 
of  the  subject,'^  that  no  pardon  of  the  Crown  should  be 
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1861.        pleadable  to  an  impeachment  by  the  Commons  in  Parlia- 
The  Queen     ment;  4  Blackst.  C.  399.     A  pardon  from  the  Crown, 
Botes.       ^^  order  to  be  available  in  such  a  case,  must  be  granted 
after  trial  of  the  impeachment,  not  while  the  impeach- 
ment is  pending. 

2.  As  to  the  point  relating  to  accomplices,  the  Judge 
should  have  advised  the  jury  to  acquit  unless  the  accom- 
plice was  corroborated ;  Regina  v.  Stubbs  (a). 

WiGHTMAN  J.  With  respect  to  the  questions  relative 
to  the  accomplice ;  even  supposing  that  the  witness  here 
could  be  considered  as  an  accomplice  of  the  defendant, 
I  think  the  learned  Judge's  direction  at  the  trial  was 
quite  right  The  law  on  this  subject  is  correctly  laid 
down  in  Regina  v.  Stubbs  {a), — it  is  not  a  rule  of  law 
that  an  accomplice  must  be  corroborated  in  order  to 
render  a  conviction  valid ;  but  it  is  a  rule  of  general  and 
usual  practice  to  advise  juries  not  to  convict  on  the 
evidence  of  an  accomplice  alone.  The  application  of  that 
rule,  however,  is  a  matter  for  the  discretion  of  the  Judge 
by  whom  the  case  is  tried,  and  here  he  appears  to  have 
drawn  the  attention  of  the  jury  to  the  point.  Moreover 
I  think  there  was  corroborative  evidence  here,  if  cor- 
roborative evidence  is  requisite.  It  is  not  necessary  that 
there  should  be  corroborative  evidence  as  to  the  very  fact ; 
it  is  enough  that  there  be  such  as  shall  confirm  the  jury 
in  the  belief  that  the  accomplice  is  speaking  truth. 

The  point  as  to  the  witness  being  still  liable  to  im- 
peachment by  the  House  of  Commons  seems  to  have 
come  on  the  Crown  by  surprise,  and  it  raises  a  very 
serious  question.  We  had  therefore  better  adjourn  the 
case,  in  order  that  the  matter  mav  be  looked  into  and 
re-argued,— one  counsel  to  be  heard  on  each  side. 

(a)  Jknrs,  C.  C.  665. 


V. 

Botes. 
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Ckompton  J.  I  am  of  the  same  opinion.  As  to  the  1861. 
first  pointy  each  case  must  depend  on  its  own  particular  xhc  Queen 
circomstanoes,  and  it  is  for  the  Judge  at  the  trial  to 
deal  with  each ;  and  I  should  say  that  here  there  was 
oorroboratiye  evidence,  and  that  the  Judge  properly 
directed  the  attention  of  the  jury  to  it  Regina  y. 
Stubbs(a)  arose  on  a  case  reserved  by  the  Judge  for 
the  Court  of  Criminal  Appeal,  which  refused  to  inter- 
fere; but  still,  if  we  see  that  there  has  been  a  mis- 
carriage of  justice,  we  may  grant  a  new  trial.  Then  it 
is  said  that  these  witnesses  were  not  accomplices  with 
the  defendant ;  but  I  think  they  were  to  some  extent. 

With  respect  to  the  question  relative  to  the  effect  of 
the  pardon,  I  think,  subject  to  the  objection  that  has 
been  raised  respecting  the  possibility  of  impeachment, 
that  the  present  rule  fails.  Very  few  instances  of  ques- 
tions as  to  the  effect  of  pardons  are  to  be  found  except  in 
the  State  Trials;  but  the  rule  appears  to  be  that  a 
pardon  removes  the  privilege  of  a  witness  in  not  answering 
questions  provided  they  are  relevant  to  the  issue.  Two 
cases  have  been  referred  to,  Rex  v.  Reading  {b)  and  Rex 
V.  TJie  Earl  of  Shaftesbury  (c),  as  authorities  to  the 
contrary,  but  in  both  the  adverse  party  was  attacking 
the  character  of  the  witnesses.  That  is  the  distinction 
between  those  cases  and  the  present ;  the  witnesses  there 
were  justified  in  refusing  to  answer  what  would  disgrace 
them,  but  witnesses  are  not  justified  in  refusing  to  do  so 
where  the  question  is  relevant  to  the  issue. 

WiGHTMAN  J.  I  forgot  that  last  point,  but  I  quite 
agree  in  what  my  brother  Crompton  has  said. 

(a)  Dears.  C.  C.  555.  (6)  7  Haw.  Si.  Tr.  259.  296. 

(r)  8  How.  Sf.  TV.  817. 
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1861.  Hill  J.     I  am  of  the  same  opinion.     In  the  applica- 

The  Queen  ^on  of  the  rule  respecting  accomplices  much  depends  on 
B0TB8.  *^®  nature  of  the  crime  and  the  extent  of  the  complicity 
of  the  witnesses  in  it.  If  the  crime  is  a  very  deep  one, 
and  the  witness  so  far  involved  in  it  as  to  render  him 
apparently  unworthy  of  credit,  he  ought  to  be  corrobo- 
rated. On  the  other  hand,  if  the  offence  be  a  Ught  one, 
as  in  Rex  y.  Hargrove  {a),  which  has  been  referred  to, 
where  the  nature  of  the  offence  and  extent  of  the 
complicity  would  not  much  shake  his  credit,  it  is  other- 
wise. Now  here  I  think  there  was  corroborative  evi- 
dence of  the  accomplice,  and  that  the  Judge  was  right  in 
the  way  in  which  he  called  the  attention  of  the  jury  to  it. 

Blackburn  J.  There  are  cases  where  the  accomplice 
is  completely  in  the  nature  of  a  Queen^s  evidence ;  and 
there  the  Judge  is  not  justified  in  neglecting  to  caution 
the  jury  so  strongly  against  his  evidence,  if  uncorrobo- 
rated, as  almost  to  amount  to  a  direction  to  acquit. 
But  this  is  not  such  a  case,  and  I  think  the  Judge  at  the 
trial  was  right  in  the  course  he  took. 

The  Court  then  directed  that  the  remaining  point 
should  be  argued  in  the  next  Term  by  one  counsel  on 
each  side.  This  argument  accordingly  took  place  in 
Easter  Term,  1861,  on  the  25th  April;  before  Cockburn 
C.  J.,  Crampton,  Hill  and  Blackburn  33. 

Cleasby,  for  the  Crown.  The  remaining  point  for 
discussion  in  this  case  is,  whether  the  possibility  of 
the  witness,  although   pardoned  by  the  Crown,  being 

(a)  5  0.  ^  P.  170. 
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impeached  by  the  House  of  Commons  for  bribery,        1861. 

affords  an  excuse  for  his  refusing  to  answer  questions  Tte  Queeh 
tending  to  shew  his  guilt  of  that  bribery.  This  point  is  Botes. 
quite  new^  and  one  on  which  no  authority  is  to  be  found, 
except  the  case  of  Regina  y.  MonrOy  referred  to  on  the 
last  argument.  [^Cockbum  C.  J.  That  was  a  case  of 
&lony,  not  misdemeanor.]  The  law  is  laid  down  in 
2  TayL  Ev.  §  1308.  3d  ed.,  that  a  witness  is  not  com- 
pellable to  answer  questions  the  answers  to  which  would 
have  a  tendency  to  expose  him  to  a  criminal  charge; 
and  in  §  1312.  it  is  stated  that  if  the  offence  has  been 
pardoned,  the  witness  will  be  bound  to  answer.  These 
passages,  however,  do  not  refer  to  the  case  of  impeach- 
ment, which  was  not  present  to  the  author^s  mind. 
[Blackburn  J.  Taylor  refers  to  an  American  case,  The 
People  V.  Mather  {a),  where  Marcy  J.  delivered  the  judg- 
ment of  the  Court,  and,  after  a  learned  and  elaborate 
argument,  decided  that  the  witness  there  was  not  obliged 
to  answer.  His  conclusion  is,  p.  257,  "I  think  the  Judge 
could  not  safely  say  that  the  privilege  was  claimed  by 
the  witness  in  this  case  as  a  mere  subterfuge  to  suppress 
the  truth,  and  thereby  aid  the  escape  of  the  guilty .'' 
That  is  the  reason  of  the  decision,  and  it  is  a  very 
sensible  rule  to  go  by.] 

The  possibility  of  impeachment  by  the  House  of  Com- 
mons is  so  remote  that  the  Judge  at  the  trial  ought  not 
to  take  it  into  consideration,  and  great  difficulties  would 
arise  in  the  administration  of  justice  from  his  doing  so. 
An  impeachment  by  the  House  of  Commons  is  only 
resorted  to  for  great  and  enormous  offences,  with  which 
the  ordinary  tribunals  are  unable  to  deal ;  Com.  Dig., 
Parliament,  L.  28 — 40;   4  5/.  Com.  259;    2  Inst.  50. 

(a)  4  Wend.  229. 
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1861.        Thus  one  of  the  articles  of  impeachment  against  the 
The  Queen    "^^^^  ^^  Strafford  was  endeavouring  to  stir  up  enmity 

Botes  ^^^  hostility  between  His  Majesty's  subjects  of  England 
and  those  of  Scotland  (a) ;  and  one  of  those  against 
Warren  Hastings  was  that  he  had,  contrary  to  justice 
and  honour,  abandoned  a  certain  party.  [Crompton  J. 
Are  you  not  confounding  an  impeachment  with  a  bill 
of  attainder?  The  House  of  Commons  were  unable 
to  impeach  Sir  John  Fenwick  of  high  treason  because 
there  was  only  one  witness  against  him,  the  other 
having  been  spirited  away;  but  they  and  the  Lords 
passed  a  bill  of  attainder  to  cut  off  his  head  on  the 
evidence  of  one  (i).]  There  may  be  some  diflFerence 
between  impeachment  and  bill  of  attainder.  [^Cockbum 
C.  J.  Suppose  the  House  of  Commons  found  that  in 
some  particular  place  there  was  such  an  incurable  ten- 
dency to  bribery  that  no  hope  of  a  conviction  before  an 
ordinary  Court  of  justice  could  be  had,  however  plain 
the  proof,  and  therefore  thought  the  better  course  would 
be  to  impeach  the  parties  before  a  tribunal  where  justice 
would  be  certain.  Crompton  J.  If  that  would  be  unconsti- 
tutional, it  was  worse  to  impeach  a  clergyman  for  preach- 
ing a  high  church  sermon  (c).]  In  any  event  the  Judge 
is  bound  to  consider  whether  the  party  is  liable  to  be  im- 
peached in  the  ordinary  course  of  things,  not  in  extraordi- 
nary circumstances.  If,  indeed,  the  House  of  Commons 
had  passed  a  resolution  declaring  the  witness,  and  those 
acting  with  him,  guilty  of  bribery,  and  that  they  ought 
to  be  impeached ;  then  he  might  be  said  to  be  in  some 
danger.     But,  so  far  is  that  from  being  the  case  here, 

(a)  3  How.  St.  Tr.  1382.  1386. 

(h)  See  his  case,  13  How.  St.  TV.  538. 

(r)  See  Dr.  SachevereWs  Case,  15  How.  St.  Tr,  1. 
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tliat  &e  House,  instead  of  proceeding  by  impeacliment,        igei. 
expressly  directed  this  prosecution  according  to  the  ordi-    The  Qukbm 
naiy  law  of  the  land.     [^Crampton  J.    There  is  always       botes. 
the  remote  possibiUty  that  there  may  be  some  informality 
in  the  pardon.     Is  a  witness  justified  in  refusing  to 
answer  on  that  account  ?]     There  in  reality  there  is  no 
pardon. 

Ajb  to  the  argument  founded  on  the  Act  of  Settlement, 
12  &  IS  W^.  3.  c.  2.  9.  3.  j  that  statute  does  not  render 
a  pardon  inoperative  in  the  case  of  impeachment^  but 
simply  prevents  its  being  pleaded,  so  as  to  suppress  pub- 
lic inquiry  into  the  case.  In  Vin,  Abr.,  Prerogative 
(T.  2.),  pi.  33.,  it  is  laid  down  that  the  King  cannot  be 
divested  of  any  of  his  prerogatives  by  general  words  in 
an  Act  of  Parliament,  but  that  there  must  be  plain  and 
express  words  for  that  piurpose. 

Edtoard  James,  contra.  With  respect  to  the  last  part  of 
the  argument  of  the  Crown,  the  Act  of  Settlement  intro- 
duced no  new  law,  but  was  declaratory  of  the  old.  So  far 
back  as  the  time  of  Ed.  3,  the  prerogative  of  pardon  in 
the  Crown  lay  under  limitation;  Com.  Dig.,  Pardon  (B.) 
[^CocKbum  C.  J.  The  majority  of  the  Court  are  of  opinion 
that  the  effect  of  the  provision  in  the  Act  of  Settlement 
whch  has  been  referred  to  is  to  render  a  pardon  wholly 
inoperative  to  prevent  impeachment  by  the  House  of 
Commons,  and  thereby  getting  rid  of  the  judgment  of  the 
House  of  Lords;  for  that  purpose  a  subsequent  pardon 
must  be  giTintcd  by  the  Crown.  My  brother  Blachbum 
does  not  come  to  the  same  conclusion;  but  he  agrees 
with  us  that  that  question  need  not  be  considered  now,  for 
it  is  a  matter  of  some  doubt  and  difficulty,  and  we  think 
that  a  man  ought  not  to  be  put  in  peril  by  being  com- 
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1861.  pelled  to  answer  a  question  when  the  propriety  of  that 
The  QuEKN  course  depends  on  so  doubtful  a  point.  You  may  there- 
BoTss.  ^^^^  leave  the  second  part  of  the  argument  of  the  Crown. 
The  question  now  is,  not  whether  this  man  can  be  im- 
peached, for  he  might  be  impeached  for  many  things 
besides  bribery,  but  whether  the  possibility  of  the  man 
being  impeached  for  bribery  will  protect  him  against 
being  compelled  to  answer  this  question.  For  this  pur- 
pose we  must  judge  from  the  course  which  parliament  has 
pursued  in  like  cases,  and  inquire,  Is  there,  practically, 
any  reason  to  anticipate  such  a  danger  to  him  ?]  To 
come,  then,  to  that  question.  The  reason  why  no  autho- 
rity exists  upon  it  is  chiefly  owing  to  this,  that  grounds 
of  contempt  cannot  be  inquired  into  by  the  Superior 
Courts.  The  question  should  be  determined  in  the  same 
way  as  if  the  facts  here  were  stated  in  the  return  to  an 
habeas  corpus.  It  would  be  very  dangerous  to  lay  down  as 
a  proposition  of  law  that  the  probability  or  improbability 
of  a  man^s  being  proceeded  against  should  be  taken  into 
consideration  in  determining  whether  he  should  be  com- 
pelled to  answer  a  question  the  answer  to  which  may 
criminate  him.  An  accomplice  is  not  compellable  to 
give  evidence,  if  he  refuses  to  chance  the  possibility  of 
his  being  proceeded  against  afterwards :  and  a  man  will 
not  be  compelled  to  answer  if  he  was  author  of  a  libel, 
even  when  his  prosecution  for  it  is  highly  improbable. 
So  a  man  will  not  be  compelled  to  say  whether  he  has 
been  guilty  of  blasphemy,  although  his  prosecution 
for  it  under  the  9  &  10  «K  3.  c.  32.  is  in  the  highest 
degree  improbable.  [CromptonJ.  In  our  old  law  of 
evidence  the  most  remote  pecuniary  interest  disqualified 
a  witness;  but  that  is  to  be  regretted.  Blackburn  J. 
Still  the   defendants   counsel   has   to    shew   that    the 
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remotest  possibility  of  crimination   will   protect]     It        I86I. 

is   incorrect  to    say    that    a    parliamentary   impeach-    The  Queen 

ment   can   only  be  for   high   crimes  and  misdemea-        boyes 

nors ;   it  must  be  for  offences  known   to  the  law  of 

the  land  ;    SeUen's  Judicature  in   Parliament^   ch.  2., 

HaVs  Jurisdiction  of  the  Lorda^  House,  or  Parliament^ 

ch.  16.     Although  there  is  some  difference  of  opinion 

on  the  subject,  it  is  in  the  breast  of  the  witness  himself 

to  declare  whether  a  question  put  to  him  will  criminate 

him,  provided  that,  in  making  that  declaration,  he  acts 

bona  fide.     Fisher  v.  Ronalds  {a)  is  an  authority  on  the 

point.     Maule  J.  there  says :  "  The  witness  might  be 

asked,  *  Were  you  in  London  on  such  a  day  ? '   and, 

though  apparently  a  very  simple  question,  he  might 

have  good  reason  to  object  to  answer  it,  knowing  that, 

if  he  admitted  that  he  was  in  London  on  that  day,  his 

admission  might  complete  a  chain  of  evidence  against 

him  which  would  lead  to  his  conviction.^^    [Blackburn  J. 

In  that  case  the  question  was  not  decided :  the  Judges 

expressly  say  that  it  was  not  necessary  to  do  so.] 

Cur,  adv,  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  This  case  comes  before  us  under 
peculiar  circimistances.  At  the  trial  of  the  defendant 
on  an  information  by  The  Attorney  General  for  bribery, 
a  witness  who  was  called  to  prove  the  fact  of  his  having 
received  a  bribe  from  the  defendant,  objected  to  give 
evidence  on  the  ground  that  the  effect  of  the  evidence 
he  was  called  upon  to  give  would  be  to  criminate  him« 
self.     Thereupon  the  counsel  for  the  Crown  handed 

(a)  12  a  B.  762.  7«5. 
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1861.  a  pardon  under  the  Great  Seal  to  the  witness,  who 
The  Queen  accepted  it.  The  witness  however  still  objecting  to  give 
Botes.  evidence,  and  the  learned  Judge  who  presided  at  the 
trial  entertaining  doubts  as  to  whether  the  witness  could 
be  properly  compelled  to  answer  notwithstanding  the 
pardon,  an  arrangement  was  come  to  between  the 
counsel  on  both  sides,  with  the  sanction  of  the  Judge, 
that  the  witness  should  be  directed  to  answer,  but  that 
the  opinion  of  this  Court  should  be  taken  as  to  whether 
the  privilege  of  the  witness  remained  notwithstanding 
the  pardon;  the  counsel  for  the  Crown  undertaking, 
in  the  event  of  this  Court  holding  the  aflSrmative,  to 
enter  a  nolle  prosequi  if  the  defendant  should  be  con- 
victed. 

We  think  it  necessary  to  protest  against  a  repetition 
on  any  future  occasion  of  a  proceeding  which  we  believe 
to  be  wholly  imprecedented,  it  appearing  to  us  incon- 
venient and  unbecoming  that  this  Court  should  be  called 
upon  to  pronoimce  a  judgment  which  it  is  without 
authority  to  enforce.  It  is  perhaps  to  be  regretted  that 
a  rule  nisi  should  under  such  circumstances  have  been 
granted  Probably,  had  the  rule  nisi  for  a  new  trial 
been  moved  fot  on  this  ground  alone,  we  should  have 
refused  the  loile,  but,  the  rule  having  been  moved  for  on 
other  grounds  as  well  as  on  this,  it  was  perhaps  some- 
what improvidently  allowed  on  this  ground  also.  Now 
however,  the  matter  having  been  discussed  on  a  rule 
granted  by  us,  we  think  it  best  to  pronounce  our  opinion 
on  the  point  submitted  to  us ;  but  we  are  anxious  to  protect 
ourselves  against  the  present  proceeding  being  drawn 
into  precedent,  or  adopted  on  any  future  occasion. 

Upon  the  first  argument,  we  held  that  the  pardon  took 
away  the  privilege  of  the  witness,  so  far  as  regarded  any 
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risk  of  prosecution  at  the  suit  of  the  Crown^  but  it  was        1861. 
objected  that  a  pardon  was  no  protection  against  an  im-    The  QueesT 
peachment  by  the  Commons  in  Parliament^  and  on  this 
point  the  case  was  argued  before  us  in  the  last  Term. 

The  question  on  which  our  opinion  is  now  required 
is  whether  the  enactment  of  the  3d  section  of  the  Act 
of  Settlement,  12  &  13  fT.  3.  c.  2.,  that  "no  pardon 
under  the  Great  Seal  of  England  be  pleadable  to  an 
impeachment  by  the  Commons  in  Parliament/'  is  a 
sufficient  reason  for  holding  that  the  privilege  of  the 
witness  still  existed  in  this  case^  on  the  ground  that  the 
witness,  though  protected  by  the  pardon  against  every 
other  form  of  prosecution,  might  possibly  be  subject  to 
parliamentary  impeachment.  In  support  of  this  propo- 
sition it  was  urged,  on  behalf  of  the  defendant,  that 
bribery  at  the  election  of  members  to  serve  in  Parliament 
being  a  matter  in  which  the  House  of  Commons  would 
be  likely  to  take  a  peculiar  interest  as  immediately 
affecting  its  own  privileges,  it  was  not  impossible  that, 
if  other  remedies  proved  ineffectual,  proceedings  by  im- 
peachment might  be  resorted  to.  It  was  also  contended 
that  a  bare  possibility  of  legal  peril  was  sufficient  to 
entitle  a  witness  to  protection :  nay,  further,  that  the 
witness  was  the  sole  judge  as  to  whether  his  evidence 
would  bring  him  into  danger  of  the  law  :  and  that  the 
statement  of  his  belief  to  that  effect,  if  not  manifestly 
made  mala  fide,  should  be  received  as  conclusive. 

With  the  latter  of  these  propositions  we  are  altogether 
unable  to  concur.  Upon  a  review  of  the  authorities,  we 
are  clearly  of  opinion  that  the  view  of  the  law  propoun- 
ded by  Lord  Wensleydalcy  in  Osborn  v.  The  London  Dock 
Com-pany  {a),  and  acted  upon  by  V.  C.  Stuart,  in  Side* 
bottom  V.  Adkins  {b\  is  the  correct  one ;  and  that,  to  en- 

(a)  10  Exch.  mS.  701.  (b)  3  Jur.  N.  S.  031. 
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1861.  title  a  party  called  as  a  witness  to  the  privilege  of  silence, 
The  Queen  the  Court  must  see,  from  the  circumstances  of  the  case 
and  the  nature  of  the  evidence  which  the  witness  is 
called  to  give,  that  there  is  reasonable  groxmd  to  appre- 
hend danger  to  the  witness  from  his  being  compelled  to 
answer.  We  indeed  quite  agree  that,  if  the  fact  of  the 
witness  being  in  danger  be  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in  judging  for  himself 
of  the  eflFect  of  any  particular  question  :  there  being  no 
doubt,  as  observed  by  Alderson  B.,  in  Osborn  v.  The 
London  Dock  Company  (a),  that  a  question  which  might 
appear  at  first  sight  a  very  innocent  one,  might,  by  afford- 
ing a  link  in  a  chain  of  evidence,  become  the  means  of 
bringing  home  an  offence  to  the  party  answering.  Sub- 
ject to  this  reservation,  a  Judge  is  in  our  opinion,  bound 
to  insist  on  a  witness  answering  unless  he  is  satisfied 
that  the  answer  will  tend  to  place  the  witness  in  periL 

Further  than  this,  we  are  of  opinion  that  the  danger 
to  be  apprehended  must  be  real  and  appreciable,  with 
reference  to  the  ordinary  operation  of  law  in  the  ordinary 
course  of  things — not  a  danger  of  an  imaginary  and 
unsubstantial  character,  having  reference  to  some  extra- 
ordinary and  barely  possible  contingency,  so  improbable 
that  no  reasonable  man  would  suffer  it  to  influence  his 
conduct.  We  think  that  a  merely  remote  and  naked 
possibility,  out  of  the  ordinary  course  of  the  law  and 
such  as  no  reasonable  man  would  be  affected  by,  should 
not  be  suffered  to  obstruct  the  administration  of  justice. 
The  object  of  the  law  is  to  afford  to  a  party,  called  upon 
to  give  evidence  in  a  proceeding  inter  aUos,  protection 
against  being  brought  by  means  of  his  own  evidence 
within  the  penalties  of  the  law.  But  it  would  be  to 
convert  a  salutary  protection  into  a  means  of  abuse  if  it 

(a)  10  Exch.  698.  701. 
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were  to  be  held  that  a  mere  imaginary  possibility  of       1861. 
danger,  however  remote  and  improbable^  was  sufficient  to    The  Qubsv 
justify  the  withholding  of  evidence  essential  to  the  ends       botbs. 
of  justice. 

Now,  in  the  present  case,  no  one  seriously  supposes 
that  the  witness  runs  the  slightest  risk  of  an  impeachment 
by  the  House  of  Commons.  No  instance  of  such  a 
proceeding  in  the  unhappily  too  numerous  cases  of 
bribery  which  have  engaged  the  attention  of  the  House 
of  Commons  has  ever  occurred,  or,  so  fieur  as  we  are  aware, 
has  ever  been  thought  of.  To  suppose  that  such  a 
proceeding  would  be  applied  to  the  case  of  this  witness 
would  be  simply  ridiculous;  more  especially  as  the 
proceeding  by  information  was  undertaken  by  The 
Attorney  General  by  the  direction  of  the  House  itself, 
and  it  would  therefore  be  contrary  to  all  justice  to  treat 
the  pardon  provided,  in  the  interest  of  the  prosecution, 
to  ensure  the  evidence  of  the  witness  as  a  nullity,  and  to 
subject  him  to  a  proceeding  by  impeachment. 

It  appears  to  us,  therefore,  that  the  witness  in  this 
case  was  not,  in  a  rational  point  of  view,  in  any  the 
slightest  real  danger  from  the  evidence  he  was  called 
upon  to  give  when  protected  by  the  pardon  from  all 
ordinary  legal  proceedings ;  and  that  it  was  therefore  the 
duty  of  the  presiding  Judge  to  compel  him  to  answer. 

It  follows  that,  in  our  opinion,  the  law  officers  of  the 
Crown  are  not  bound  to  enter  a  nolle  prosequi  in  favour 
of  the  defendant. 

Rule  discharged  accordingly. 


VOL.  I.  2  a  b.  &  s. 
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1861. 


Tuesday,  Bellingham  and  another  against  Clark. 

May  28th. 

Misjoinder  of        A  declaration  alle|;ed  that  A.,  administrator  of  B.  and  C,  sued  D.  for 
plaintiffs.  money  payable  by  hira  to  ^.  as  administrator,  and  C. ;  for  money  paid  by 

Common  Law  C.  and  £.  in  his  lifetime  &c. ;  and  for  money  paid  by  A.,  administrator  &e., 
Procedure  Act,  and  C. ;  and  for  money  lent  by  C.  and  B.  in  liis  lifetime ;  and  for  money 
1860  (23  ^  24  lent  by  A.,  administrator  &c.,  and  C. ;  and  on  accounts  stated  between 
Vict,  c.  126.),  the  defendant  and  A.^  administrator  &c.,  and  C.  To  this  declaration  the 
*.  19.  defendant  demurred.    Held, 

1.  That  the  declaration  was  bad  for  misjoinder, 

2.  That  the  defect  was  not  cured  by  The  Common  Law  Procedure 
Act,  1860  (23  &  24  Vict.  c.  126.),  s.  19. 


nPHE  declaration  alleged  that  Francis  Field  BeUingham, 
administrator  of  the  goods,  chattels  and  credits  of 
Thomas  Bellingham,  deceased,  who  died  intestate,  &c., 
and  William  Williams,  &\xed  Henry  Clark  for  money  payable 
by  the  defendant  to  the  said  Francis  Field  Bellingham, 
administrator  as  aforesaid,  and  the  said  William  Williams  ; 
for  money  paid  by  the  said  William  Williams  and  the 
said  Thomas  Bellingham  in  his  lifetime  for  the  defendant 
at  his  request ;  and  for  money  paid  by  the  said  Francis 
Field  Bellingham,  administrator  as  aforesaid,  and  the  said 
William  Williams  for  the  defendant  at  his  request ;  and 
for  money  lent  by  the  said  William  Williams  and  the 
said  Thomas  Bellingham  in  his  lifetime  to  the  defendant ; 
and  for  money  lent  by  the  said  Francis  Field  Bellingham, 
administrator  as  aforesaid,  and  the  said  William  Williams 
to  the  defendant ;  and  for  money  found  to  be  due  from 
the  defendant  to  the  said  Francis  Field  Bellingham, 
administrator  as  aforesaid,  and  the  said  William  Williams 
upon  accounts  stated  between  the  defendant  and  the  said 
Francis  Field  Bellingham,  as  administrator  as  aforesaid, 
and  the  said  William  Williams :  and  the  said  Francis  Field 
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BdSngham,  administrator  as  aforesaid^  and  the  said       I86I. 
WUKam  fTtUiams,  claimed  2O0L  bellinguam 

The  defendant  demurred,  alleging  for  grounds  that 
Hiere  oould  be  no  such  causes  as  those  stated  in  the 
dedaration  in  which  the  administrator  of  a  deceased 
can  sue  jointly  with  another  suing  in  his  own  right 
on  contracts.  As  to  the  counts  on  contracts  sup- 
posed to  have  been  made  by  the  defendant  with  the 
intestate  and  JftlHams,  the  administrator  had  no  legal 
interest,  as  the  legal  interest  and  right  to  sue  would 
sonrive  to  Williams.  As  to  the  counts  on  causes  of  action 
supposed  to  have  accrued  to  the  administrator  and 
WUUamBy  the  administrator  either  was  not  entitled  at  all 
if  they  arose  out  of  contracts  made  with  the  deceased,  or 
not  entitled  as  administrator  if  they  arose  out  of  contracts 
made  with  him  and  Williams.  There  was  also  a  misjoinder 
of  causes  of  action,  part  of  the  money  sought  to  be  re- 
covered being  assets  of  the  deceased  and  part  not  such 
assets  of  the  deceased;  and  part  could  only  be  due 
to  Williams  alone,  and  part  might  be  due  to  both 
plainti£Ps. 

Joinder  in  demurrer. 

Watkin  Williams^  in  support  of  the  declaration. — Pre- 
vious to  The  Ck>mmon  Law  Procedure  Act,  1860  (23  &  24 
Vict.  c.  126.),  sect  19»  this  declaration  would  have  been 
bad  for  misjoinder ;  but  that  section  removes  the  difficulty. 
It  enacts  "  The  joinder  of  too  many  plaintiffs  shall  not 
be  fatal,  but  every  action  may  be  brought  in  the  name  of 
all  the  persons  in  whom  the  legal  right  may  be  supposed 
to  exist ;  and  judgment  may  be  given  in  favour  of  the 
plaintiffs  by  whom  the  action  is  brought,  or  of  one  or  more 
of  them,  or,  in  case  of  any  question  of  misjoinder  being 
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.  1861.  raised,  then  in  favour  of  such  one  or  more  of  them  as 
Bellingham  ^^^  be  adjudged  by  the  Court  to  be  entitled  to 
Clark.  recover  :  provided  always,  that  the  defendant,  though 
unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by 
joining  any  person  or  persons  in  whose  favour  judgment 
is  not  given,  unless  otherwise  ordered  by  the  Court  or 
a  Judge.^^  That  applies  here,  for  the  plaintiffs,  not 
knowing  which  of  them  is  entitled  to  sue,  have  declared 
in  the  names  of  both.  [^Crompton  J.  The  meaning  of 
the  statute  is  that  you  may  join  in  your  declaration  all 
the  persons  whom  you  suppose  entitled  to  sue  on  a 
contract ;  but  it  does  not  authorize  you  to  make  several 
persons  declare  on  a  contract  the  right  to  sue  on  which 
has  come  to  one  of  them  by  survivorship.  The  section 
in  question  relates  to  what  takes  place  at  a  trial,  not  to 
the  case  of  a  demurrer.]  If  that  be  so,  the  defendant 
ought  not  to  have  demurred  to  the  declaration,  but 
reserved  his  objection  for  the  trial. 

No  counsel  appeared  on  the  part  of  the  defendant. 

CocKBURN  C.  J.  The  statute  meant  to  cure  this 
evil:  you  put  into  a  declaration  as  plaintiffs  several 
persons,  believing  them  to  have  a  joint  cause  of  action  : 
that  turns  out  to  be  a  mistake,  for  it  is  found  that  some 
of  them  are  not  entitled  to  recover.  Before  the  statute 
you  would  have  lost;  but  sect.  19  of  the  statute  says 
that  the  names  of  those  persons  may  be  struck  out. 
That  enactment,  however,  does  not  apply  when  you 
bring  an  action,  not  believing  that  all  the  plaintiffs  have 
a  joint  right  of  action,  and  it  appears  on  the  face  of 
the  proceedings  that  the  action  ought  to  have  been 
brought  by  some  of  them  only.     Two  plaintiffs  cannot 
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bring  an  action^  sayings  one  or  other  of  us  is  entitled  to        1861. 
leoover.    Yoa  must  amend.  Belumgham 


WioHTMAN  J.     Here  these  persons  cannot  be  joined 
pkuntifis.    The  statute  meant  to  apply  where  ail  could 
be  joined. 

Cbompton  J.  In  other  words^  you  here  state  an  im- 
possible cause  of  action.  You  do  not  shew  any  consi- 
deration to  these  two  persons  for  the  contract  on  which 
you  have  declared. 

Blackburn  J.  concurred. 

Wathin  Williams.  If  the  Court  compels  us  to  amend, 
it  will  do  so  by  allowing  us  to  strike  out  the  name  of  one 
of  the  plaintiffi. 

Crompton  J.  This  declaration  was  drawn  perversely, 
with  the  intent  to  make  a  bad  use  of  the  statute.  You 
must  amend  on  the  usual  terms.  These  experiments 
ought  not  to  be  encouraged. 

Judgment  for  the  defendant,  unless 
the  plaintiffs  amend  on  the  usual 
terms  within  ten  days. 


V. 
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1861. 


Paterson  against  Harris. 

Wednesday, 
il%29th. 

1 .  A  person  possessed  of  a  share  in  The  Atlantic  Tdtgraph  Company ^  esta- 

Marine  in-  blished  for  the  purpose  of  laying  down  a  submarine  electric  cable  between 

surance.  *^®  United  Kingdom  and  America,  insured  the  same  by  a  policy  in  the  oidi- 

Perils  of  the  '^^'y  ^'''™^  ^  *  policy  of  marine  insurance.     The  insurance  was  expressed 

seas.  to  be  *'  at  and  from  the  United  Kingdom,  say  from  London,  and  where- 

Che'mical  soever  the  risk  may  commence,  to  the  Atlantic  Ocean,  and  at  and  thence, 

action  of  the  ^^  ^^  ^  ^^^  °'  more  ship  or  ships,  or  steamer  or  steamers,  to  the  place 

sea.  or  places  of  destination,  both  in  the  United  Kingdom  —  the  Continent, 

teleartmh  island  or  peninsula  of  America,  —  the  British  or  other  possessions  of 

Damages.  America,  including  and  containing  all  and  eveiy  accident,  danger  and 

3/.  per  cent.  risk  that  may  be  incurred  at  sea  or  on  land  in  all  or  any  boats,  ships, 
clause  in  com-  ftiid  craft  whatsoever  and  wheresoever,  until  the  final,  complete  and  suc- 
mon  memO'  cessfiil  laying  down  of  the  Atlantic  Telegraph  Cable  from  shore  to  shore." 
randum,  ^he  usual  blank  for  the  name  of  the  ship  was  filled  up  thus :  "  any  ship 

or  ships,  or  steamer  or  steamers,  or  craft  as  above  ;*'  and  in  the  valuation 
clause  the  subject  of  insurance  was  to  be  taken  as  "on  one  1000/.  share 
in  The  Atlantic  Telegraph  Company,  said  share  valued  at  1100/.  In 
case  of  loss  the  part  saved  to  be  sold  or  appraised  for  the  benefit  of  the 
underwriters."  The  insurance  contained  the  common  memorandum,  with 
the  addition  of  a  special  agreement,  in  a  memorandum  annexed  to  the 
policy,  that  the  insurance  should  "  cover  and  include  the  successfid  work- 
ing of  the  cable  when  laid  down."  An  electric  cable  extending  from  the 
Irish  to  the  North  American  coast  was  finally  laid  down  after  a  previous 
abortive  attempt,  during  which  a  portion  of  it  was  lost  by  perils  of  the 
seas ;  and  on  the  second  attempt,  during  which  some  more  cable  was 
lost,  a  quantity  of  superfluous  cable  was  taken  out  to  meet  contingencies. 
It  was,  however,  found  impossible  to  maintain  electrical  communication 
sufficient  for  telegraphic  purposes,  and  the  telegraph  was  abandoned. 
The  cause  of  the  failiure  wias  the  imperfect  insulation  of  the  copper  wire 
along  which  the  electric  fluid  passed,  arising  from  defect  in  the  outer 
covering  b^  which  it  was  protected  from  external  contact ;  which  defect 
was  occasioned  by  accident  prior  to  the  shipment  of  the  cable  and  the 
commencement  of  the  risk,  aggravated  by  the  action  of  the  sea,  and  arose 
frY>m  the  chefnical  action  of  the  sea  water  on  the  interior  of  the  cable, 
and  not  from  any  mischief  done  by  the  mechanical  action  of  the  sea : 
held,  that  this  was  not  an  injury  caused  by  *'  perils  of  the  seas." 

2.  In  an  action  on  the  pohcy  with  respect  to  the  portion  of  the  cable 
lost  by  perils  of  the  seas :  held,  that  the  plaintiff  was  entitled  to  recover 
as  for  a  partial  loss. 

3.  In  the  same  case :  held  also  that  the  warranty  against  partial  aver- 
age was  applicable,  and  consequently  that  the  plaintiff  could  not  recover 
unless  a  loss  of  3/.  per  cent,  had  been  sustained. 

4.  Held  also,  in  the  same  case,  that  in  assessing  the  damages  the 
value  of  the  whole  cable  that  ever  was  exposed  to  peril,  includmg  the 
portion  lost,  must  be  ascertained  according  to  its  cost,  when  shipped 
nree  on  board ;  and  that  the  proportion  between  that  value  and  the  loss 
actually  incurred  by  the  perils  insured  against  would  give  the  per  cent- 
age  payable  by  each  underwriter  on  his  subscription. 

5.  Held  also  that,  in  applying  the  above  principle,  that  portion  of  the 
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eable  which  was  lost  in  the  first  attempt  to  lay  down  the  cable,  and  1861 

which  it  became  necessary  to  replace  by  new  cable,  should  be  estimated  ' 

at  the  cost  of  the  substituted  cable ;  but  tliat  ati  regarded  that  portion  of      P  ATKRgnw 
the  lost  cable  which  was  taken  out  as  superfluous  cable,  bv  ^t-ay  of  a 
proriaion  a^nst  accident,  it  might  be  reasonable  to  consider  how  far        Hahrii 
such  cable,  if  not  lost,  would  have  been  depreciated  in  marketable  value  * 

by  haTing  been  coiled  in  the  hold  of  a  yesscl  or  by  other  circumstances. 

^H£  first  count  of  the  declaration  alleged  that  the 
plainti£f  was  possessed  of  a  share  in  The  Atlantic 
Telegraph  Company^  a  Ck>mpany  established  for  the 
purpose  of  laying  down  a  submarine  electric  cable 
between  the  United  Kingdom  and  America,  the  said 
share  being  of  great  value^  to  wit  of  1100/.^  and 
thereupon  the  plainti£P^  on  the  1st  July,  1857,  caused  to 
be  made  a  certain  policy  of  insurance  in  the  words  and 
figures  following  (that  is  to  say) .  ^'  In  the  name  of  God, 
Amen.  Walter  Paterson,  Esq.,  as  well  in  his  own  name 
as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons,  to  whom  the  same  doth,  may,  or  shall 
appertain,  in  part  or  in  all,  doth  make  assurance,  and 
cause  himself  and  them,  and  every  of  them  to  be 
insured,  lost  or  not  lost,  at  and  from  the  United  Kingdomi 
say  firom  London  and  wheresoever  the  risk  may  com- 
mence, to  the  Atlantic  Ocean,  and  at  and  thence  by  or 
in  one  or  more  ship  or  ships,  or  steamer  or  steamers,  to 
the  place  or  places  of  destination,  both  in  the  United 
Kingdom  ^  the  continent,  island  or  peninsula  of 
America  525   the  British  or  other  possessions  of  Ame^ 

or 

rica,  including  and  containing  all  and  every  accident, 
danger,  and  risk  that  may  be  incurred  at  sea  or  on  land 
in  all  or  any  boats,  ships,  and  craft  whatsoever  and 
wheresoever,  until  the  final  complete  and  successful 
laying  down  of  the  Atlantic  Telegraph  Cable  from  shore 
to  shore,  upon  any  kind  of  goods  and  merchandizes,  and 
also  upon  the  body,  tackle,  apparel,  ordnance,  munition. 
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1861.        artillery,  boat,  and  other  furniture  of  and  in  the  good 
Patersok     ship  or  vessel  called  the  {a)  any  ship  or  ships, 

HABjtit.      ^'  steamer  or  steamers,  or  craft  as  above,  whereof 

is  master  under  God  for  this  present  voyage, 
or  whomsoever  else  shall  go  for  master  in  the  said  ship, 
or  by  whatsoever  other  name  or  names  the  same  ship  or 
master  thereof  is  or  shall  be  named  or  called,  beginning 
the  adventure  upon  the  said  goods  and  merchandizes, 
from  the  loading  thereof  aboard  the  ship  as  above,  upon 
the  same  ship,  &c.,  and  so  shall  continue  and  endure 
during  her  abode  there  upon  the  said  ship,  &c.,  and 
further  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.,  and  goods  and  merchandizes  whatsoever 
shall  be  arrived  at  as  above  upon  the  said  ship,  &c.,  until 
she  hath  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandizes  until  the 
same  be  there  discharged  and  safely  landed.  And  it 
shall  be  lawful  for  the  ship,  &c.  in  this  voyage  to  pro- 
ceed and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  and  for  all  purposes,  without  prejudice 
to  this  insurance.  The  said  ship,  &c.,  goods  and  merchan- 
dizes, &c.,  for  so  much  as  concerns  the  assured,  by  agree- 
ment between  the  assured  and  assurers  in  this  policy  are 
and  shall  be  valued  at  on  one  1000/.  share  in  TTie  Atlantic 
Telegraph  Company.  Said  share  valued  at  1100/.  In 
case  of  loss,  the  part  saved  to  be  sold  or  appraised  for 
the  benefit  of  the  underwriters.  Touching  the  adven- 
tures and  perils  which  we  the  assurers  are  contented  to 
bear,  and  do  take  upon  us  in  this  voyage,  they  are  of 
the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,   jettisons,    letters  of   mart   and   countermart, 

{a)  The  usual  blank  for  the  name  of  the  ship  was  filled  up  "  any  ship 
or  ships,  or  steamer  or  steamers,  or  craft  as  aboye." 
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mrprisals,  takings  at  sea,  arrests^  restraints^  and  detain-       1861. 


ments  of  all  kings^  princes  and  people^  of  what  nation,  Patsbboh 
condition  or  quality  soever,  barratry  of  the  master  and  h^'jus. 
mariners^  and  of  all  other  perils,  losses  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 
part  thereof.  And  in  case  of  any  loss  or  misfortune  it 
shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
assigns,  to  sue,  labour  and  travel  for,  in  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  this  assurance,  to  the  chaises  whereof  we 
the  assurers  will  contribute  each  one  according  to  the 
rate  and  quantity  of  his  sum  herein  assured.  And  it  is 
agreed  by  us,  the  insurers,  that  this  writing  or  policy  of 
assurance  shall  be  of  as  much  force  and  effect  as  the 
surest  writing  or  policy  of  assurance  heretofore  made  in 
Lombard  Street  or  in  The  Royal  Exchange  or  elsewhere  in 
London.  And  so  we  the  assurers  are  contented,  and  do 
hereby  promise  and  bind  ourselves  each  one  for  his  own 
part,  our  heirs,  executors,  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  per- 
formance of  the  premises,  confessing  ourselves  paid  the 
consideration  due  unto  us  for  this  assurance  by  the 
assured,  at  and  after  the  rate  of  thirty -five  guineas  per 
cent.  In  witness  whereof  we  the  assurers  have  subscribed 
our  names  and  sums  assured  in  London^  1st  Juhfy  1857. 
N.  B.  Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 
free  from  average  unless  general  or  the  ship  be  stran- 
ded. Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  average  under  5/.  per  cent.,  and 
aU  other  goods,   also  the  ship  and  freight,  are  war- 
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1861.  ranted  free  from  average  under  32.  pe^  cent,  unless 
Patkbsok  general  or  the  ship  be  stranded.  [Here  followed  the 
g^'jj^jg  names  of  the  insurers  subscribing  for  the  several 
sums  amoimting  in  the  whole  to  1100/.,  among 
which  appeared  that  of  the  defendant  thus,  Frederick 
W.  Harris,  for  150/.,  1st  July,  1857.]  And  the 
plaintiff  says  that  the  said  Walter  Paterson,  in  the 
said  policy  mentioned,  is  the  plaintiff,  and  the  said 
Frederick  William  Harrisy  therein  also  mentioned,  is 
the  defendant,  of  all  which  premises  the  defendant 
afterwards  had  notice ;  and  thereupon  afterwards,  on  the 
day  and  year  last  aforesaid,  in  consideration  that  the 
plaintiff,  at  the  defendants  request,  had  then  paid  to 
the  defendant  a  certain  sum,  to  wit  55/.  2^.  6(L,  as  a 
premium  for  the  insurance  of  150/.  of  and  upon  the 
said  premises  in  the  said  policy  mentioned,  and  had 
then  promised  defendant  to  perform  the  said  policy  on 
his  part,  the  defendant  then  promised  the  plaintiff  that 
he  would  become  and  be  an  insurer  to  the  plaintiff  of 
the  sum  of  150/.  upon  the  said  premises,  and  would 
perform  all  things  in  the  said  policy  on  his  part ;  and 
the  defendant  then  became  and  was  such  insurer  to  the 
plaintiff  accordingly,  and  duly  subscribed  the  said  policy. 
And  the  plaintiff  says  that  at  the  time  of  the  making  of 
the  said  policy  and  promise  of  the  defendant,  and  from 
thence  continually  until  and  at  the  time  of  the  loss 
hereinafter  mentioned,  he  was  interested  in  the  said 
premises  so  insured  by  the  said  policy  as  aforesaid  to 
the  full  value  of  all  the  monies  by  him  ever  insiired 
thereon.  And  the  plaintiff  says  that,  afler  the  making 
of  the  said  policy  and  promise  of  the  defendant,  the 
said  Company  commenced  laying  down  the  said  cable 
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fipom  the  United  Kingdom  to  America,  as  in  the  said  1861. 
policy  mentioned^  and  that  afterwards^  and  before  the  patebsoh  "' 
finals  oomplete  or  successful  laying  down  of  the  same^  Habjub. 
the  said  cable  was^  by  the  perils  of  the  seas^  totally  lost^ 
and  never  was  finaUy,  completely  or  successfully  laid 
down.  And  the  said  share  then  and  thereby,,  after  the 
making  of  the  said  policy  and  promise  of  the  defendant, 
and  during  the  continuance^  and  before  the  determina- 
tion of  the  risk  in  the  said  policy  mentioned^  by  certain 
perils  therein  and  thereby  insured  against^  to  wit  by 
perils  <^  the  sea^  became  and  was  wholly  lost^  and  of  no 
value  to  the  plaintiff;  of  aU  which  the  defendant  had 
notice.  Averment  of  performance  by  the  plaintiff  &c. : 
and  statement  of  breach  that  the  defendant  refused  to 
pay  the  amount  so  insured  by  him  to  the  plaintiff^  or 
any  part  thereof,  though  requested  so  to  do. 

The  second  count  alleged  that  the  plaintiff  was  pos- 
sessed of  a  share  in  The  Atlantic  Telegraph  Company,  a 
Company  established  for  the  purpose  of  laying  down  a 
submarine  electric  cable  between  the  United  Kingdom 
and  America,  the  said  share  being  of  a  great  value^  to 
wit  of  1100/.  And  thereupon  the  plaintiff^  on  the  Ist 
of  July  18o7,  caused  to  be  made  a  certain  policy  of 
insurance  in  the  words  and  figures  in  the  first  count 
set  forth.  And  the  plaintiff  says  that  the  said  Walter 
Paterson,  in  the  said  policy  mentioned^  is  the  plaintiff; 
and  the  said  Frederick  William  Harris,  therein  also 
mentioned^  is  the  defendant.  And  the  plaintiff  says 
that,  by  a  certain  memorandum  to  the  said  policy 
annexed  and  forming  part  thereof,  it  is  declared  as  fol- 
lows :  **  It  is  understood  and  agreed  that  this  insurance 
shall  cover  and  include  the  successftd  working  of  the 
cable  when  laid  down.     London,  1st  July,  1857.^'    Of 
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1861.  all  which  pvemises  the  defendant  afterwards  had  notice ; 
PATEB80M  *^^  thereupon  afterwards,  on  the  day  and  year  last 
HaIris  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
defendant's  request,  had  then  paid  to  defendant  a  cer- 
tain sum,  to  wit  55/.  2s,  6d,,  as  a  premium  for  the 
insurance^of  150/.,  of  and  upon  the  said  premises  in  the 
said  policy  and  memorandum  mentioned,  and  had  then 
promised  defendant  to  perform  the  said  policy  and 
memorandum  on  his  part,  the  defendant  then  promised 
the  plaintiff  that  he  would  become  and  be  an  insurer  to 
the  plaintiff  of  the  sum  of  150/.  upon  the  said  premises, 
and  would  perform  all  things  in  the  said  policy  and  memo- 
randum on  his  part ;  and  the  defendant  then  became  and 
Was  such  insurer  to  the  plaintiff  accordingly,  and  duly 
subscribed  the  said  policy  and  memorandum.  And  the 
plaintiff  says  that,  at  the  time  of  the  making  of  the  said 
policy  and  mem(»*andum  and  promise  of  the  defendant, 
and  from  thence  continually  until  and  at  the  time  of 
the  loss  hereinafter  mentioned,  he  was  interested  in  the 
said  premises  so  insured  by  the  said  policy  and  memo- 
randum as  aforesaid  to  the  ftdl  value  of  all  the  monies 
by  him  ever  insured  thereon.  And  the  plaintiff  says 
that,  after  the  making  of  the  said  policy  and  memo- 
randum and  promise  of  the  defendant,  the  said  Company 
commenced  laying  down  the  said  cable  from  the  United 
Kingdom  to  America,  as  in  the  said  policy  mentioned, 
and  that  afterwards,  and  before  the  complete  and  suc- 
cessftQ  laying  down  and  working  of  the  same,  the  said 
cable  was,  by  the  perils  of  the  seas,  totally  lost,  and 
never  was  completely  and  successftiUy  laid  down  and 
worked.  And  the  said  share  then  and  thereby  after  the 
making  of  the  said  policy  and  memorandum  and  promise 
of  the  defendant,  and  during  the  continuance  and  before 
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the  tennination  of  the  risk  in  the  said  policy  and  memo-  1861. 
landum  mentioned^  by  certain  perils  therein  and  thereby  patbrsoh 
insured  against^  to  wit  by  perils  of  the  seas,  became 
and  was  wholly  lost,  and  of  no  value  to  the  plainti£f ; 
of  all  which  the  defendant  had  notice.  Averment  of 
performance  by  the  plaintiff,  &c. :  and  statement  of 
breach  that  the  defendant  refused  to  pay  the  amount 
so  insured  by  him  to  the  plaintiff,  or  any  part  thereof, 
though  requested  so  to  do. 

There  was  also  the  common  count  for  money  had  and 
received. 

Pleas.  1.  That  the  defendant  did  not  promise  or 
become  an  insurer  as  alleged. 

2.  To  the  1st  count.  That  the  subject  matter  of  the 
said  insurance  was  not,  nor  was  any  part  thereof,  during 
the  continuance  of  the  risk  covered  by  the  said  policy, 
lost  by  the  perils  insured  against,  or  any  of  them. 

3.  To  the  2d  count  That  the  subject  matter  of  the  said 
insurance  was  not  nor  was  any  part  thereof,  during  the  con- 
tinuance of  the  risk  covered  by  the  said  policy  and  memo- 
randum, lost  by  the  perils  insured  against,  or  any  of  them. 

4.  To  the  whole  declaration.  Payment  before  action 
brought. 

5.  To  the  common  count.     Never  indebted. 
Issue  on  all  the  pleas. 
On  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings  in 

London  after  Trinity  Term  in  1860,  it  appeared  from  the 
evidence  adduced  by  the  plaintiff  that  the  plaintiff  was 
the  owner  of  a  share  in  The  Atlantic  Telegraph  Company  ; 
and  that  the  defendant,  who  is  a  member  of  Lloyds, 
imderwrote  the  policy  set  out  in  the  1st  count,  with  the 
memorandum  set  out  in  the  second  count  attached  to  it. 
The  attempt  to  lay  the  cable  was  commenced — the  cable 
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1861.  being  on  board  two  ships^  the  British  ship  of  the  line 
PATBBiioir  Agamemnon,  and  the  United  States  frigate  Niagara — in 
Harris.  *^®  latter  end  of  July,  1857 ;  but  a  breakage  occurred, 
and  a  considerable  length  of  cable  was  lost.  The  attempt 
was  then  put  off  till  June,  1858.  In  the  meantime  a 
fresh  length  of  cable  was  made  to  supply  the  loss,  and 
altogether  900  mDes  more  of  cable  were  shipped  than 
were  actually  wanted,  in  order  to  meet  contingencies. 
On  the  second  expedition,  after  a  further  length  of  cable 
had  been  lost,  the  cable  was  laid  from  the  Irisfi  coast  to 
Newfoundland,  on  the  coast  of  North  America.  After 
the  laying  was  completed,  electric  communication  was 
carried  on  for  some  little  time  between  the  two  countries  ; 
but  ultimately  it  was  found  impossible  to  keep  up  the 
communication  between  the  termini,  in  consequence 
of  the  imperfect  insulation  of  the  copper  wire  along 
which  the  electric  fluid  passed;  arising  from  some 
defect,  in  one  or  more  places,  in  the  outer  covering  by 
which  it  was  protected  from  external  contact.  The  cause 
of  the  failure  was  owing  to  the  chemical  action  of  the 
sea  water  on  the  interior  of  the  cable,  to  which,  by  the 
defect  of  the  outer  covering  at  the  time  the  cable  was 
immersed  in  the  water,  it  was  enabled  to  penetrate — and 
not  to  any  mischief  done  by  the  mechanical  action  of 
the  sea.  It  was  admitted  that  373  miles  of  cable  had 
been  lost  by  perils  insured  against.  No  evidence  was 
adduced  by  the  defendant.  The  Lord  Chief  Justice  left 
certain  questions  to  the  jury,  which,  with  their  answers, 
were  as  follows  :— 

*'Was  the  cable  ever  finally,  completely,  and  success- 
fldly  laid  down,  so  as  to  be  capable  of  being  successfully 
worked? — Yes,  completely  laid;  but  not  so  as  to  be 
capable  of  successful  continuous  working. 
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''An  to  the  cause  of  its  failure,  was  the  cable  when       1861. 
laid  down  defectiye  ? — Yes.  Patbb«)»  * 

"  K  so,  was  the  defect  one  in  the  original  constmction,      HAwiif. 
or  did  it  arise  firom  accidental  causes? — From  accidental 
causes. 

''  If  the  latter,  did  the  accident  arise  before  the  com- 
mencement of  the  voyage,  or  during  its  continuance?— 
—Previous  to  shipment 

*'  Or  did  it  arise,  after  the  cable  was  laid  down,  from 
the  cable  scraping  on  rocks,  or  other  similar  cause  ? — ^No. 

"  K  the  defective  working  of  the  cable  is  attributable 
to  defect  existing  at  the  time  of  laying  it  down,  is  it  to 
be  attributed  to  such  defect  alone,  or  to  such  defect 
aggravated  by  the  action  of  the  sea? — Aggravated  by 
the  action  of  the  sea.'^ 

The  Lord  Chief  Justice  thereupon  directed  a  verdict 
for  the  plainti£P,  leave  being  reserved  to  move  to  enter 
the  verdict  for  the  defendant ;  or  to  reduce  the  verdict 
to  the  amount  of  depreciation  consequent  upon  the  loss 
of  373  miles  of  cable ;  and,  if  the  verdict  should  stand 
for  the  plaintiff  in  whole  or  in  part,  the  Court  to  decide 
on  what  principle  the  damages  should  be  assessed. 

It  was  agreed  between  the  parties  that,  if  the  plaintiff 
should  be  held  entitled  to  a  verdict  in  respect  of  partial 
loss,  the  damages  should  be  assessed  out  of  Court  by  an 
arbitrator  chosen  by  the  parties. 

Bavillj  in  Michaelmas  Term,  1860,  obtained  a  rule 
accordingly,  or  for  a  new  trial :  which  was  argued  in 
Easter  Term,  1861,  on  the  29th  April  and  the  2d  May  ; 
before  Cockburn  C.  J.,  Crompton,  Hill  and  Blackburn  JJ. 

Phipson  and  W.  Murray  shewed  cause.— This  was  a 
loss  by    ^'perils   of  the   seas."      [^Blachbum    J.     In 
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1861.  2  Amould  Ins.,  781-2  (2d  e(L),  it  is  said :  "  Where 
Patersox  ^^  lesiHii  arises  from  the  unseaworthy  state  of  the  ship 
Ha&bxs.  when  she  sailed^  and  is  only  a  consequence  of  that  ordi- 
nary amount  of  straining  to  which  she  would  unavoid- 
ably be  exposed  in  the  general  and  average  course  of 
the  voyage  insured^  the  underwriter  is  not  liable,'']  The 
same  author,  p.  817,  defines  loss  by  perils  of  the  seas  as 
including  '^  all  kinds  of  marine  casualties,  such  as  ship- 
wreck, foundering,  stranding,  &«. ;  and  every  species  of 
damage  done  to  the  ship  or  goods  at  sea  by  the  violent 
and  immediate  action  of  the  winds  and  waves,  as  dis- 
tinct from  that  included  in  the  ordinary  wear  and  tear 
of  the  voyage,  or  directly  referable  to  the  acts  and  negli- 
gence of  the  assured  as  its  proximate  and  sole  conducive 
cause."  ♦  ♦  ♦  "Foundering  at  sea,"  he  adds,  "when 
proximately  caused  by  the  fury  of  storms  and  tempests, 
is  an  obvious  case  of  loss  by  the  perils  of  the  seas."  lu 
ParfiU  V.  Thompson  (a),  which  was  an  action  on  a  policy 
in  which  it  was  declared  that  the  ship  should  be  deemed 
seaworthy.  Pollock  C.  B.  says,  p.  395 :  "  It  appears  to 
me,  that,  if  the  vessel  had  foundered  in  a  perfectly  calm 
sea,  from  a  leak  occasioned  by  rottenness,  on  the  day 
after  the  policy  was  effected,  the  underwriters  would 
have  been  liable."  Where  a  ship  is  lost  in  consequence 
of  being  run  down  by  another,  without  fault  on  either 
side,  it  is  a  loss  by  perils  of  the  seas ;  Buller  v.  Fisher  {b)  ; 
and  the  same  holds  where  the  loss  was  occasioned  by 
the  grossest  negligence  on  the  part  of  the  ship  by  which 
the  other  was  run  down ;  Smith  v.  Scott  (c) .  [Black- 
bum  J.  Suppose,  what  is  every  day's  occurrence,  a  ship 
goes  to  sea  with  her  sheathing  in  a  proper  state,  and  it 

(a)  13  M.  #  W,  392.  (h)  3  E»p.  67. 

(r)  4  Taunt.  126. 
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k  corroded  by  the  chemical  action  of  the  water,  woidd  1861. 
the  underwriter  be  held  responsible  ?  If  not,  what  is  the  pitkrsoh 
di£Ference  between  that  case  and  this,  where  the  sea 
corrodes  the  copper  wire  within  the  casing  ?]  That  case 
is  distinguishable.  This  is  a  novel  manufacture,  on 
which  the  operation  of  sea  water  is  unknown.  Suppose 
a  diver,  who  goes  down  with  a  cap  on  his  head,  insures 
himself  against  perils  of  the  seas,  and  the  sea  percolates 
through  the  cap  by  degrees,  would  not  the  underwriter 
be  liable?  [^Cockbum  C  J.  There  the  insurance  would 
be  on  the  thing  which  was  described  in  the  policy  as  the 
means  of  protection  from  the  sea.] 

2.  As  to  the  amount  of  the  verdict.  The  subject-matter 
of  the  policy  is  the  plaintiff's  share  in  Tlie  Atlantic  Tele- 
graph Company,  not  in  the  cable;  and  the  insurance 
was  on  the  plaintiff's  share  in  the  Company  until  the 
successful  working  of  the  cable  should  be  established. 
The  plaintiff  is,  consequently,  entitled  to  recover  the 
amount  of  the  depreciation  which  his  share  in  the  Com- 
pany has  undergone  in  consequence  of  the  failure  in 
working  the  cable.  The  policy  is  a  very  novel  one.  It 
is  an  ordinary  ship  policy,  adapted  to  a  subject-matter 
to  which  its  terms  are  not  strictly  applicable;  and  a 
liberal  construction  must  therefore  be  given  to  it  in  order 
to  carry  out  the  intention  of  the  parties.  Here  is  no 
warranty  of  seaworthiness ;  and,  although  the  peril  by 
which  the  injury  was  caused  might  not  be  a  peril  of 
the  seas  in  the  case  of  a  ship,  it  must  be  taken  to  have 
been  a  peril  contemplated  by  the  parties  insuring  such 
a  subject-matter  as  this.  [Blackburn  J.  Has  the  point 
ever  been  started  that  what  is  a  peril  of  the  seas 
within  a  policy  on  one  subject  matter,  may  not  be  a 
peril  of  the  seas  within  a  policy   on  another  subject 

VOL.  I.  2  b  b.  &  s. 
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1861.  matter?]  No  decided  case  on  the  point  has  been 
Patersok  found.  [Blackburn  J.  In  1  Phil,  Ins,  617.  (3rd  ed.),  it 
Haerib  ^^  ®*^^  (sect.  1086) :  "  The  underwriter  is  not  liable  for 
the  consequences  of  the  perils  assumed,  except  when 
they  operate  in  an  extraordinary  degree ;  and  he  is  liable 
only  for  loss  and  damage  of  an  extraordinary  kind.^^ 
And  sect.  1087  :  "  Though  the  operation  of  a  peril 
insured  against  is  extraordinary,  if  its  consequences 
are  not  so,  it  is  not  a  loss  within  the  policy .'*  *  *  * 
"But  what  is  to  be  considered  ordinary,  and  what 
extraordinary,  in  the  degree  and  effects  of  the  perils,  is 
a  question  for  the  jury  of  much  difllculty,  and  one  that 
cannot  be  more  definitely  stated.^'] 

Lush,  Boui// and -Hcmywaw,  in  support  of  the  rule. — 1.  On 
the  main  question,  the  finding  of  the  jury  shews  that  the 
failure  of  the  adventure  was  not  caused  by  perils  of  the  seas, 
but  by  the  natural,  ordinary  action  of  the  sea  on  the  cable 
in  the  injured  state  in  which  it  was  i^hen  immersed.  The 
language  of  Pollock  C.  B.  in  Parfitt  v.  Thompson  {a)  is 
only  a  dictum,  which  was  not  adopted  by  the  rest  of  the 
Court,  and  is  overruled  by  Fawcus  v.  Sarsjield  {b).  In 
that  case  a  vessel  was  sent  to  sea  in  a  state  not  fit  for 
her  voyage,  and  did  not  encoimter  any  more  severe 
weather  than  is  usual  and  ordinary  on  such  a  voyage, 
or  than  a  ship  reasonably  fit  for  it  could  have  encoun- 
tered  without  injury.  Having  been  compelled  to  go 
into  port  for  repairs  owing  to  the  defective  state  in 
which  she  sailed,  it  was  held  that  the  shipowner  could 
not,  though  the  defects  were  not  known  to  him,  and  he 
had  acted  without  fraud,  and  though  there  was  no  warranty 
of  seaworthiness,  recover  the  expences  of  those  repairs 

(a)  13  M.  4'  W.  392,  395.  (h)  6  E.  <j-  B.  192. 


Harris. 


XXIV.   VICTORIA.  349 

agamst  the  insurer.     In  Magnus  v.  Buttemer{a\  also        i%^i. 
where  a  ship  took  the  ground  in  the  falling  of  the  tide,  ~  " 

and  received  damage,  in  a  harbour,  in  which  she  was      „  ][• 
properiy  placed  for  the  purpose  of  unloading,  this  was 
held  not  a  stranding  within  the  terms  of  an  ordinary 
policy. 

2.  As  to  the  claim  in  respect  of  the  partial  loss, 
namely  of  the  373  miles  of  cable.— This  kind  of  under- 
taking does  not  include  the  case  of  partial  loss.  '  It  is 
true  this  is  not  a  policy  warranting  the  cable,  but  a  policy 
insuring  a  share  in  the  Company.  The  meaning  of  that, 
however,  is  that  the  underwriter  insures  that  the  whole 
enterprise  shall  not  be  unsuccessful  by  reason  of  perils 
of  the  seas — mischief  from  which  can  only  be  caused  by 
the  sea  acting  on  the  cable.  This  is  confirmed  by  the 
provision  in  the  policy  that  ''in  case  of  loss  the  part 
saved^'  is  to  be  ''  sold  or  appraised  for  the  benefit  of  the 
underwriters.^^  After  the  loss  of  the  373  miles  of 
cable,  more  than  sufficient  was  left  to  complete  the  suc- 
cessful working  of  the  telegraph.  A  mast  of  a  ship 
insured  for  a  voyage  might  be  lost  or  injured  so  as  to 
be  worthless  when  the  ship  arrived  at  her  port  of  des- 
tination; this  would  not  be  a  partial  loss  for  which 
the  owner  could  recover.  Suppose  a  man  insured 
a  share  in  The  Crystal  Palace  Company^  a  damage 
happening  to  the  building  by  wind,  &c.,  might  not  affect 
his  share  in  proportion  to  the  extent  of  the  damage  done 
to  the  building,  and  might  not  affect  its  value  at  all  if 
the  undertaking  were  successful.  [^Blackburn  J.  The 
general  principle  governing  these  cases  is  that  of 
"indemnity.'^  The  underwriter  undertakes,  as  far  as 
money  will  go,  to  put  the  assured  in  the  same  situation 

{a)  11  C.  2?.876. 
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1861.  ^  if  tl^e  loss  had  not  happened.  His  Lordship  referred 
'^Pateeson  ^^  Livie  v.  Janson,  12  jE'^i*^,  648.]  In  Stewart  v.  5^ee/^  (o) 
a  ship  snstained  damage  by  a  collision.  Her  wales 
were  injured,  and  she  was  found  to  leak  so  much  that 
she  was  compelled  to  return.  She  underwent  repair — 
was  recoppered — and  again  set  sail,  but  was  again  com- 
pelled to  return,  and  put  into  dock,  and  her  wales 
removed,  when  she  was  found  so  defective  as  to  render 
it  inexpedient  to  repair  her :  held  that  the  plaintiff  was 
not  entitled  to  recover  against  the  underwriter  what 
would  have  been  necessary  to  replace  the  wales,  as  that 
expence  had  not  actually  been  incurred.  In  M'Swiney 
V.  The  Royal  Exchange  Assurance  [h\  the  plaintiff  had 
contracted  to  buy  of  D.  6000  bags  of  rice  coming  from 
M.  before  the  end  of  May,  and  had  also  contracted  with 
W,  to  sell  them  at  an  advanced  price ;  and  it  was  held 
by  this  Court  and  the  Exchequer  Chamber  that  his 
expected  profit  was  an  insurable  interest.  Also,  after  a 
portion  of  the  rice  had  been  shipped  at  3/.,  the  rest 
being  there  ready  for  shipment,  the  vessel  was  blown 
out  to  sea  by  a  gale  of  wind,  and  the  shipped  portion 
spoiled  :  the  rest  was  not  put  on  board,  and  the  voyage 
was  not  performed  in  time  for  completion  of  the  contract. 
On  this  it  was  held  by  the  Exchequer  Chamber  that  the 
defendants  were  liable  only  for  the  quantity  put  on 
board ;  and  that,  if  the  policy  ever  did  apply  to  the  rice 
which  was  on  shore,  but  not  shipped,  the  defendant  was 
not  liable  for  a  loss  by  perils  of  the  seas  which  did  not 
directly  affect  him. 

3.  But  suppose  the  defendant  is  liable,  then  the  in- 
surance being  on  the  cable,  is  an  insurance  on  goods ; 
and  the  common  memorandum  clause  prevents  the 
plaintiff  from  recovering   unless   he  shews  a  loss  ex- 

(fl)  5  Scott  N.  R,  927.  (b)  14  Q,  B.  634.  5.  C.  in  Exch.  Ch.  696. 
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oeeding  SL  per  cent,  on  the  total  value  of  tlie  share.        1861. 
That  is  not  shewn  here ;  for  it  comes  to  the  question     patersoh 
irhat  would  be  the  market  price  of  the  873  miles  of 
cable  which  were  lost.    They  probably  woiild  have  sold 
for  next  to  nothings  for  they  would  be  of  no  use  except 
as  specimens. 

Cur,  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  This  was  an  action  on  a  policy  of 
insurance  of  a  novel  and  somewhat  remarkable  character ; 
being  a  policy  on  the  plaintiff's  share  in  a  Company 
called  The  Atlantic  Telegraph  Company,  formed  for  the 
purpose  of  laying  down  an  electric  cable  between  this 
country  and  America,  in  order  to  maintain  telegraphic 
communication  between  the  continents  of  Europe  and 
North  America.  The  policy  was  in  the  ordinary  form 
of  marine  insurance^  with  the  addition  of  a  special  agree- 
ment contained  in  a  memorandum  annexed  to  the  policy 
that  the  insurance  should  '^  cover  and  include  the  success- 
ful working  of  the  cable  when  laid  down.''  The  purpose 
and  effect  of  the  policy  was  plainly  to  protect  the  insured 
against  the  loss  of,  or  injury  to,  the  cable  (on  the  successful 
laying  down  of  which  the  interest  of  the  Company  and 
its  shareholders  depended)  from  sea  risk  during  the  time 
it  was  being  carried  out  or  being  laid  down  between  the 
opposite  shores.  It  appears  to  have  been  taken  for 
granted  that,  the  cable  once  safely  laicj  down,  its  suc- 
cessful working  would  follow  as  a  necessary  consequence. 
Such  however,  unhappily,  did  not  prove  to  be  the  case. 
Although  an  electric  cable,  extending  from  the  Irish  to 
the  North  American  coast,  was  finally  laid  down,  it  was 
found  impossible  to  maintain  electric  communication  by 
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1861.  means  of  it,  sufficient  for  telegraphic  purposes,  and  the 
Pater»on  working  of  the  telegraph  was,  at  all  events  for  the  time, 
Habsis  abandoned.  A  great  depreciation  in  the  value  of  the 
shares  of  the  Company  necessarily  followed ;  and  the 
principal  question  in  the  case  is  whether  the  plaintiff  is 
entitled  to  recover  on  this  policy  in  respect  of  this  loss. 
The  cause  of  the  failure  was,  beyond  doubt,  the  imperfect 
insulation  of  the  wire,  arising  firom  some  defect,  in  one  or 
more  places,  in  the  outer  covering  by  which  the  wire  is 
protected  from  external  contact ;  and  according  to  the 
finding  of  the  jury,  wWch  was  weU  warranted  by  the 
evidence,  and  is  not  complained  of,  this  defect  was 
occasioned  by  accident  prior  to  the  shipment  of  the  cable 
and  the  commencement  of  the  risk  '*  aggravated  by  the 
action  of  the  sea.''  Understood  by  the  light  of  the  evidence 
of  the  plaintiff's  witnesses  (none  were  called  by  the  defend- 
ant] and  of  the  contention  of  the  counsel  at  the  trial, 
this  finding  of  the  jury  must  be  taken  to  have  reference 
to  the  chemical  action  of  the  sea  water  on  the  interior  of 
the  cable,  to  which,  by  the  defect  of  the  outer  covering 
at  the  time  the  cable  was  immersed  in  the  water,  it  was 
enabled  to  penetrate,  and  not  to  any  mischief  done  by 
the  violence  or  mechanical  action  of  the  sea.  This  being 
so,  we  are  of  opinion  that  this  is  not  an  injury  which  can 
properly  be  referred  to  "  perils  of  the  seas,''  under  which 
head  of  damage  it  was  contended  for  the  plaintiff  that 
the  loss  fell.  We  are  of  opinion  that  an  injury  of  this 
nature,  not  arising  from  the  external  violence  or 
mechanical  action  of  the  winds  or  waves,  but  which  was 
the  natural  and  necessary  consequence  of  the  ordinary 
action  of  the  sea  water  on  the  cable,  in  the  state  in  which 
it  was  when  immersed  in  the  sea,  is  not  comprehended 
in  the  perils  insured  against  The  injury,  so  far  as  the 
damage  occasioned  by  the  sea  is  concerned  was  the  in- 
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evitable  consequence  of  the  immersion  of  the  cable  in  its        1861. 
then  state  in  the  sea  ^ater.  But  the  purpose  of  insurance     Peterson 
is  to  afford  protection  against  contingencies  and  dangers      „  ^- 
which  may  or  may  not  occur ;  it  cannot  properly  apply 
to  a  case  where  the  loss  or  injury  must  inevitably  take 
place  in  the  ordinary  course  of  things.    The  wear  and 
tear  of  a  ship,  the  decay  of  her  sheathing,  the  action  of 
worms  on  her  bottom,  have  been  properly  held  not  to  be 
included  in  the  insurance  against  perils  of  the  seas,  as 
being  the  unavoidable  consequences  of  the  service  to 
which  the  vessel  is  exposed.    The  insurer  cannot  be 
understood  as  undertaking  to  indemnify  against  losses 
which,  in  the  nature  of  things,  must  necessarily  happen. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  in  respect  to  this  portion  of  his 
claim. 

A  further  question  arises  on  a  second  head  of  claim 
in  respect  of  a  partial  loss.  In  the  laying  down  of  the 
cable,  378  miles  of  cable  were  lost  under  circumstances 
which,  it  is  admitted,  would  come  under  the  head  of 
perils  of  the  seas.  The  question  is,  whether  the  plaintiff 
is  entitled  to  recover  in  respect  of  this  loss,  and,  if  so, 
upon  what  principle  the  damages  should.be  assessed. 

It  was  contended  for  the  defendant,  that,  as  the  value 
of  a  share  in  the  Company  would  have  risen  higher  than 
the  estimated  value  fixed  by  the  policy  if  the  cable, 
actually  laid  down,  could  have  been  successfully  worked, 
the  partial  loss  of  a  portion  of  cable  could  not  be  consi- 
dered as  included  in  an  insurance  on  the  share.  But 
the  obvious  answer  is,  that  the  loss  of  a  quantity  of  cable 
belonging  to  the  Company  must  necessarily  be,  pro  tanto, 
a  loss  on  the  capital  of  the  Company,  and  must  so  far 
tend  to  diminish  the  value  of  each  share. 

It  was  further  contended  that  the  defendant  was  pro- 
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1861.        tected  against  this  part  of  the  plaintiflF's  claim  by  the 
Paterson      memorandum  of  warranty  against  partial  loss;  inasmuch 
Harris       ^  *^®  ^^*®  ^®^®  could  not  amoimt  to  3/.  per  cent,  on 
the  total  value  of  this  share. 

We  at  first  doubted  whether  the  warranty  against 
partial  average  would  apply  to  this  case,  but  on  further 
reflexion ;  considering  that  the  insurance,  though  nomi- 
nally on  the  share,  yet  for  reasons  which  we  shall  after- 
wards more  fully  explain,  is  practically  an  insurance 
on  the  cable,  as  being  the  tangible  substance  in  respect 
of  which  alone  the  share  could  be  exposed  to  the  risk  of 
sea  damage ;  we  have  come  to  the  conclusion  that  the 
warranty  against  partial  average  applies,  and  conse- 
quently  that,  unless  a  loss  of  8/.  per  cent,  has  been 
sustained,  the  plaintiff  cannot  recover. 

In  order  to  determine  this  question,  as  well  as  the 
principle  on  which  the  per  centage  of  the  loss  is  to  be 
fixed,  it  becomes  necessary  to  inquire  more  precisely 
what  is  the  exact  meaning  of  the  contract  contained  in 
the  policy  on  which  this  action  is  brought.  The  insur- 
ance is  expressed  to  be  '^  at  and  firom  the  United  Kingdom^ 
say  from  Lmdon  and  wheresoever  the  risk  may  com- 
mence,  to  the  Atlantic  Ocean,  and  at  and  thence  by  or  in 
one  or  more  ship  or  ships,  or  steamer  or  steamers,  to  the 
place  or  places  of  destination,  both  in  the  United  King- 
dom ?"4  the  continent,  island  or  peninsula  of  America 
•5?  the  British  or  other  possessions  of  America,  including 
and  containing  all  and  every  accident,  danger,  and  risk 
that  may  be  incurred  at  sea  or  on  land,  in  all  or  any 
boats,  ships,  and  craft  whatsoever  or  wheresoever,  until 
the  final  complete  and  successful  lapng  down  of  the 
Atlantic  Telegraph  cable  from  shore  ,to  shore.^'  The 
usual  blank  for  the  name  of  the  ship  is  filled  up  thus, 
"any  ship  or  ships,  or  steamer  or  steamers,  or  craft  as 
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above/'  and  in  the  valuation  clause  the  subject  of  insur-        1861. 

ance  is  to  be  taken  as  ''on  one  1000/.  share  in  The     patebsom 

Adaniic  Telegraph  Company.  Said  share  valued  at  llOOi      Harbh. 

In  case  of  loss^  the  part  saved  to  be  sold  or  appraised  for 

the  benefit  of  the  underwriters."     Attached  to  the  policy 

18  the  slip  which  has  been  already  referred  to^  by  which 

it  is  declared  that  ''It  is  understood  and  agreed  that 

this  insurance  shall  cover  and  include  the  successful 

working  of  the  cable  when  laid  down."     Now  it  is 

obvious  that  the  share  in  the  Company  itself  was  never 

capable  of  being  put  on  board  ships  or  steamers ;  nor  was 

it  directly  liable  to  be  lost  in  consequence  of  the  maritime 

risks;  nor  by  any  reasonable  construction  could  the 

provision^  that  "in  case  of  loss  the  part  saved''  should 

"  be  sold  or  appraised  for  the  benefit  of  the  underwriters," 

be  applied  to  the  share  in  the  Company;  while,  on  the 

other  hand,  the  proprietor  of  that  share  had  an  interest 

in  the  cable  to  which  all  of  these  phrases  are  applicable. 

It  appears  to  us,  therefore,  that,  on  the  true  construction 

of  this  policy,  the  underwriters  contract  to  indemnify  the 

owner  of  that  share  against  any  losses  arising  to  his 

interest  in  the  cable,  which  interest  is,  by  agreement, 

valued  at  1100/. 

As  soon  as  this  is  ascertained,  this  part  of  the  case 
becomes  mere  matter  of  calculation.  The  value  of  the 
whole  cable  that  ever  was  exposed  to  peril,  including  the 
portion  lost,  must  be  ascertained  according  to  its  cost 
when  shipped  free  on  board.  That  is  the  value  of  the 
whole  that  was  at  risk ;  and  the  proportion  between  that 
value  and  the  loss  actually  incurred  by  the  perils  insured 
against  gives  the  per  centage  payable  by  each  under- 
writer on  his  subscription. 

In  order  to  ascertain  the  amount  of  the  loss,  a  distinc- 
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1861.  tion  may  properly  be  taken.  That  portion  of  the  cable 
Patemos  which  was  lost  in  the  first  attempt  to  lay  down  the  cable, 
Habais.  ^"^^  which  it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substituted  cable ; 
for,  as  far  as  that  is  concerned,  the  parties  interested 
have  suffered  the  loss  of  the  whole  price  which  they  paid 
to  replace  it.  As  regards  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous  cable,  by  way  of  a 
provision  against  accident,  it  may  be  reasonable  to 
consider  how  far  such  cable,  if  not  lost,  would  have  been 
depreciated  in  marketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  circumstances.  These 
are  subjects  which  a  referee  conversant  with  matters  of 
insurance  (the  parties  having  agreed  that  if  the  plaintiff 
shall  be  held  entitled  to  a  verdict  in  respect  of  partial 
loss,  the  damage  should  be  assessed  out  of  Court),  will 
probably  have  no  difficulty  in  dealing  with.  If  the 
arbitrator,  estimating  the  per  centage  on  this  principle, 
should  find  that  it  amounts  to  less  than  8/.  per  cent.,  then, 
as,  on  the  construction  we  have  put  on  this  policy  it  is 
an  assurance  on  the  cable,  that  is  on  goods,  the  warranty, 
as  we  have  already  stated,  in  our  opinion  applies,  and 
the  defendant  will  be  entitled  to  the  verdict. 

If  the  loss  amounts  to  more  than  3/.  per  cent.,  then 
the  verdict  must  be  entered  for  the  plaintiff  for  the 
amount  of  the  loss. 

The  following  rule  was  then  drawn  up : — 
"Upon  reading,  &c.  and  upon  hearing,  &c.,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  873  miles  of  cable,  upon  the 
principle  laid  down  by  the  Court,  and  if  he  find  that 
the  damage  so  assessed  amounts  to  or  exceeds  3/.  per 
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oent^  the  verdict  is  to  be  entered  for  the  plaintiff  as  to        I86I. 
roch  portion  of  the  amount  so  found  as  the  defendant's     Patwwoh 
subscription  bears  to  the  whole   sum  insured  by  the      HARBia. 
policy^  and  costs  40«. ;  but  if  such  damages  amount  to 
less  than  8/.  per  cent,  then  the  verdict  is  to  be  entered 
for  the  defendant/' 


Candlish  and  another  aqainst  Simpson  and     Friday, 

^  May  31gt. 

another.  


Alehouse 

Where  a  borough  named  in  Schedule  A.  to  stat.  6  &  6  fT.  4.  c.  76.  hai  Toum  corpc- 

a  separate  commission  of  the  peace,  but  no  separate  Court  of  Quarter  ,.^^^ 

Sessions,  the  county  justices  have  exclusive  jurisdiction  to  grant  alehouse  9  q[  4,  ^^  gi, 
licences  within  the  borough  under  stat.  9  6^.  4.  c.  61. 

n^HE  following  case  was  stated  for  the  opinion  of  the 
Court  in  an  action  against  the  defendants  for  dis- 
turbing the  plaintiffs  in  the  exercise  of  their  right  and 
franchise  as  two  justices  of  the  peace  for  the  borough 
of  Sunderland,  in  the  county  of  Durham ;  the  plaintiff 
Candlish  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  Schedule  '^  A/'  annexed  to  The  Muni- 
cipal Corporations  Act,  5  &  6  W,  4i.  c,  76.,  and  consists 
of  the  parish  of  Sunderland  near  the  Sea,  part  of  the 
township  of  Bishopwearmouth,  and  the  townships  of 
Bishopwearmouth  Panns,  Monkwearmouth  and  Monk" 
wearmouth  Shore, 

At  the  passing  of  The  Municipal  Corporations  Act,  the 
parish  of  Sunderland  near  the  Sea,  and  the  said  several 
townships  of  Bishopicearmouth,  Bishopwearmouth  Panns, 
Monkwearmouth  and  Monkwearmouth  Shore,  formed  part 
of  the  North  Petty  Sessional  Division  oiEasington  Ward, 


Simpson. 
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1861.        ^  ^^^  county  of  Durham,  and  ever  since  the  passing  of 
Candlish     *^®  ®^^  -^^>  ^^^  thence  hitherto,  have  been,  and  still 
^'  are,  rated  to  the  several  rates  and  assessments  levied 

and  assessed  by  Her  Majesty^s  justices  of  the  peace  in 
and  for  the  county  of  Durhaniy  upon  the  several  parishes 
and  townships  within  and  comprising  the  said  county, 
except  the  rate  levied  for  the  maintenance  of  the  police 
of  the  county. 

By  an  order  of  General  Quarter  Sessions,  made  the 
18th  of  October,  1841,  under  the  Act  9  G.  4.  c.  43.,  for 
the  coimty  of  Durham,  the  said  parish  and  townships 
forming  the  borough  of  Sunderland  were,  together  with 
the  townships  of  Burdon,  Dawdon,  Ford,  Fulwell,  Hylton, 
Ryhope^  Silksworth,  Seaham,  Southunch  and  Tunstall, 
formed  into  a  Petty  Sessional  Division,  called  the  Sun- 
derland  Petty  Sessional  Division  of  Easingion  Ward, 
and  by  another  order  of  General  Quarter  Sessions, 
made  on  the  3d  day  of  January  1859,  for  the  county  of 
Durham,  the  said  townships  of  Dawdon  and  Seaham 
were,  with  other  townships,  formed  into  the  Seaham 
Petty  Sessional  Division  of  Easington  Ward,  With  this 
exception,  the  Sunderland  Petty  Sessional  Division  now 
remains  as  formed  by  the  order  of  the  18th  October, 
1841. 

No  separate  Court  of  Quarter  Sessions  has  ever  been 
held  in  and  for  the  borough  of  Sunderland,  nor  has 
there  ever  been  any  gaol  or  house  of  correction  in  the 
said  borough. 

Prom  1836  downwards,  to  the  present  time,  the 
council  of  the  borough  has  appointed  various  persons 
successively  to  act  as  high  constables  in  and  for  the 
borough. 

On  the  15th  September,  1836,  a  separate  commis- 


XXIV.   VICTORIA.  859 

rion  of  the  peace  was  for  the  first  time,  under  the  1861. 
provisions  of  the  Act  5  &  6  ^.  4.  c.  76.,  granted  by  cardli^h 
His  late  Majesty  to  the  borough,  and,  ever  since  simpsok 
that  time,  justices  assigned  to  act  as  justices  of  the 
peace  in  and  for  the  borough  have  continually  been 
appointed  imder  renewed  commissions,  and  such  justices 
have  acted  as  such  in  and  for  the  borough,  and  are 
hereafter  called  "the  borough  justices.^^  The  usual 
Petty  Sessions  in  and  for  the  borough  was,  after  the 
grant  of  the  said  commission  of  the  peace,  held  by  the 
Mayor  and  other  borough  justices,  and  other  justices, 
being  justices  of  the  peace  acting  in  and  for  the  county 
of  Durham,  on  each  day  in  the  week  until  the  year  1842, 
when  the  council  of  the  borough  erected  a  police  court 
as  required  by  the  Act  5  &  6  ^.  4.  c.  76.  $.  100. ; 
subsequent  to  this  the  Mayor  and  other  borough  jus- 
tices have  held  their  Petty  Sessions,  on  each  day,  in  the 
police  court,  and,  at  the  same  Sessions,  certain  of  the 
justices  for  the  county  of  Durhamy  acting  in  and  for 
the  Sunderland  Division  of  Easington  Ward,  several  of 
whom  are  also  in  the  borough  commission,  have  acted 
with  the  Mayor  and  other  borough  justices  j  there  being 
sixteen  justices  in  the  commission  for  the  borough,  of 
whom  nine  are  also  acting  county  justices. 

The  usual  Petty  Sessions  in  and  for  the  North 
Division  and  the  Sunderland  Division  of  Easington 
Ward  respectively  were,  previous  to  and  after  the  grant 
of  the  borough  commission  of  the  peace,  held  every 
Saturday  in  the  justice  room  of  the  Exchange  Buildings, 
until  the  erection  of  the  police  courts  in  1842,  and  have 
since  that  time  been  holden  in  such  police  court.  The 
justices  so  acting  are  hereinafter  called  "the  county 
bench  of  justices.'^ 


Camdlisd 
SiMvaoa. 


TRINITY  TEKM, 

luformatioDs  against  publicans  licenced  for  houses 
'  situate  in  tlie  borough,  for  offences  committed  by  them 
contrary  to  the  tenor  of  their  licenses,  have  always  been 
adjudicated  upon  by  the  justices  sitting  daily  at  the 
police  court  in  Petty  Sessions  for  the  borough,  such  jus- 
tices being  as  aforesaid,  besides  the  Mayor  of  the 
borough,  those  justices  who  are  in  the  commission  as 
veil  for  the  borough  as  for  the  county,  and  those  who 
are  in  the  commission  for  the  borough  only,  and  those 
who  are  in  the  commission  for  the  county  only ;  and 
the  Court  so  formed  is  hereinafter  called  "  the  borough 
bench  of  justices," 

On  the  24tli  of  August,  1837,  "  the  borough  bench 
of  justices"  held  a  General  Annual  Licencing  Meeting, 
in  pursuance  of  the  Act  9  Geo.  4.  c,  61.,  specially  for 
the  borough  (the  precept  for  holding  such  meeting 
having  been  directed  to  the  borough  high  constable), 
and  granted  alehouse  licences  for  the  borough,  and,  from 
1837  to  1830  inclusive,  held  such  meetings  and  granted 
Buch  hcences  to  persons  applying  for  the  same. 

On  the  27th  of  Augial,  1851,  the  county  bench  of 
justices  acting  in  and  for  the  Sunderland  Petty  Sessional 
Division,  held,  at  the  police  Court  in  Sunderland,  a 
General  Annual  Licencing  Meeting,  in  pursuance  of 
the  Act  9  G.  4.  c.  61.  The  said  borough  justices  and 
county  justices  did  not  hold,  in  that  year,  separate 
licencing  meetings,  but  held  one  court  only,  at  which  the 
Mayor  of  the  borough  presided,  and  all  apphcations  for 
licences  to  keep  inns  and  alehouses,  within  the  borough 
of  Sunderland,  vere  heard  and  adjudicated  upon  by  the 
Court,  at  which  the  said  borough  justices  and  the  said 
coimty  justices  acted  and  voted.  At  this  meeting  none 
of  the  alehouse  licences  granted  were  signed  by  the 
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justices  who  were  justices  only  for  the  borough,  but  by  1861. 
the  justices  for  the  county,  and  all  such  licences  shewed  cahdubh 
on  the  face  of  them  that  they  were  granted  by  the  justices  gjjg^o, 
of  the  county  of  Durham,  acting  in  and  for  the  Sunder- 
land ^Yision  oiEasington  Ward.  This  mode  was  adopted 
by  the  then  borough  justices  because  doubts  were  sug- 
gested to  them  as  to  their  right  to  hold  a  separate 
licencing  meeting  for  the  borough.  The  same  course 
was  followed  in  1852,  1853,  1854,  1855,  1856,  1857 
and  1858,  with  the  exception  that  the  county  justices 
refused  to  allow  the  Mayor  of  the  borough  to  preside 
while  the  bench  were  hearing  applications  for  licences 
within  the  borough  ;  and  under  these  circimistances, 
and  in  consequence  of  the  said  doubts,  the  mayor  and 
borough  justices  considered  themselves  as  virtually  ex« 
duded,  and  ceased  to  attend  the  licencing  meetings  con- 
vened by  the  county  justices. 

On  the  18th  June,  1859,  the  county  justices  acting 
in  and  for  the  Sunderland  Division  of  Easington  fFard, 
by  their  precept  in  writing,  bearing  date  that  day, 
and  directed  to  the  high  constable  of  the  Sunderland 
Division  of  Easington  Ward,  appointed  the  27th  Au" 
gusi,  at  11  o^clock,  to  be  the  day  and  hour,  and  the 
police  court  Bishop  Wearmouth  to  be  the  place,  for 
holding  the  General  Annual  Licencing  Meeting,  under 
the  Act  9  G.  4.  c.  61.,  for  the  Division,  which  Division 
included  the  borough  of  Sunderland  as  before  mentioned. 
No  appointment  for  a  General  Annual  Licencing  Meet- 
ing for  the  borough  was  made  by  name,  but  the  appoint- 
ment was  made  in  general  words  for  the  Division ;  and 
due  notices  of  such  meeting  were  given  and  served  by 
the  high  constable  of  the  Division  according  to  the 
provisions   of  the  Act  9  G.  4  c.  61.     On   the  29th 
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1861.  July,  1859,  the  said  borough  bench  of  justices,  by  their 
Candlmh  precept  in  writing  dated  that  day,  and  directed  to  the 
SiMPsoH.  ^^^  constable  of  the  said  borough,  appointed  the  said 
27th  of  August^  at  11  o'clock  of  the  forenoon,  to  be  the 
day  and  hour,  and  the  said  police  court  to  be  the  place, 
upon  and  in  which  the  General  Annual  Licencing  Meet- 
ing under  the  said  Act  9  C  4.  c,  61.,  in  and  for  the 
borough  of  Sunderland,  should  be  held;  and  Joseph 
Stainsby,  acting  as  high  constable  for  the  said  borough, 
caused  due  notice  to  be  given  and  served  according  to 
the  provisions  of  the  said  Act 

On  the  day  and  at  the  hour  last  aforesaid,  at  the  said 
police  court,  the  plaintiff,  John  Candlish,  being  then  as 
aforesaid  Mayor  of  the  said  borough,  and  the  plaintiff 
Joseph  Brown,  being  a  justice  of  the  peace  for  the  borough 
only,  with  certain  other  justices  acting  in  and  for  the 
said  borough,  and  being  duly  qualified  for  the  purpose 
according  to  the  said  Act  9  G,  4.  c.  61.,  and  then  and 
there  sitting  as  the  justices  of  the  borough  bench,  took 
part  in  holding,  according  to  appointment,  a  General 
Annual  Licencing  Meeting  for  the  borough,  and,  toge- 
ther with  such  other  justices  for  the  borough,  granted 
several  alehouse  licences,  and,  but  for  the  acts  and  claims 
of  the  defendants,  would  have  continued  to  hold  such 
meeting  and  to  grant  other  alehouse  licences  in  pursu- 
ance of  their  right,  and  in  execution  of  their  duty,  as 
justices  of  the  peace  in  and  for  the  borough. 

The  defendants,  being  justices  in  and  for  the  said 
county  of  Durham,  and  being  there,  with  other  justices 
of  the  county  bench,  acting  in  and  for  the  said  Sunder- 
land Division,  present  in  the  said  poUce  court,  prevented 
the  plaintiffs  and  the  other  borough  justices,  then  pre- 
sent, from  holding  the  said  meeting,  and  required  and 
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oompelled  them  to  desist^  and  the  defendants  and  the        1861. 
other  ooonty  justices  claimed  to  be  themselves^  as  county     Cahdush 
justices,  exclusively  entitled  to  hold  the  meeting.  Simwok. 

The  defendants,  and  other  county  justices  present, 
then  and  there  proceeded  to  hold,  and  held,  a  meeting, 
as  a  Greneral  Annual  Licencing  Meeting,  in  and  for  the 
said  Sunderland  Division ;  and  the  defendants  and  the 
other  county  justices  excluded  the  plaintifis  and  the  other 
borough  justices  from,  and  would  not  suffer  the  plain- 
tiff and  other  borough  justices  present  to  take  part  in 
the  said  meeting,  or  vote  in  determination  of  the  ques- 
tions raised  thereat. 

The  plaintiffs  and  the  borough  justices  present  then 
read  in  Court,  and  entered  in  their  minute  book,  a  pro- 
test against  the  county  bench  of  justices  granting,  or 
having  a  right  to  grant,  any  licences  for  keeping  inns 
and  alehouses  within  the  borough ;  but,  notwithstanding 
this  protest,  the  defendants  and  the  other  county  jus- 
tices heard  and  adjudicated  upon  a  great  number  of 
appUcations  by  persons  living  in  the  said  borough  for 
licences  to*  keep  inns  and  alehouses,  and  granted  such 
licences  to  a  great  number  of  them. 

The  defendants  say  that,  acting  for  themselves  and 
the  other  county  justices,  under  the  circumstances  stated 
in  the  case  they  were  justified  in  their  acts. 

The  question  for  the  Court  is,  under  the  circum- 
stances above  stated.  Had  either  the  county  justices 
or  the  borough  justices  exclusive  jurisdiction  for  the 
purpose  of  granting  alehouse  licences  for  the  borough  of 
Sunderland  f 

If  the  Court  should  be  of  opinion  that  the  county 
justices  had  such  exclusive  jurisdiction,  judgment  of 

VOL.   I.  2  c  B.  &  s. 
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1861.        non  pros,  was  to  be  entered  for  the  defendants,  without 

Cardush      costs  of  suit. 

Shimon.  ^^  ^^^  Court  should  be  of  opinion  that  the  borough 

justices  had  such  exclusive  jurisdiction,  or  that  they  and 
the  county  justices  had  concurrent  jurisdiction,  then 
judgment  was  to  be  entered  for  the  plaintiffs  for  5/.  with- 
out costs  of  suit. 

Manisty,  for  the  plaintiffs.  The  borough  justices  have 
either  concurrent  jurisdiction  with  the  county  justices, 
or  they  have  exclusive  jurisdiction  to  grant  alehouse 
licences,  within  the  borough  of  Sunderland^  under  stat. 
9  Cr.  4.  c.  61.,  An  Act  of  Parliament  passed  in  the 
same  session,  9  G.  4.  c.  43.,  contains  the  regulations 
by  which  divisions  of  a  county  become  petty  sessional 
divisions,  and  under  which  the  justices  of  a  county  hold 
special  sessions  in  those  divisions.  (He  referred  to 
sects.  1, 4  and  6.)  And  then,  by  stat.  9  G.  4.  c.  61.  s.  1., 
a  special  session  of  the  justices  of  the  peace,  to  be  called 
the  General  Annual  Licencing  Meeting,  is  to  be  held 
"in  every  division  of  every  county ....  and  in  every 
liberty,  division  of  every  liberty,  county  of  a  city, 
county  of  a  town,  city,  and  town  corporate;*'  and  "it 
shall  be  lawful  for  the  justices  acting  in  and  for  such 
county  or  place,  assembled  at  such  meeting  or  at  any 
adjournment  thereof,  and  not  as  hereinafter  disqualified 
from  acting,  to  grant  licences  for  the  purposes  aforesaid 
to  such  persons  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper.''  By 
sect.  2,  "in  every  such  division  or  place  as  aforesaid 
there  shall  be  holden,  twenty  one  days  at  the  least 
before  each  such  general  annual  licencing  meeting,  a 
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petty  session  of  the  justices  acting  for  such  county  or        1861. 
phice,  the  majority  of  whom  then  present  shall^  by  a     cahdlibh 
precept  under  their  hands^  appoint  the  day^  hour^  and 
place  upon  and  in  which  such  general  annual  licencing 
meeting  for  such  division  or  place  shall  be  holden ;  and 
shall  direct  such  precept  to  the  high  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden, 
requiring  him  ...  to  order  the  several  petty  constables 
or  other  peace  officers  within  his  constablewick*'  to  give 
notice  of  the  meeting.     In  this  section  the  word  '^  place" 
includes  a   "town   corporate/'   which   is   specified  in 
sect.  1 ;  and  therefore  the  justices  of  a  town  corporate,  who 
are  justices  "  acting  for  such  place/*  have  power  to  ap- 
point a  general  annual  licencing  meeting  for  the  borough. 
{^Crompton  J.     Three  states  of  circumstances  may  exist 
in  a  borough :  1.  Where  the  commission  of  the  peace 
for  the  borough  contains  a  ne  intromittant  clause,  and 
then  the  borough  justices  have  exclusive  jurisdiction. 
2.  Where  there  is  no  such  clause,  and  then  the  borough 
and  the  county  justices  have  concurrent  jurisdiction,  as  in 
Hex  V.  Sainsbury  (a),  which  decided  that  whichever  set  of 
justices  first  appoints  a  meeting  to  grant  licences,  their 
jurisdiction  attaches  so  as  to  exclude  the  other  from 
appointing  a  subsequent  meeting.     3.  Where  the  two 
sets  of  justices  act  together,  and  so  make  a  borough- 
coimty  bench;  but  that  state  of  things  seems  not  to 
be  within  stat.  9  G.  4.  c.  61.  There  are  also  towns  cor- 
porate which  have  no  commission  of  the  peace:   the 
statute  could  not  apply  to  them.     Wightman  J.    The 
town  corporate,  in  sect.  1,  must  be  a  town  corporate 
which  has  justices  of  the  peace  acting  for  it.]     Sect.  7 
empowers  the  county  justices,  under  certain  drcum- 

(rt)  4  T.  R.  451. 
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stances,  to  act  irithin  tbe  borougb :  "  Whenever  at  any 
of  the  meetitigB  to  be  holden  as  aforesaid  for  any  liberty, 
county  of  a  city,  county  of  a  town,  city,  or  town  corpo- 
rate, there  shall  not  be  present  at  least  two  justices 
acting  in  and  for  any  such  hbcrty,  county  of  a  city, 
county  of  a  town,  city,  or  town  corporate,  who  are  not 
disqualified,  it  shall  be  lawful  for  the  justices  acting  in 
an^  for  the  county  or  counties  adjoining  to  such  liberty, 
county  of  a  city,  county  of  a  town,  city,  or  town  corpo- 
rate, and  not  disqualified  from  acting,  to  act  within 
such  liberty  or  place,  and  with  the  justice  or  justices 
thereof,  not  as  hereinbefore  disqualified,  who  shall  be 
present  at  any  such  meeting  as  aforesaid,  for  the  pur- 
pose of  granting  or  transferring  licences  under,  or  of 
hearing  complaints  as  to  offences  against,  this  Act ;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding." 
[Vrompion  J.  That  section  was  necessary  to  enable  the 
county  justices  to  act  in  a  borough,  notwithstanding  the 
commission  of  the  peace  for  the  borough  contained  a  ne 
intromittant  clause,  in  cases  where  there  was  not  a  suffi- 
cient number  of  borough  justices.]  It  shews  that  the 
Legislature  intended  that  the  time  and  place  for  holding 
licencing  meetings  should  be  appointed  by  the  borough 
justices.  [Crompton  J.  Only  where  the  time  and  place 
had  not  been  before  appointed  by  justices  of  the  county.] 
Sect.  Ill  of  Stat.  5  &  6  W.  4.  c.  76.,  which  gives  to 
connty  justices  the  jurisdiction  of  borough  justices,  in 
boroughs  to  which  a  separate  Court  of  Quarter  Sessions 
shall  not  have  been  granted,  points  at  a  concurrent 
jurisdiction.  In  Broun,  app.,  v.  Nicholson,  resp.  (a),  it 
was  decided  that  an  alehouse  licence  granted  at  a  licen- 
cing meeting  on  the  7th  September  by  borough  justices, 
in  a  borough  not  having  a  separate  Court  of  Quarter 
(a)  5  C.  B.  S.  8.  468, 


XXIV.  VICTORIA,  367 

Sessions^  was   good^  notwithstanding  the  county  jus-        1861. 
tices^  who  had  concurrent  jurisdiction,  had  before  ap-     Camdubh 
pointed, a  licencing  meeting  to  be  held  on  the  following      Simpsox. 
day.     ICrompton  J.     That  case  is  open  to  discussion, 
because  there  could  be  no  appeal  against  the  judgment.] 
Reff.  V.  Dale  (a),  which  was  founded  on  the  interpreta- 
tion clause,  sect.  37  of  stat.  9  G.  4.  c.  61.,  was  cited  in 
that  case,  and  explained  by  the  Court.     [  Wightman  J. 
By  the  proviso  to  sect.  27  of  that  Act  the  appeal  against 

the  decision  of  the  borough  justices  may  be  to  the 
Quarter  Sessions  for  the  county.  Cockburn  C.  J.  Sup- 
pose a  borough  is  within  two  counties :  if  the  county 
justices  have  the  jurisdiction  claimed  for  them,  the  jus- 
tices of  two  dijBferent  counties  would  be  present  at  the 
meeting ;  whereas  the  borough  justices  would  be  a  single 
body  acting  for  the  whole  borough.] 

Lush,  for  the  defendants.  Stat.  9  G,  4.  c.  61.  gives 
exclusive  jurisdiction  to  the  county  justices  to  grant  ale 
house  licences  in  a  borough,  unless  the  borough  has  a 
separate  Court  of  Quarter  Sessions.  The  term  "town 
corporate/'  in  sect.  1,  must  receive  a  limited  sense, 
because  at  the  time  of  the  passing  of  that  Act  towns 
corporate  had  no  justices  of  the  peace.  The  Municipal 
Corporations  Act,  5  &  6  ^  4.  c.  76.  8.  98.,  first  intro- 
duced boroughs  having  justices  of  the  peace  by  commission. 
Sect.  4  of  stat.  9  G.  4.  c.  61.,  which  authorizes  the  Quarter 
Sessions  to  do  various  acts,  cannot  apply  to  a  town  cor- 
porate which  has  no  Court  of  Quarter  Sessions.  And  in 
all  the  subsequent  sections  of  that  Act  the  word  "  place" 
means  a  town  corporate  capable  of  carrying  out  the 
provisions  of  the  statute,  for  which  purpose  it  must  have 

(a)  Dtars.  #  P.  C.  C.  37. 


Simpson. 
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1861.  a  Court  of  Quarter  Sessions.  Sect.  2  requires  the 
Cakdlish  precept  of  the  justices  for  holding  the  meeting  to  be 
directed  "to  the  high  constable  of  the  division  or  place/' 
and  there  is  properly  no  such  officer  in  boroughs  which 
have  not  a  Court  of  Quarter  Sessions.  (He  cited  James 
V.  Green  {a)  and  Weatherhead  v.  Drewry  (A).  [Cromptan 
J.  The  office  of  high  constable  is  very  ancient.  But  by 
the  interpretation  clause^  sect.  37,  the  words  "high 
constable^'  "shall  be  deemed  to  include  any  person 
acting  as  such.'*]  Sect  21,  which  provides  that,  upon 
a  proceeding  against  a  licenced  person  for  a  third  of- 
fence against  the  tenor  of  his  licence,  the  hearing  of  the 
charge  may  be  adjourned  to  the  General  or  Quarter 
Sessions  of  the  peace  then  next  ensuing  to  be  inquired  of 
before  a  jury,  and  sect.  22,  which  empowers  the  Quarter 
Sessions  to  order  the  constable  of  the  parish  or  place  in 
which  the  licenced  house  is  situate  to  carry  on  the  pro- 
ceedings, and  to  order  the  treasurer  "  of  the  county  or 
place  in  and  for  which  such  justices  shall  then  act  to  pay 
the  expences  of  the  prosecution,^'  cannot  be  carried  out 
except  in  a  borough  having  a  Court  of  Quarter  Sessions. 
Sect  21  shews  that  the  justices  who  adjourn  the  hearing 
of  a  case  to  the  Quarter  Sessions  are  members  of  the 
Court  of  Quarter  Sessions.  Sect.  22  prescribes  certain 
duties  to  the  treasurer  and  the  clerk  of  the  peace,  and 
there  is  no  such  officer  as  a  clerk  of  the  peace  in  a 
borough  which  has  not  a  Court  of  Quarter  Sessions. 
Sect  25  assumes  that  there  is  a  gaol  for  the  county  or 
place  for  which  the  justices  granting  the  licences  act. 
(He  also  referred  to  sect.  26.)  By  sect  27,  any  person 
who  thinks  himself  aggrieved  by  any  act  of  any  justice 
may  i^peal  to  the  Quarter  Sessions  "  holden  for  the 

{a)  6  T.  B.  228.  {h)  11  Ea^t,  168. 
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county  or  place  wherein  the  cause  of  such  complaint  shall  1861. 
have  arisen.^'  "  Provided  also,  that  when  any  cause  of  candmsh 
complaint  shall  have  arisen  within  any  liberty,  county  siunoH. 
of  a  city,  county  of  a  town,  city,  or  town  corporate,  it 
shall  be  lawful  for  the  person  who  shall  think  himself 
so  as  aforesaid  aggrieved  to  appeal  against  any  such  act 
as  aforesaid,  if  he  shall  think  fit,  to  the  Quarter  Sessions 
of  the  county  within  or  adjoining  to  which  such  liberty 
or  place  shall  be  situate,  subject  to  all  the  provisions 
hereinbefore  contained/^  (He  also  referred  to  sects.  28 
and  33.)  In  Brown,  app.,  v.  Nicholson,  resp.,  (a)  the 
justices  of  the  borough  had  always,  both  before  and 
since  The  Municipal  Corporations  Act,  granted  licences 
within  the  borough.  [Blackburn  J.  There  is  a  misprint 
in  the  judgment  in  that  case,  p.  478  :  where  '^separate 
commission  of  the  peace''  occurs  instead  of  ^^  separate 
Court  of  Quarter  Sessions.'']  In  Reff.  v.  Dale  (b),  on  a 
review  of  all  the  sections  in  which  the  word  ^'  place" 
occurs,  the  Judges  held  that  the  word  "place,"  in 
sect.  26,  means  a  borough  having  a  Court  of  Quarter 
Sessions.  It  was  not  intended  that  the  county  and 
borough  justices  should  act  concurrently  in  granting 
licences.  [Cockburn  C.  J.  Although  both  classes  of 
justices  are  within  the  terms  of  sect.  1,  and  therefore 
it  might  seem  that  they  had  concurrent  jurisdiction  to 
grant  licences  within  a  borough,  yet,  looking  at  sect  4 
and  the  subsequent  sections,  the  machinery  for  working 
out  the  licencing  system  is  wholly  wanting  in  a  borough 
unless  it  has  a  Court  of  Quarter  Sessions  and  officers 
deriving  their  authority  from  it ;  and  therefore  we  must 
read  the  term  "  town  corporate,"  in  sect.  1,  as  "  town 
corporate  having  a  separate  Court  of  Quarter  Sessions." 
To  prevent  the  unseemliness  of  the  two  sets  of  justices 

(a)  6  a  B.  N.  S.  468.  (h)  Dears.  #  P.  C.  C.  37. 
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1861.       Tunning  a  race,  we  ought,  if  we  can,  to  hold  that  the 

Camdlxsh     county  justices  have  exclusive  jurisdiction.     And  as  in 

Simpson      ^^®  borough  of  Sunderland  the  borough  justices  cannot 

have  the  assistance  of  such  officers  as  stat.  9  G.  4.  c.  61. 

requires  for  carrying  out  its  provisions,  I  think  this 

jurisdiction  does  not  belong  to  them.] 

Manisiy,  in  reply.  [Cockbum  C.  J.  Your  argument 
requires  that  the  county  justices  should,  by  their  precept 
to  the  high  constable,  give  a  notice,  which  is  to  give 
jurisdiction  to  the  borough  justices  to  hold  a  meeting 
and  grant  licences.]  There  is  a  high  constable  in  the 
borough  of  Sunderland,  to  whom  the  borough  justices  may 
direct  their  precept.  [  Wightman  J.  Sect.  26  of  stat.  9  G.  4. 
c.  61.  euacts  that  one  moiety  of  any  penalty  recovered 
under  the  Act  may  be  awarded  to  the  prosecutor  and 
the  remainder  to  the  "  treasurer  of  the  county  or  place 
for  which  such  justice  shall  then  act.''  In  the  case  of 
a  person  in  a  borough  convicted  of  an  offence  against 
the  tenor  of  his  licence,  what  is  to  be  done  with  the 
penalty?]  The  penalty  would  go  to  the  treasurer  of 
the  county  if  the  borough*  had  no  Court  of  Quarter 
Sessions.  Wherever  the  term  "Quarter  Sessions'' 
occurs  in  stat  9  G,  4.  c.  61.  it  means  Quarter  Sessions 
for  the  county,  if  the  borough  has  not  a  Court  of 
Quarter  Sessions.  According  to  the  construction  con- 
tended for  by  the  defendants,  a  borough  justice  would 

have  no  power  to  convict   for    offences    against  the 
statute. 

Per  Curiam.      (Cockburn   C.  J.,   Wightman   and 
Blackburn  J  J.,  Crompton  J.  having  gone  to  Chambers.) 

Judgment  for  the  defendants  {a). 

(a)  But  see  eeet  4  of  stat.  24  &  25  Vict,  c,  75.,  passed  August  6tb,  1801. 
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1861. 


Bond  against  Rosling.  m^^Isl 


^  By  agreement,  not  under  seal,  plaintiff  afi;reed  to  let,  and  defendant  to  n^^' 

hire,  certain  premises  for  seven  ^ears ;  ana  it  was  farther  agreed  that  a  .    t^nuni 

rd  and  sufficient  lease,  embodying  the  terms  of  the  agreement,  should  q^^q't^a 

prepared,  at  the  joint  expence  of  £he  parties.    In  an  action  for  not  ?^      o 

accepting  a  lease :  held  that^  though  the  instrument  was  void  as  a  lease  ^'         '*    * 
by  Stat  8  &  9  Vict.  c.  106.  s.  3.,  it  was  good  as  an  agreement. 


ir\ECLARATION  upon  the  following  agreement  be- 
tween the  plaintiff  and  the  defendant.  "  Memo- 
randum of  agreement  made  and  entered  into  this  5th  day 
of  April  1859,  between  «/i?A7}  Bond,  of  &c.  of  the  one  part, 
and  Thomas  Rosling^  of  &c.  of  the  other  part,  as  follows, 
that  is  to  say,  the  said  John  Bond  agrees  to  let  and  the 
said  ITiomas  Roslint/  to  hire  and  take,  all  that  butcher's 
shop,  situate  &c. ;  and  also  all  that  messuage  or  tenement, 
situate  &c.,  with  the  slaughter  house,  yard,  garden 
and  appurtenances  thereunto  belonging,  as  the  same 
premises  are  now  in  the  occupation  of  fV.  M.,  from  the 
13th  of  Mai/  next,  for  the  term  of  seven  years,  at  the 
yearly  rent  of  55i,  to  be  paid  half  yearly  by  two  equal 
half  yearly  payments  on  every  13th  Aslj  of  November  and 
13th  day  of  ATay,  the  first  half  yearly  payment  to  be  made 
on  the  13th  day  of  November  next,  such  rent  to  be  paid 
free  from  all  deductions  whatsoever  (except  land  tax), 
and  it  is  hereby  agreed  that  the  said  Thomas  Rosling 
shall  pay  the  landlord's  property  tax  and  all  other  rates 
and  taxes  (except  land  tax)  for  or  in  respect  of  the  said 
premises.  And  it  is  agreed  that  the  said  Thomas  Rosling 
shall,  at  the  expiration  of  the  first  four  years  of  the  said 
term,  have  the  option  of  taking  the  said  premises  for  a 


Bond 
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1861.  further  term  of  seven  years  from  the  expiration  of  the 
said  term  of  seven  years,  commencing  on  the  13th  of 
May  next,  on  the  same  terms  as  the  ^aid  premises  are 
hereby  agreed  to  be  taken,  on  giving  to  the  said  John 
Bondy  his  heirs  or  assigns,  one  calendar  montVs  notice 
in  writing,  bcifore  the  expiration  of  the  said  four  years,  of 
his  desire  to  have  such  renewed  lease,  which  it  is  agreed 
shall  be  prepared  at  the  cost  of  the  said  Thomas  Rosling. 
And  it  is  agreed  that  the  said  Thomas  Rosling  shall,  at 
his  own  costs^  keep  all  the  said  premises,  both  within 
and  without,  in  good  tenantable  repair  and  condition, 
and  so  leave  the  same  at  the  expiration  of  his  tenancy : 
and  that  the  said  Thomas  Rosling  shall  not  underlet  the 
said  premises,  or  any  part  thereof,  without  the  consent 
in  writing  of  the  said  John  Bond,  his  heirs  or  assigns. 
And  it  is  farther  agreed  that  a  good  and  sufficient  lease 
of  the  said  premises,  embodying  the  terms  of  this  agree- 
ment,  and  containing  all  usual  aud  necessary  covenants, 
clauses  and  provisions,  shall  be  forthwith  prepared  at  the 
joint  expence  of  the  said  parties.  And  for  the  true  per- 
formance of  this  agreement  each  of  the  said  parties 
bindeth  himself  unto  the  other  in  the  sum  of  50/.  to  be 
recovered  as  and  for  liquidated  damages.  Witness  the 
hands  of  the  said  parties,  John  Bondy  Thomas  Rosling. 
Witness  C,  M.  N"  Averments,  that  the  defendant 
entered  into  possession  of  the  premises  under  the  agree- 
ment, and  occupied  the  same  as  tenant  to  the  plaintiff, 
and  that  the  plaintiff  caused  a  good  and  sufficient  lease 
to  be  prepared,  and  that  he  was  ready  and  willing  and 
offered  to  grant  the  said  lease  to  the  defendant;  but 
the  defendant  reused  to  accept  a  lease,  and  had  not 
paid  his  part  of  the  expence  of  the  preparation  of  the 
lease  or  the  liquidated  damages. 
Demurrer  and  joinder  therein. 
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Field,  for  the  defendant  The  agreement  set  out  in  the  1861. 
declaration  is  a  lease^  and,  not  being  "  made  by  deed/*  Baiij> 
is  void  at  law  by  sect.  3  of  stat.  8  &  9  Vict  c.  106.  The  rosurq. 
words  evince  an  intention  that  an  immediate  interest 
should  pass,  and  therefore  the  instrument  operates 
as  a  lease  notwithstanding  the  clause  providing  for 
the  preparation  of  a  lease;  Doe  d.  Pearson  v.  Ries  (a). 
[^WiglUman  J.  Though  the  instrument  is  void  as  a 
lease,  it  may  be  an  agreement  also  and  good  as  such. 
Cockbum  C.  J.  If  the  instrument  operates  as  a  pre- 
sent demise,  what  would  be  the  use  of  the  clause  pro* 
viding  for  the  preparation  of  a  lease?]  Sect  4  of  the 
repealed  statute  7  &  8  Vict.  c.  76.,  which  enacted  that 
''no  lease  in  writing**  should  be  ''valid  as  a  lease 
tmless  made  by  deed,**  contained  a  proviso  that  "any 
agreement  in  writing  to  let**  should  be  "  valid  and  take 
efifect  as  an  agreement  to  execute  a  lease.**  But  that 
proviso  is  omitted  in  sect.  8  of  stat  8  &  9  Vict  c.  106., 
which  simply  enacts  that  "  a  lease,  required  by  law  to  be 
in  writing,**  shall  be  "  void  at  law  unless  made  by  deed.** 
The  intention  therefore  was  that  the  instrument  should 
be  void,  not  only  as  a  lease,  but  also  as  an  agreement.  In 
Stratton  v.  Pettit  (b),  it  was  held  that  an  instrument  which 
was  intended  to  operate  as  a  lease  was  void,  as  such,  by 
sect.  8  of  stat  8  &  9  Vict  c.  106.,  not  being  by  deed. 
[Blackburn  J.  In  that  case,  which  was  an  action  on  the 
agreement,  it  was  a  good  defence  that,  the  instnunent 
being  void  as  a  lease,  a  lease  never  existed.  But  why 
should  not  this  instrument  be  good  as  an  agreement  ? 
Stat.  8  &  9  Vict  c.  106.  s.  3.  does  not  say  that  an  agree- 
ment by  which  parties  intend  to  create  a  term  shall  be 
void.]     The  instrument  cannot  be  both  a  present  lease 

(a)  8  Bing.  178.  (A)  16  C.  B,  420. 
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1861.        <^d  an  agreement  for  a  future  lea&e.     [Wightman  J. 

gQjjp  Suppose  the  instrument  contained  a  clause  that,  if  the 
plaintiff  would  allow  the  defendant  to  take  possession  of 
thepremisesuntila  lease  wasexecuted,  the  defendant  would 
pay  a  sum  of  money,  could  not  the  plaintiff  recover  it  ?] 
No.  [^Cockbum  C.  J.  The  instrument  might  operate  by 
way  of  present  demise  and  by  way  of  agreement  to 
grant  a  formal  lease  :  it  fails  in  the  former  operation  by 
reason  of  stat.  8&  9  Vict,  c,  106.  s.  3. ;  but  it  operates  as 
an  agreement  with  mutual  promises  by  the  lessor  to  grant, 
and  by  the  lessee  to  accept,  a  formal  lease  on  a  future 
day.  In  Burton  v.  Reevell  (a)  it  was  held  that  an  instru- 
ment which,  but  for  stat.  7  &  8  Vict,  c.  7Q.  s.  4.  would 
have  been  construed  as  a  demise,  being  not  under 
seal  and  therefore  by  that  enactment  void  as  a  present 
demise,  would  still  operate  as  an  agreement.  BlacKbum 
J.  Why  should  the  instrument  be  void  because  it  says 
that  until  a  formal  lease  is  executed  the  party  going  into 
possession  shall  be  tenant  to  the  party  letting  him  in  ? 
The  words  of  stat.  8  &  9  Vict  c.  106.  s.  3.  mean  no  more 
than  that  the  instrument^  not  being  a  deed,  shall  pass  no 
interest.  Wightman  J.  This  instrument  is  void  as  a 
lease ;  but  it  contains  a  valid  agreement.  Cockbum  C.  J. 
^tat.  8  &  9  Vict,  a  104.  s.  3.  makes  void  that  part  of  the 
settlement  which  would  operate  as  a  present  demise,  but 
leaves  an  agreement  to  take  a  lease. 

Mellish,  for  the  plaintiff,  was  not  called  upon. 

Per  Curiam.  (Cockburn  C.  J.,  Wightman  and  Black- 
burn JJ.    Cbompton  J.  had  gone  to  Chambers.) 

Judgment  for  the  plaintiff. 

(a)  16  M.  4-  W.  307. 
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1861. 


Bartley  against  Hodges.  Tuesday, 

June  4Ui. 


In  an  action  on  a  bill  of  exchange  drawn  and  accepted  in  EnglafCi^  Insolvency, 

and  also  for  mon^  lent,  interest,  and  on  accounts  stated  in  England^  I/ischarge 

the  defendant  pleaded  a  discharge  under  the  insolvent  law  of  the  colony  *'*J«^'*  *^^  of 

of  Victoria,  not  alleging  that  either  the  plaintiff  or  the  defendant  was  colony, 
domiciled  in  that  colony :  held,  no  answer  to  the  action. 

T^HIS  was  an  actiou  by  the  drawer  against  the  ac- 
ceptor of  a  bill  of  exchange^  dated  4th  October  1851, 
for  150/.,  payable  one  month  after  date.  Also  for 
money  payable  for  money  lent,  interest,  and  on  accounts 
stated. 

Second  plea.  "After  the  alleged  debts  were  con- 
tracted, the  estate  of  the  defendant  was  placed  under 
sequestration  by  the  Supreme  Court  of  the  colony  of 
Victoria,  according  to  the  law  of  the  said  colony  in 
that  behalf,  and  such  proceedings  were  thereupon  had 
in  the  said  Court  according  to  the  law  of  the  said 
colony  in  that  behalf,  that  the  defendant  afterwards 
obtained  a  certificate  of  his  conformity  to  the  laws  of 
the  said  colony  for  the  relief  of  insolvent  persons,  which 
certificate  was  afterwards  duly  confirmed  by  the  said 
Court.  And  by  the  said  proceedings  and  certificate  so 
confirmed  the  defendant,  who  during  all  the  said  pro- 
ceedings was  resident  in  Victoria^  and  subject  to  the 
jurisdiction  of  the  said  Court,  was,  by  the  law  of  the 
said  colony,  discharged  from  the  alleged  debts  and 
every  part  thereof,  the  said  Court  then  having  juris- 
diction to  discharge  the  defendant  from  the  said  debts.'' 

Third  plea.     "  As  to  the  count  or  counts  for  money 
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1861.  payable,  the  defendant  says  that  after  the  alleged  debts 
B^nTLEY  became  due  he  accepted,  and  delivered  so  accepted  to 
the  plaintiff,  a  bill  of  exchange  dated  the  4th  day  of 
October  1851,  drawn  by  the  plaintiff  on  the  defendant 
for  the  payment  to  the  order  of  the  plaintiff  of  150/.  at 
one  month  after  date,  for  and  on  account  and  in  pay- 
ment and  satisfaction  of  the  alleged  debts,  and  that  the 
plaintiff  then  accepted  the  said  bill  of  the  defendant  for 
and  on  account  and  in  such  payment  and  satisfaction  as 
aforesaid.'^ 

Replication.  "  The  plaintiff  says  that  the  said  bill  of 
exchange  in  the  said  first  count  mentioned  was  an  inland 
and  not  a  foreign  bill  of  exchange,  and  that  the  causes 
of  action  in  the  declaration  mentioned,  and  each  of 
them,  arose  and  accrued  to  the  plaintiff  within  this 
kingdom  of  England^  and  not  in  the  said  colony,  or  in 
any  place  out  of  EnglandJ^ 

To  this  replicatioii  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer. 

Joseph  Brown,  in  support  of  the  demurrer. — The  facts 
disclosed  on  this  record  shew  a  valid  discharge  of  the 
defendant  from  the  debts  for  which  the  plaintiff  sues. 
The  effect  of  a  declaration  of  insolvency  and  a  judicial 
transfer  of  property  under  it  is  to  divest  the  party  of 
his  personal  property  aU  over  the  world,  to  deprive  him 
of  all  debts  due  to  him,  and  to  discharge  him  from  all 
debts  due  by  him ;  Story.  Conf.  Laws,  §§  403-9.  5th  ed. 
Where  indeed  the  insolvency  takes  place  in  a  foreign 
country  it  has  no  effect  here  except  by  the  comity  of 
nations,  but  it  is  otherwise  where  the  insolvency  takes 
place  under  the  law  of  a  colony  constituted  by  the 
imperial  parliament 


XXIV.  VICTORIA.  377 

The  colony  of  Victoria  originally  formed  part  of  New  1861. 
South  Wales,  but  by  stat.  13  &  14  Vict.  c.  59.,  "  For  the  bartlkt 
better  government  of  her  Majesty's  Australian  colonies/'  hodobi. 
it  was  constituted  a  separate  colony,  with  '^  a  separate 
legislative  council/'  sects.  1,  2;  the  existing  laws  to 
remain  in  force,  sect.  25;  and  a  Supreme  Court  of 
justice  to  be  erected,  sects.  28,  29.  By  18  &  19  Vict, 
c.  55.,  a  constitution  was  given  to  the  colony ;  by 
sect.  40  of  which  constitution  "  all  laws  and  statutes 
which  at  the  time  of  the  passing  of  this  Act  shall  be 
in  force  within  Victoria  shall  remain  and  continue  to  be 
of  the  same  force,  authority,  and  eflTect  as  if  this  Act 
had  not  been  made,  except  in  so  far  as  the  same  are 
repealed  or  varied  by  this  Act,  or  in  so  far  as  the  same 
shall  or  may  hereafter,  by  virtue  and  under  the  au- 
thority of  this  Act,  be  repealed  or  varied  by  any  Act 
or  Acts  of  the  legislature  of  Victoria.'^  In  Edwards 
V.  Ronald  {a)  it  was  held  that  a  certificate  of  conformity 
to  the  bankrupt  law,  obtained  in  England,  was  a  bar  to 
an  action  for  a  debt  contracted  by  the  bankrupt  in 
Calcutta  previously  to  his  bankruptcy,  although  the 
creditor  was  resident  at  Calcutta,  and  had  no  notice 
of  the  commission.  [Blackburn  J.  There  is  the 
marked  distinction  between  that  case  and  the  present 
that  there  the  discharge  was  under  an  act  of  the  im- 
perial legislature.]  In  Quelin  v.  Moisson,  in  a  note  to 
the  former  case,  p.  266 ;  where  a  French  bankrupt,  who 
had  assigned  all  his  property  to  his  assignees  under  a 
French  commission  of  bankruptcy,  had  given  a  note 
of  hand  in  France,  which  was  proved  imder  the 
bankruptcy,  and  afterwards  indorsed  to  a  third  party, 
it  was  held  that  the  bankrupt  could  not  be  sued  on  it. 

(a)  1  Knapp  P.  C.  C.  259. 
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1861.  [Blackburn  J.  It  is  not  alleged  in  the  plea  in  the  pre- 
Bartley  ^^*  ^^^®  *^^^  either  the  plaintiff  or  the  defendant  was 
Hodges  domiciled  in  Vicioria.^  In  Odwin  v.  Forbes  (a),  where 
a  suit  was  instituted  in  the  Dutch  Colonial  Court  of 
Demerara,  for  the  recovery  of  the  balance  of  an  account 
for  goods  consigned  by  the  plaintiffs  resident  at  Deme^ 
vara,  to  the  defendant  and  his  partners  in  London,  a 
plea  of  bankruptcy  in  England,  of  which  the  plaintiffs 
had  notice^  but  had  not  proved  their  debt  under  it^  was 
held  good.  [  Wightman  J.  There  also  the  bankruptcy 
was  an  English  one.  Blackburn  J.  In  the  previous 
case  of  Smith  v.  Buchanan  {b)  it  was  held  that  a  dis- 
chai^  under  a  commission  of  bankruptcy  in  the  state 
of  Maryland  was  no  bar  to  an  action  for  a  debt  arising 
here,  by  a  creditor  who  was  a  subject  of  this  country.] 
That  case  was  decided  at  a  time  when  there  was  very 
great  jealousy  against  proceedings  in  American  Courts. 
In  Sidaway  v.  Hay  {c),  a  debt  contracted  in  England 
by  a  trader  residing  in  Scotland  was  held  to  be  barred 
by  a  discharge  under  a  sequestration  issued  in  Scotland 
under  stat  54  G.  3.  c.  137.  [Blackburn  J.  That  case 
was  after  Smith  v.  Buchanan  (b).  Besides,  in  the  subse- 
quent case  of  Phillips  v.  Allan  (d),  it  was  held  that  the  dis- 
charge of  an  insolvent  debtor,  under  a  cessio  bonorum 
by  the  Court  of  Session  in  Scotland,  was  no  answer  to 
an  action  brought  by  an  English  subject  in  England  to 
recover  a  debt  contracted  in  England,  although  it  ap- 
peared that  the  plaintiff  opposed  the  discharge  of  the 
defendant  in  the  Scotch  Court.  Sidaway  v.  Hay  (c)  was 
distinguished  by  the  Court  on  the  ground  that  there  the 
defendant  was  discharged  by  a  sequestration  under  the 

(a)  1  Buck,  Bank,  Cos,  67.  (b)  1  East,  6. 

(c)  SB.fC.  12.  (d)HB.4'  C  477. 
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54  G.  3,  c.  157.,  and  not  under  a  cessio  bonorum.]         1861. 
In  The  Royal  Bank  of  Scotland  v.  Cuthhert  (a),  where       Babtlet 
a  trader  had  obtained  a  certificate  under  an  English       hodoes. 
commission  of  bankruptcy,  it  was  held  a  discharge  in 
Scotland  of  the  debts  of  Scotch  creditors  which  might 
have  been  proved  under  it.     And,  in  Fergusson  v.  Spen- 
cer  (b\  a  certificate  under  an  Irish  commission  of  bank- 
ruptcy was  held  a  bar  of  debts  due  from  the  bankrupt 
in   England  or    Scotland.      [Wightman  J,     The  same 
answer  applies  to  those  cases,  that  in  each  of  them  the 
Act  under  which  the  bankruptcy  took  place  was  an  Act 
of  the  imperial  Parliament.     Prentice,  who  appeared  for 
the  plaintiff,  referred  to  Letois  v.  Owen  (c).] 

Prentice,  who  appeared  for  the  plaintiff,  was  not 
called  on. 

WiGHTMAN  J.  The  plaintiff  is  entitled  to  our  judg- 
ment. Mr.  Brawn  has  not  cited  any  case  at  all  in  point 
to  shew  that  a  discharge  under  the  insolvent  laws  of 
the  colony  of  Victoria  is  an  answer  to  an  action  here, 
brought  by  an  English  subject,  on  a  bill  of  exchange 
drawn  and  payable  in  England  only.  Smith  v.  Bu- 
chanan (d)  and  Phillips  v.  Allan  (e),  are  authorities 
directly  to  the  contrary,  and,  aa  observed  by  Lord 
Kenyoti  C.  J.  in  the  former  case,  p.  10,  '^  It  is  impossible 
to  say  that  a  contract  made  in  one  country  is  to  be 
governed  by  the  law^  of  another.^' 

It  is  true  that  the  colony  of  Victoria  is  not  a  foreign 
country  in  one  sense  of  the  word,  yet  its  laws  are  the 

(fl)  1  Bose,  462. 

(6)  2  Scott  N.  R.  229.  8.  C.  1  Man.  ^  Gr,  987. 
(c)  4  2?.^  Aid.  654.  (rf)  1  East,  6. 

{e)  SB.^C.  477. 
VOL.  u  2d  b.  &  s. 
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1861.        laws  of  that  colony  only.     It  might  as  well  be  said  that 
Bartlet      the  laws  of  the  State  of  Maryland  would  apply  here. 
H0DOE8.      ^  ^^  cases  cited  by  Mr.  Brown  are  cases  of  discharge 
under  an  imperial  Act  of  the  English  ParUamcnt. 

Blackburn  J.  (The  only  other  Judge  present.)  I 
am  of  the  same  opinion.  It  should  be  remembered  that 
neither  was  this  debt  contracted  in  Fictaria,  or  to  be 
discharged  there,  nor  are  either  the  plaintiff  or  the 
defendant  stated  to  be  domiciled  in  that  colony.  The 
law  on  this  subject  is  laid  down  in  Storj/  Conjl,  LawSy 
§  342.  5th  ed.  Having  stated  in  previous  sections  that 
the  discharge  of  a  contract  by  the  law  of  the  place  where 
it  was  made  or  to  be  performed  will  be  a  discharge 
everywhere,  he  goes  on  to  say,  "  The  converse  doctrine 
is  equally  well  established,  namely,  that  a  discharge  of  a 
contract  by  the  law  of  a  place  where  the  contract  was 
not  made,  or  to  be  performed,  will  not  be  a  discharge  of 
it  in  any  other  country.  Thus  it  has  been  held  in 
England,  that  a  discharge  of  contract,  made  there,  under 
an  insolvent  act  of  the  State  of  Maryland,  is  no  bar  to 
a  suit  upon  the  contract  in  the  Courts  of  England.'* 
For  this  he  cites  Smith,  v.  Buchanan  (a),  and  proceeds, 
^^  In  America  the  same  doctrine  has  obtained  the  fullest 
sanction .''  In  addition  to  that  we  have  the  same  doc- 
trine pretty  distinctly  laid  down  and  acted  on  in  Phillips 
V.  Allan  {b). 

Mr.  Brown  has  brought  several  cases  to  our  notice, 
where  sequestrations  &c.  have  been  held  bars  to  suits 
wherever  the  debt  or  contract  may  have  arisen.  He  has 
not,  however,  cited  any  case  where  the  act  under  which 
the  discharge  took  place  was  not  an  act  of  the  imperial 

(«)  1  East,  0.  (A)  SB.^C.  477. 
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legislature :    and  I   therefore  conclude   no   such  case 
exists. 

The  assertion  that,  because  the  colony  of  Victoria  has 
power  to  make  laws,  all  laws  which  it  may  make  have 
power  to  bind  us  in  England,  sufficiently  refutes  itself: 
it  is  enough  to  state  the  proposition.  The  law  of  Vto 
tana  under  consideration  must  therefore  be  treated  as 
legislation  for  Victoria,  and  having  the  same  force  here 
that  the  law  of  a  foreign  country  has.  It  does  not  bind 
here  in  a  case  where  neither  the  plaintiff  nor  the  de- 
fendant is  domiciled  in  the  colony. 

Judgment  for  the  plaintiff. 


1861. 


Bartlst 
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Richard  John  Harrod,  appellant,  and  Francis 
Worship  and  Benjamin  Fenn,  Esquires,  Jus- 
tices of  the  Peace  acting  in  and  for  the 
Borough  of  Great  Yarmouth,  and  Isaac 
Preston  the  younger,  Clerk  to  the  Commis- 
sioners of  the  Haven  of  Great  Yarmouth, 
respondents. 

The  Great  Yarmouth  Haxen  Act,  1835,  sect.  76,  subjects  to  a  penalty 
any  person  who  shall  place  on  any  space  of  ground  immediately  adjoining 
to  tne  Haven,  and  within  ten  feet  firom  high  water  mark,  any  goods, 
materials,  or  articles  so  as  to  obstruct  the  free  and  commodious  passage 
through  or  over  the  same,  or  who  shall  break  down  or  remove  any  quay 
head  or  river  bank  next  adjoining  such  Haven,  for  the  purpose  of  forming 
a  dock,  without  making  and  maintaining  a  foot  bridge  over  the  same. 
By  The  Great  Yamwuth  Uaven  Improvement  Act,  1849,  sect.  18,  the 
Commissioners  of  the  Act  shall,  twice  in  the  year,  inspect  the  public 
right  or  rights  of  way  in  and  aloug  both  shores  of  the  Haven,  and  shall 
take  all  necessary'  proceedings  to  abate  or  remove  every  encroachment 
made  on  such  right  or  rights  of  way.  Upon  appeal  against  a  conviction 
under  the  former  enactment,  a  case  for  tlie  opinion  of  this  Cotirt  stated 
that  the  appellant,  who  occupied  a  boat  building  yard  which  sloped 
down  to  the  Haven,  placed  three  boats  on  the  part  of  the  yard  imine- 
diately  adjoining  the  Uaven,  and  within  the  space  of  ten  feet  from,  high 
water  mark,  so  as  to  obstruct  the  free  and  commodious  passage  over  the 
same.    There  was  no  public  right  of  passage  there.    Held,  by  Cockburn 
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1861.  ^'  *^*'  ^^^^P^f^  ^^^  Blackburn  J  J.,  that  a  right  of  way  was  not  given  by 

'  sect.  76  ofTho  Great  Yarmouth  Haven  Act,  1835,  and  that  the  section 

H  ABBOD        ^"^y  applied  where  a  right  of  way  existed,  and  therefore  that  the  appel- 
^  lant  was   not   properly  convicted  :    Wightman  J.  dissentiente,   on   the 

WoBSHip        ground  that  the  section  was  intended  to  secure  a  passage  free  from 
obstruction  along  the  sides  of  the  Haven. 

/^ASE  stated  under  stat.  12  &  13  Vict  c.  45.  s.  11., 
upon  an  appeal  to  the  Quarter  Sessions  of  the 
borough  of  Great  Yarmouth  against  a  conviction  of  the 
appellant  by  two  justices  of  the  borough,  on  the  12th 
Auffust,  1858,  under  The  Great  Yarmovth  Haven,  Bridge, 
and  Navigation  Act,  1835,  5  &  6  fF.  4.  c.  xlix.,  for  having 
unlawfully  placed  on  a  certain  space  of  ground  immedi- 
ately adjoining  to  the  Haven  of  Great  Yarmouth,  and 
within  the  space  of  ten  feet  from  high  water  mark  cer- 
tain goods  and  articles,  to  wit,  three  fishing  vessels,  so  as 
to  obstruct  the  free  and  commodious  passage  through  and 
over  the  said  space  of  ground,  contrary  to  the  said  Act 
of  Parliament. 

''The  conviction  took  place  under  the  76th  section 
of  the  Great  Yarmouth  Haven,  Bridge,  and  Naviga- 
tion Act,  1835,  by  which  it  is,  amongst  other  things, 
enacted  that,  if  any  person  shall  place  on  any  space 
of  ground  immediately  adjoining  to  the  Haven  of 
Great  Yarmouth,  and  within  the  space  of  ten  feet  from 
high  water  mark,  any  goods  or  articles  whatsoever,  so 
as  to  obstruct  the  free  and  commodious  passage  over  the 
same,  every  person  so  offending  shall  forfeit  any  sum 
not  exceeding  5/.  for  every  such  offence. 

The  appellant  is  a  boat  builder  and  occupies  a  boat 
building  yard  in  South  Town,  within  the  said  Borough, 
on  the  west  side  of  the  river  Yare,  between  the  bridge 
over  the  Yare  at  Great  Yarmouth  and  the  point  of  con- 
fluence of  the  Yare  and  Bure  hereinafter  mentioned. 
The  yard  in  front  comes  down  to  the  river,  and  at  the 
back  opens  into  a  public  road  called  the  Lime  Kiln 
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Aoad,  [A  plan  was  referred  to  in  which  the  road  was  laid        1861. 
down.]  There  is  no  fence  either  at  the  front  or  the  back       habroo 
of  the  yard ;  and  it  slopes  to  the  river  so  that  the  tide     Worship 
flows  up,  and  boats  and  fishing  vessels  built  or  repaired 
there  can  be  launched  into  or  hauled  up  from  the  river. 
Previous  to  and   at  the  time  of   the  conviction  three 
fishing  vessels  were  lying  in  the  yard  on  the  part  im- 
mediately adjoining  the  river  and  within  the  space  of 
ten  feet  from  high  water  mark^  being  the  space  of 
ground  mentioned  in  the  conviction.     It  was  admitted 
that  they  had  been  placed  there  by  the  appellant ;  and 
that  they  obstructed  the  free  and  commodious  passage 
over  the  said  space  of  ground. 

''The  river  forming  the  Haven  is  called  the  Yare, 
flowing  from  the  city  of  Norwich  through  the  town  of 
Yarmouth  to  the  sea.  Part  of  this  river  above  the  town 
is  called  the  Bret/don  Water,  The  Waveney  falls  into 
the  Breydon  Water  about  four  miles  from,  and  the  Bure 
into  the  Yare  close  by,  the  town.  A  bridge  crosses  the 
river  about  the  middle  of  the  town,  connecting  the 
two  counties  of  Norfolk  and  Suffolk.  The  place  in 
question  is  on  the  west  side  of  the  river  to  the  north- 
ward of  the  bridge  and  before  coming  to  Breydon  Water. 
The  town  for  nearly  two  miles  lies  on  the  east  side  of 
the  river,  and  was  formerly  walled  in  next  the  sea, 
and  was  the  old  town.  On  this  side  only  vessels  com- 
ing from  the  sea  were  accustomed  to  moor  and  to  take 
in  and  discharge  their  cargoes,  and  on  that  side  there 
are  warehouses  built  to  the  edge  of  the  quay.  The 
land  on  the  west  side  of  the  river  was  formerly  marsh 
land,  but  warehouses  and  other  buildings  have  been 
built  upon  it  (many  of  them  during  the  last  thirty 
years),  northward  from  the  bridge,  and  some  of  the  land 
is  used  as  docks  to  a  place  caUed  Lady*8  Haven,  and  ves- 
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sel3  deliver  and  take  in  goods  at  such  warehouses ;  and 
vessels  are  hauled  up  and  launched  at  the  docks  passing 
through  the  bridge,  which  is  an  opening  bridge.  There 
are  wharves  or,  as  they  are  called,  quay  heads  in  front  of 
these  warehouses  and  buildings,  leaving  a  space  of  about 
ten  feet  between  them  and  the  edge  of  the  wharves 
next  the  river,  the  ground  in  front  of  the  docks  sloping 
to  the  river  for  the  purpose  of  launching  and  hauling  up 
vessels ;  the  tide  flowing  up  a  greater  space  than  ten  feet 
from  the  front  of  the  docks.  The  river,  after  leaving  the 
town,  flows  for  more  than  a  mile  before  falling  into  the 
sea."  [The  case  then  stated  that,  the  Act  of  Parlia- 
ment not  defining  the  Haven,  the  respondents,  to  prove 
the  place  in  question  to  be  in  the  Haven,  relied  upon  the 
language  of  several  sections  of  the  act,  particularly  sects. 
8,  28,  29,  30,  35,  66,  73,  77,  and  93,  and  gave  certain 
evidence.  The  case  set  out  this  evidence  and  the  evidence 
upon  which  the  appellant  relied,  and  upon  which  the 
Court  was  to  draw  the  inference  whether  the  place  in 
question  was  in  the  Haven,  and  whether  there  was  a 
right  of  passage  over  the  locus  in  quo] . 

It  was  agreed  between  the  parties,  and  directed  by  the 
arbitrator,  who  had  stated  the  case,  (among  other  things) 
that  all  Acts  relating  to  the  said  Haven,  Bridge  and  piers  [a) 
should  form  part  of  the  case.  And  the  Court  was  to  be  at 
libertv  to  draw  such  inferences  from  the  evidence  stated 
as  the  Quarter  Sessions  might  have  drawn. 

(a)  The  first  of  the  above  mentioned  Acts  which  accompanied  the 
case  was  the  20  G.  2.  c.  40.,  *'  An  Act  to  revive,  continue  and  amend  an 
Act  made  in  the  9th  year  of  the  reign  of  his  late  Majesty  King  George  I., 
intituled  '  An  Act  for  clearing,  depthening,  repairing,  extending,  main- 
taining and  improving  the  Haven  and  Piers  of  Crreat  Yarmouth ;  and 
for  depthening  and  making  more  navigable  the  several  rivers  emptpng 
themselves  at  the  said  Town ;' "  &c.  The  next  of  the  above  mentioned 
Acts  was  23  G,  2.c.  6.  The  title  of  it  was  similar  to  that  of  9  G.  1.  c.  10. 
Several  other  Acts  are  referred  to  in  the  argument  and  judgments. 
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The  question  for  the  opinion  of  the  Court  was,  What 
judgment  should  be  given  on  the  said  appeal. 

Upon  the  ease  coming  on  for  argument  in  Michaelmas 
Term  1860,  November  14th,  the  ease  was  referred  back 
to  the  arbitrator  to  find  whether,  at  the  time  of  the  pass- 
ing of  The  Great  Yarmouth  Haven  Bridge  and  Naviga- 
tion Act,  1835,  there  was  a  public  right  of  passage  over 
the  locus  in  quo ;  and,  he  having  found  m  the  negative, 
the  case  was  now  argued  by 


1861. 


Harrod 
▼. 

Wo  BS II  IP. 


Couch y  in  support  of  the  conviction.  Tlie  locus  in  quo 
is  a  space  of  ground  immediately  adjoining  the  Haven  of 
Great  Yarmouth  within  the  meaning  of  sect.  76  (a)  of 

(a)  By  Stat.  5  &  6  W.  ^,  c.  xlix.  "  An  Act  for  improving  the  Haven 
of  Great  Yarmouth  in  the  county  of  Norfolk^  and  the  several  rivers 
connected  therewith,"  &c.  it  is  enacted : 

Sect.  76.  "  That  if  any  person  shall  set,  place  or  lay  on  any  quay, 
wharf  or  landing  place  within  ten  feet  of  the  quay  head,  or  on  any  space 
of  ground  immediately  adjoining  to  the  said  Haven,  and  within  the  space 
of  ten  feet  from  high  water  mark,  any  goods,  materials  or  articles  what- 
soever,  so  as  to  obstruct  the  free  and  commodious  passage  through  or 
over  the  same ;  or  if  any  person  shall  break  down  or  remove  any  quay 
head  or  river  bank  next  adjoining  such  Haven,  for  the  purpose  of  forming 
any  dock  for  the  hauling  up  or  launching  any  vessel,  or  any  timber  or 
material,  without  making  and  maintaining  a  footway,  bridge  or  passage 
over  the  same,  to  consist  of  planks  together  not  less  than  six  feet  in 
width,  and  guarded  by  a  rail  next  the  river,  so  as  to  be  a  safe  and  con- 
venient passage  for  foot  passengers  along  and  by  the  side  of  the  said 
river  banks,  every  person  so  offending  shall  forfeit  and  pay  any  sum  not 
exceeding  bl.  for  every  such  offence." 

Sect.  77.  *'  Provided  always  and  be  it  further  enacted,  that  if  any 
person  shall  empty  or  lay  any  ballast,  stones,  dust,  ashes,  manure, 
filth,  earth,  or  other  rubbish  into  the  said  Haven,  or  on  any  of  the  piers, 
wharfs  or  quays  belonging  to  the  said  Haven  or  borough  (except  in 
places  to  be  appointed  for  that  purpose),  or  shall,  without  the  permission 
or  contrary  to  the  direction  of  the  said  pier  master  or  harbour  master, 
within  their  respective  limits,  place  or  lay  on  any  public  quay,  wharf  or 
landing  place  adjoining  to  the  said  Haven,  any  goods  or  articles  what- 
soever, and  shall  suffer  the  same  to  remain  on  such  quay,  wharf  or 
landing  place  for  a  longer  space  of  time  than  three  days,  or  shall  neglect 
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1861. 


Harbod 

▼. 

Worship. 


The  Great  Yarmouth  Haven,  Bridge,  and  Navigation  Act, 
1835,  5  &  6  fT.  4.  c.  xlix.  It  is  not  contended  that 
sect  76  gives  a  public  right  of  way  or  passage  where  none 
previously  existed ;  but  that  section,  taken  in  connection 
with  the  previous  Act,  39  &  40  G,  3.  c,  iv.,  shews  that  it 
was  intended  to  reserve  a  space  of  ten  feet  by  the  side  of 
the  river  or  Haven  free  from  obstruction  for  the  purposes 
of  the  Haven  and  navigation  as  for  towing  vessels  before 
steam  tugs  were  introduced.  The  word  '*  passage^'  does 
not  necessarily  imply  a  public  right  of  way.  Sect  77  pro- 
vides for  the  removal  of  obstructions  on  public  quays, 
wharfs  and  landing  places,  and  therefore  sect.  76  must 
have  had  a  different  object,  and  is  not  limited  to  spaces  of 
ground  over  which  there  is  a  right  of  way ;  but  is  intended 
to  apply  to  all  the  land  adjoining  the  Haven.  He  also 
referred  to  sect.  13  of  stat.  39  &  40  6r.  3.  c.  iv.  (a). 


or  refuse  after  the  expiration  of  such  three  days,  and  after  notice  given 
by  the  pier  master  or  harbour  master,  or  their  respective  deputies,  to 
remove  any  such  goods  or  articles,  then  and  in  every  such  case'  such 
person  shall  forfeit  and  pay  a  sum  not  exceeding  10^.;  and  the  pier 
master  or  harbour  master,  or  their  respective  deputies,  is  and  are  hereby 
respectively  authorized,  upon  any  neglect  or  refusal  to  remove  any  ob- 
struction as  aforesaid,  to  cause  the  same  to  be  removed ;  and  the  expence 
of  such  removal  shall  be  borne  and  paid  by  the  owners  thereof  in  the 
manner  hereinbefore  directed  in  cases  of  removing  vessels  by  the  harbour 
master  or  pier  master,  or  their  respective  deputies." 

(a)  By  Stat.  39  &  40  6r.  3.  c.  iy^  "  An  Act  for  continuing,  for  a  further 
term  of  twenty-one  years,  and  from  thence  to  the  end  of  the  then  next 
session  of  Parliament,  the  term  of  two  Acts  one  made  in  the  twelfth  and 
the  other  in  the  twenty-fifth  year  of  the  reign  of  his  present  Majesty  for 
clearing,  depthcning,  repairing,  maintaining  and  improving  the  Haven 
and  Piers  of  Great  Yarmouth ;  and  for  depthcning  and  making  more 
navigable  the  several  rivers  emptying  themselves  into  the  said  Haven  ;'* 
&c.,  it  is  enacted : 

Sect  13.  "  That  if  any  person  or  persons  shall  throw  or  empty  any  bal- 
last, earth,  sand,  rubbish  or  stones  into  the  said  Haven,  or  shall  lay  any  bal- 
last, earth,  sand,  rubbish  or  stones  on  the  west  side  of  the  said  Haven,  within 
ten  feet  of  the  quay  head  or  river  bank,  for  any  purpose  whatsoever  (save 
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Buhoer,  for  the  appellant.  The  locus  in  quo  is  private 
property,  and  not  subject  to  the  operation  of  sect.  76 
of  Stat.  5  &  6  fT.  4.  c.  xlix.  He  cited  Stracey  v.  NeU 
son  (a).  [fViffhtman  J.  referred  to  sect.  18  of  stat. 
12  &  13  Vict.  c.  xlviii.  (&).] 


1861. 


Harrod 

▼. 
Worship. 


CocKBURN  C.  J.  I  am  of  opinion  that  the  conviction 
cannot  be  sustained.  I  adhere  to  the  opinion  which  we  in- 
timated when  the  case  was  before  us  in  last  Michaelmas 
Term,  namely,  that  sect  76  of  stat  5Sc6fVA,c.  xlix.  does 
not  create  any  right  of  passage  where  none  existed  at  the 
time  of  the  passing  of  the  Act.  The  oflFence  of  which  the 
appellant  has  been  convicted  is  that  of  placing  materials 
within  ten  feet  of  the  Haven  of  Great  Yarmouth,  so  as  to 
obstruct  the  free  and  commodious  passage  through  and 
over  the  same.  In  fact  there  was  not,  at  the  time  of  the 
passing  of  the  Act,  any  right  of  passage  for  the  public 
over  it :  therefore,  unless  the  Act  created  the  right, 
the  appellant  could  not  be  convicted  of  an  obstruction 
of  it  within  sect.  76. 


ftnd  except  for  the  purpose  of  making  or  repairing  any  quays  or  banks, 
and  during  such  time  only  as  such  quays  or  banks  shall  be  making  or 
repairing),  and  shall  suffer  the  same  to  lie  there  for  the  space  of  twenty- 
four  hours,  every  such  person  and  persons  shall,  for  every  such  o£fence, 
forfeit  and  pay  any  sum  not  exceeding  5^.,  nor  less  than  40s." 

(a)  12  M.  #  W,  535. 

(6)  By  stat.  12  &  13  Vict,  c.  xlviii,  "  An  Act  for  the  improvement  of 
the  Haven,  Bridge,  and  navigation  of  Great  Yamwuthy  in  the  county  of 
Norfolk"  it  is  enacted : 

Sect.  18.  "  That  the  said  Commissioners  of  this  Act  are  hereby  autho- 
rized and  required,  twice  at  least  in  every  year,  to  inspect  or  cause  to 
be  inspected,  the  public  right  or  rights  of  way  in  and  along  both  shores 
of  the  Haven,  and  report  to  the  said  Lord  High  Admiral,  or  the  said  Com- 
missioners for  executing  the  office  of  Lord  High  Admiral,  every  encroach- 
ment made  on  such  right  or  rights  of  way ;  and  the  Commissioners  of 
this  Act  shall  and  they  are  hereby  required  to  take  all  necessaiy  proceed- 
ings to  abate  or  remove  every  such  encroachment." 
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1861.  It  18  argued  that  the  efiect  of  sect.  76  is  to  give  a  right 

Harroo  of  passage  over  the  space  in  question  for  using  the  Haven ; 
Worship.  and  that  sect  18  of  stat.  12  &  18  Vict  c,  xlviii.,  by  which 
the  Commissioners  of  the  Act  are  authorized  and  required 
to  inspect  the  public  rights  of  way  in  and  along  the  shores 
of  the  Haven,  and  are  required  to  take  proceedings  to 
abate  or  remove  encroachments  on  such  rights,  confirms 
that  construction.  But  it  is  a  canon  of  construction  of 
Acts  of  Parliament  that  the  rights  of  individuals  are  not 
interfered  with  unless  there  is  an  express  enactment 
to  that  efifect,  and  compensation  is  given  to  them.  And 
it  would  militate  against  that  canon,  and  seriously 
interfere  with  private  rights,  if  we  held  that  the  en- 
actment in  sect.  76  carried  into  it,  by  implication,  a 
right  by  the  public  to  pass  over  the  space  in  question.  I 
think  the  legislature  meant  that  both  sect.  7^  of  stat. 
5  &  6  fT.  4.  c.  xlix.  and  sect.  18  of  stat.  12  &  13  Vict, 
c.  xlviii.  should  be  applied  to  those  places  where  a  pub- 
lic right  of  way  already  existed,  and  not  where,  pre- 
viously, there  was  no  right  of  way.  The  effect  of  not 
so  limiting  the  application  of  those  enactments  would  be 
that,  whereas  there  are  many  private  grounds  along  the 
shore  of  the  Haven,  a  right  would  be  given  by  implication 
to  the  public  to  interfere  with  and  remove  private  walls 
and  paas  over  private  property ;  which  could  not  be  in- 
tended without  compensation.  Therefore,  I  am  of  opinion 
that  sect  76  of  stat.  5  &  6  ^.  4.  c.  xlix.  must  be  limited 
to  the  cases  in  which  a  right  of  passage  has  been  enjoyed 
by  the  public. 

WiOHTMAN  J.     I  regret  that  I  cannot  come  to  the 

same  conclusion.     It  seems  to  me  that  the  words  of  the 
76th  section  of  stat.  5  &  6  ^.  4.  c.  xlix.  are  too  strong 
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to  admit  of  the  oonstmctioii  which  my  Lord  has  put        1861. 
upon  them^  in  which  I  believe  he  will  be  followed  —— 

Harrod 

by  the  rest  of  the  Court.      [His  Lordship  read   the  ▼. 

section.]  The  section  says  nothing  about  obstructing 
a  right  of  way;  but  it  prohibits,  under  the  penalty 
of  5L,  any  person  placing  any  goods,  materials  or 
artides  whatsoever  upon  the  ground  immediately  ad- 
joining the  Haven  ^^  so  as  to  obstruct  the  free  and  com- 
modious passage  through  or  over  the  same.''  Whoever 
may  have  a  right  to  go  over  the  adjoining  land,  and  for 
whatever  purpose,  and  however  that  right  may  arise, 
is  to  have  a  free  passage  by  the  terms  of  the  section, 
which  provides  that  a  clear  space  of  ten  feet  is  to  be 
left.  The  words  are  very  strong,  and  it  is,  I  think, 
very  dijficult  to  get  over  them.  I  admit  that  there 
may  be  a  dijficulty  as  to  their  conferring  upon  the 
public  a  right  of  way  over  the  land,  and  I  do  not 
know  to  what  extent  such  a  right  may  be  given,  or 
whether  it  is  given  at  all ;  nor  do  I  know  that  these  was 
any  reason  for  the  enactment,  except  that,  for  the  general 
purposes  of  the  Haven,  it  was  considered  expedient  to 
keep  a  space  clear  at  the  side  of  it ;  but  the  obstruction 
is  prohibited  in  express  terms.  The  latter  part  of  the 
section  seems  not  to  be  unimportant;  it  imposes  an 
equal  penalty  on  any  person  who  shall  make  a  cut  in 
his  land  adjoining  the  Haven,  without  leaving  a  bridge 
of  the  width  expressed  "  so  as  to  be  a  safe  and  convenient 
passage  for  foot  passengers.''  It  may  be  that  the  Legis- 
lature considered  that  it  was  important  that  a  free  pas- 
sage should  be  maintained  all  round  the  Haven,  and  that 
any  infringement  of  private  rights  in  lands  kc  adjoining 
the  Haven  would  be  compensated  to  them  by  the  benefits 
they,  as  well  as  the  public,  would  derive  from  the  im- 
provement of  the  Haven.    Former  Acts  for  repairing,  im- 
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Worship. 
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1861.  proving  and  maintaining  the  Haven,  the  20  G,  2.  c.  40.  and 
hIrrod  ^^  ^'  ^"  ^-  ^-^  contain  a  recital  of  the  importance  of  the 
borough  of  Great  Yarmouth  and  its  Haven  :  the  preamble 
of  the  latter  states  its  object  to  be  "  for  preserving  to  the 
inhabitants  of  the  said  borough,  and  of  the  adjacent 
counties,  the  benefit  of  the  said  Haven  and  piers ;  and  to 
the  end  that  the  said  Haven,  which  is  of  so  great  im- 
portance to  the  trade  of  these  kingdoms  in  general,  may 
be  cleared  and  depthened,  and  the  said  piers  repaired,  ex- 
tended, altered,  improved  and  maintained  ;*'  Sec.  Several 
Acts,  in  furtherance  of  this  object,  follow ;  and  then, 
by  the  18th  section  of  stat.  12  &  13  Vict.  c.  xlviii.,  the 
Commissioners  of  the  Act  are  authorized  and  required 
to  inspect  ''the  public  right  or  rights  of  way  in  and 
along  both  shores  of  the  Haven,  and  report  to  the  Lord 
High  Admiral  *  *  *  every  encroachment  made  on  such 
right  or  rights  of  way/'  And  they  are  required  "  to  take 
all  necessary  proceedings  to  abate  or  remove  every  such 
encroachment/^  This  seems  to  suppose  that  there  are 
rights  of  way  along  both  sides  of  the  Haven.  Looking 
at  the  express  terms  and  apparent  intention  of  the  Acts, 
I  find  it  difficult  to  come  to  any  other  conclusion  than 
that  a  person  who  places  materials  within  the  prohibited 
space  forfeits  the  penalty  in  section  18  j  and  therefore 
that  the  appellant  was  properly  convicted. 

Crompton  J.  My  mind  has  fluctuated  during  the 
argument.  At  one  time  I  thought  that  the  prohibition 
in  sect.  76  of  stat.  5  &  6  ^.  4.  c.  xlix.  extended  to  the 
case  of  an  owner  of  property  adjoining  the  Haven ;  but, 
on  full  consideration,  I  think  that  the  better  construc- 
tion is  that  contended  for  by  Mr.  Bulwer.  The  other 
construction  is  an  interference  with  private  rights 
without  any  compensation  to  individual  owners  ;  and 
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we  ought  to  see  clearly  that  such  was  the  intention  1861. 
of  the  Legislature  before  we  adopt  that  construction.  harrod 
I  cannot  see  that  the  statute  gives  a  public  right  of  Yfolsmy 
passage  of  ten  feet  width  all  round  the  Haven.  The 
nature  of  the  property  on  the  side  of  the  Haven  is 
such  that^  in  some  parts^  yards  and  buildings  come  down 
to  the  water  ;  and  it  would  be  a  harsh  construction  of 
the  enactment  to  say  that  ten  feet  adjoining  the  Haven 
are  taken  from  the  owners  and  given  to  the  public  with- 
out compensation  to  the  owners.  The  construction  con- 
tended for  by  Mr.  Bulwer  makes  the  Legislature  say : 
'^  Whereas  there  are  existing  rights  of  way  on  the  side  of 
the  Haven,  we  will  take  care  that  they  are  protected,  and 
that' an  obstruction  of  them  shall  be  removed.^'  The  words 
are,  if  any  person  shall  place  any  articles  '^  so  as  to  obstruct 
the  free  and  commodious  passage  through  or  over  the 
same,''  which  must  be  construed  "  lawful  passage,''  that  is, 
a  passage  which  exists  over  the  same.  In  this  particular 
spot  there  would  be  no  obstruction  of  such  a  passage,  be- 
cause it  is  hardly  contended  that  a  right  of  way  is  given 
by  sect.  76.  So,  also,  as  to  footways  in  the  latter  part 
of  the  section.  I  think  the  owner  is  to  make  and  main- 
tain a  bridge  over  the  cut  which  he  has  made  into  the 
Haven  only  where  there  is  a  right  of  way.  The  same 
observation  applies  to  sect.  18  of  stat.  12  &  13  Vict, 
c,  xlviii.  It  is  not  said  that  there  is  one  line  of  way  all 
round  the  harbour ;  but  the  section  takes  for  granted  that 
there  are  rights  of  way  along  both  shores  of  the  Haven, 
though  perhaps  not  continuous,  and  enacts  that  those 
rights  are  not  to  be  interfered  with.  I  am  of  opinion  that 
this  conviction  ought  to  be  quashed ;  but  of  course  our 
judgment  will  not  affect  other  parts  of  the  harbour 
where  a  public  right  of  passage  exists. 
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1861.  Blackburn  J.     I  am  of  opinion  that,  on  the  true 

Harrod  construction  of  sect.  7Q  of  stat.  5  &  6  W.  4,  c,  xlix,, 
WoRsuip  *^®  appellant  ought  not  to  have  been  convicted.  It  is 
important  that  there  should  be  rights  of  passage  along 
the  sides  of  this  ancient  Haven,  and  it  is  very  likely 
that  there  should  be,  though  not  on  every  part.  Taking 
sect.  76  by  itself,  the  first  part  of  it  must  be  construed 
by  the  respondents  either  as  declaring  that  there  is  and 
shall  be  a  free  and  commodious  passage  all  round  the 
Haven,  that  is,  giving  the  right  and  imposing  a  penalty 
for  obstructing  it,  according  to  which  construction  the 
section  takes  away  a  private  right  without  giving  com- 
pensation ;  or,  if  it  does  not  give  a  free  and  commo- 
dious passage,  it  must  be  construed  as  enacting  that 
the  space  is  to  be  kept  open  though  no  person  could  use 
it,  and  though  there  was  no  right  of  way  at  the  time  of 
the  passing  of  the  Act.  So,  also,  as  to  the  second  part  of 
the  section,  which  subjects  to  a  penalty  any  person  who 
forms  a  dock  on  the  side  of  the  Haven  without  making 
and  maintaining  a  footway  bridge  over  it,  we  cannot 
suppose  that  the  Legislature  would  order  a  safe  foot 
bridge  to  be  made  and  maintained  unless  foot  passengers 
had  a  right  to  go  there ;  and,  if  they  had  it  not,  the 
respondents  must  contend  that  the  Legislature  gave  it. 
But  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Crompton  that  we  should  not  construe  that  section  so  as 
to  interfere  with  private  rights.  The  words  of  that  sec- 
tion, if  literally  read,  bear  the  construction  put  upon 
them  by  my  brother  Wightman,  but  that  would  subject 
a  person  to  a  penalty  for  doing  an  act  upon  his 
own  land.  I  think  we  must  construe  the  section  as 
imposing  a  penalty  for  doing  an  act  of  obstruction  at 
those  places  where  a  public  right  exists.     Sect.  18  of 
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stat.  12  &  13  Vict  c.  xlviii.  only  supposes  that  there  18G1. 

arc  public  rights  of  way  along  parts  of  both  sides  of  the  harbod 

Haven,  and  directs  the  Commissioners  to  look  after  them  womhip 
and  enforce  them. 

Conviction  quashed. 


TwEDDLE  against  Atkinson,  Executor  of       Friday, 

neli 


Guy,  deceased. 


June  lihs 


Agreement. 
■  Declaration  stated  that,  in  consideration  of  an  intended  marriage    Consideration, 
between  the  plaintiff  and  the  daughter  of  W.  G.,  W.  T.,  the  father  of  the    Kear  relation- 
plaintiff,  ana  JV.  G.  verbally  promised  to  give  their  children  marriage    ship. 
portions ;  and  that  after  the  marriage  W.  G.  and  W.  7!,  as  a  mode  of  Action. 
giving  effect  to  their  said  verbal  promises,  entere<l  into  a  written  agree- 
ment, by  which  it  was  mutually  agreed  that  they  should  pay  the  sums  of 
2<)0/.  and  ICKV.  respectively  to  the  plaintiff,  and  that  the  plaintiff  should 
have  full  power  to  sue  for  the  same  in  any  Court  of  law  or  equity. 
Breach :  non-payment  of  the  200/.  by  W.  G.I  or  by  the  defendant,  lu« 
executor:  Held,  on  demurrer,  that  the  action  was  not  maintainable, 
notwithstanding  the  near  relationship  of  the  plaintiff  to  the  party  from 
whom  the  consideration  moved. 

T^HE  declaration  stated  that  the  plaintiff  was  the 
•  son  of  John  Tweddle,  deceased^  and  before  the 
making  of  the  agreement  hereafter  mentioned,  married 
tlie  daughter  of  William  Guy^  deceased;  and  before 
the  said  marriage  of  the  plaintiff  the  said  William 
Gu]/y  in  consideration  of  the  then  intended  marriage, 
promised  the  plaintiff  to  give  to  his  said  daughter  a 
marriage  portion,  but  the  said  promise  was  verbal,  and 
at  the  time  of  the  making  of  the  said  agreement  had 
not  been  performed ;  and  before  the  said  marriage  the 
said  John  Ttoeddle,  in  consideration  of  the  said  intended 
marriage,  also  verbally  promised  to  give  the  plaintiff  a 
marriage  portion,  which  promise  at  the  time'  of  the 
making  of  the  said  agreement  had  not  been  per- 
formed.    It  then  alleged  that  after  the  marriage  and 
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1861.  in  the  lifetime  of  the  said  William  Guy,  and  of  the 
TwEDDLB  s^i^  ^^^^  Tweddle,  they,  the  said  William  Guy  and 
Atkiksox.  "^^^^  Tweddle,  entering  into  the  agreement  hereafter 
mentioned  as  a  mode  of  giving  effect  to  their  said  verbal 
promises ;  and  the  said  JFilliam  Guy  also  entering  into 
the  said  agreement  in  order  to  pronde  for  his  said 
daughter  a  marriage  portion,  and  to  procure  a  further 
provision  to  be  made  by  the  said  John  Tweddle,  by  means 
of  the  said  agreement,  for  his  said  daughter,  and  acting 
for  the  benefit  of  his  said  daughter ;  and  the  said  John 
Tweddle  also  entering  into  the  said  agreement  in  order 
to  provide  for  the  plaintiff  a  marriage  portion,  and  to 
procure  a  further  provision  to  be  made  by  the  said 
William  Guy,  by  means  of  the  said  agreement,  for  the 
plaintiff,  and  acting  for  the  benefit  of  the  plaintiff;  they 
the  said  William  Guy  and  John  Tweddle  made  and 
entered  into  an  agreement  in  writing  in  the  vrords  fol- 
lowing, that  is  to  say  : 

"Hiyh  Coniscliffe,  July  11th,  1855. 
'^  Memorandum  of  an  agreement  made  this  day  between 
William  Guy,  of  &c.,  of  the  one  part,  and  John  Tweddle, 
of  &c.,  of  the  other  part.  Whereas  it  is  mutually 
agreed  that  the  said  William  Guy  shall  and  will  pay  the 
sum  of  200/.  to  William  Tweddle,  his  son-in-law ;  and 
the  said  John  Tweddle,  father  to  the  aforesaid  William 
Tweddle,  shall  and  will  pay  the  sum  of  100/.  to  the  said 
William  Tweddle,  each  and  severally  the  said  sums  on 
or  before  the  21st  day  of  August,  1855.  And  it  is 
hereby  further  agreed  by  the  aforesaid  William  Guy  and 
the  said  John  Tweddle  that  the  said  William  Tweddle 
has  full  power  to  sue  the  said  parties  in  any  Court  of 
law  or  equity  for  the  aforesaid  sums  hereby  promised 
and  specified/* 
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"And  the  plaintiff  says  that  afterwards  and  before        1861. 
this   suit,  he   and  his   said  wife,   who  is   still   living,     Tweddls 
ratified  and  assented  to  the  said  agreement,  and  that    Atkinson. 
he  is  the    JVilliam   Tweddle  therein  mentioned.     And 
the  plaintiff  says  that  the  said  2l8t  day  of  Augtist, 
A.D.  1855,  elapsed,  and  all  things  have  been  done  and 
happened  necessary  to  entitle  the  plaintiff  to  have  the 
said  sum  of  200/.  paid  by  the  said   JVilliam  Guy  or  his 
executor:   yet  neither  the  said   ffVliam  Gw/  nor  his 
executor  has  paid  the  same,  and  the  same  is  in  arrear 
and  unpaid,  contrary  to  the  said  agreement.^' 

Demurrer  and  joinder  therein. 

Edward  James,  for  the  defendant. — ^The  plaintiff  is  a 
stranger  to  the  agreement  and  to  the  consideration  as 
stated  in  the  declaration,  and  therefore  cannot  sue  upon 
the  contract.  It  is  now  settled  that  an  action  for  breach 
of  contract  must  be  brought  by  the  person  from  whom 
the  consideration  moved ;  IVice  v.  Easton  (a).  (He  was 
then  stopped.) 

Mellish,  for  the  plaintiff. —  Admitting  the  general 
rule  as  stated  by  the  other  side,  there  is  an  exception 
in  the  case  of  contracts  made  by  parents  for  the  pur- 
pose of  providing  for  their  children.  In  Dutton  and 
Wife  V.  Poole  (6),  affirmed  in  the  Exchequer  Chamber, 
a  tenant  in  fee  simple  being  about  to  cut  down  timber 
to  raise  a  portion  for  his  daughter,  the  defendant  his 
heir-at-law,  in  consideration  of  his  forbearing  to  fell 
it,  promised  the  father  to  pay  a  sum  of  money  to  the 

{a)  4  5.  #  Ad.  433. 

(6)  2  Lev,  210;  1  Vtntr,  318.    Affirmed  on  error  in  the  Exch.  CIl, 
T.  Baym,  302. 

VOL.    I.  2   £  B.   &  8. 
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1861.  daughter,  and  an  action  of  assumpsit  by  the  daughter 
TwBDDLK  ^^^  ^^^  husband  was  held  to  be  well  brought.  [  WighU 
Atkinson  ^^^  ^'  ^^  ^^^^  ^^^  *^®  promise  was  made  before  mar- 
riage. In  this  case  the  promise  is  post  nuptial,  and  the 
whole  consideration  on  both  sides  is  between  the  two 
fathers.]  The  natural  relationship  between  the  father 
and  the  son  constituted  the  father  an  agent  for  the  son, 
in  whose  behalf  and  for  whose  benefit  the  contract  was 
made,  and  therefore  the  latter  may  maintain  an  action 
upon  it.  [Crompton  J.  Is  the  son  so  far  a  party  to  the 
contract  that  he  may  be  sued  as  well  as  sue  upon  it  ? 
Where  a  consideration  is  required  there  must  be  mutu- 
ality. Wightman  J.  This  contract,  so  far  as  the  son 
is  concerned,  is  one  sided.]  The  object  of  the  contract, 
which  was  that  the  children  should  be  provided  for,  will 
be  accomplished  if  this  action  is  maintainable :  whereas 
if  the  right  of  action  remains  in  the  father  it  will  be  de- 
feated, because  the  damages  recovered  in  that  action  will 
be  his  assets.  [^Crompton  J.  Your  argument  will  lead  to 
this,  that  the  son  might  bring  an  action  against  the  father 
on  the  ground  of  natural  love  and  affection.]  In  Bourne 
V.  Mason  (a)  two  cases  are  cited  which  support  this  ac- 
tion. In  Sprat  v.  Agar^  in  the  King's  Bench  in  1658, 
one  promised  the  father  that,  in  consideration  that  he 
would  give  his  daughter  in  marriage  with  his  son,  he 
would  settle  so  much  land ;  after  the  marriage  the  son 
brought  an  action,  and  it  was  held  maintainable.  The 
other  was  the  case  of  a  promise  to  a  physician  that 
if  he  did  such  a  cure  he  would  give  such  a  sum  of 
money  to  himself  and  another  to  his  daughter,  and 
it  was  resolved  the  daughter  might  bring  assumpsit, 
''  Which  cases,''  says  the  report,  "  the  Court  agreed  /' 

{a)  1  Ventr,  6. 
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and  the  reason  assigned  as  to  the  latter  is^  ''the  nearness        1861. 
of  the  relation  gives  the  daughter  the  benefit  of  the  con-      Twepdlb 
sideration  performed  by  her  father.^'  There  is  no  modem     atkimbon. 
case  in  which  this  question  has  been  raised  upon  a  con- 
tract between  two  fathers  for  the  benefit  of  their  children. 
[  Wightman  J.    If  the  father  of  the  plaintiff  had  paid  the 
100/.  which  he  promised^  might  not  he  have  sued  the  father 
of  the  plaintiff  ^8  wife  on  his  express  promise  ?]  According 
to  the  old  cases  he  could  not.     When  a  fisither  niakes  a 
contract  for  the  benefit  of  his  child,  the  law  vests  the 

contract  in  the  child.     In  Thomas  v.  (a)  the 

defendant  promised  to  a  father  that  in  consideration 
that  he  woiild  surrender  a  copyhold  to  the  defendant, 
the  defendant  would  give  unto  his  two  daughters  20/. 
a-piece;  and  after  verdict  in  an  action  upon  the  case 
brought  by  one  of  the  daughters  for  breach  of  that 
promise,  on  motion  for  arresting  the  judgment  on  the 
ground  that  the  two  ought  to  have  joined,  it  was  held 
that  the  parties  had  distinct  interests,  and  so  each  might 
bring  an  action. 

Edward  James  was  not  called  upon  to  reply. 

"Wightman  J.  Some  of  the  old  decisions  appear  to  - 
support  the  proposition  that  a  stranger  to  the  considera- 
tion of  a  contract  may  maintain  an  action  upon  it,  if 
he  stands  in  such  a  near  relationship  to  the  party  from 
whom  the  consideration  proceeds,  that  he  may  be  con- 
sidered a  party  to  the  consideration.  The  strongest  of 
those  cases  is  that  cited  in  Bourne  v.  Mason  (&),  in  which 
it  was  held  that  the  daughter  of  a  physician  might  main- 
tain assumpsit  upon  a  promise  to  her  father  to  give  her 

(a)  Sty,  461.  (A)  1  Fentr.  6. 

2  E  2 


398 


TRINITY  TERM. 


18G1. 


TWEDDLE 
V. 

Atkinson. 


a  sum  of  money  if  he  performed  a  certain  cure.     But 
there  is  no  modern  case  in  which  the  proposition  has  * 
been  supported.     On  the  c6ntrary,  it  is  now  established 
that  no  stranger  to  the  consideration  can  take  advantage 
of  a  contract^  although  made  for  his  benefit. 


Crompton  J.  It  is  admitted  that  the  plaintiff  cannot 
succeed  unless  this  case  is  an  exception  to  the  modem  and 
well  established  doctrine  of  the  action  of  assumpsit.  At 
the  time  when  the  cases  which  have  been  cited  were 
decided  the  action  of  assumpsit  was  treated  as  an  action 
of  trespass  upon  the  case,  and  therefore  in  the  nature 
of  a  tort  j  and  the  law  was  not  settled,  as  it 'now  is,  that  ^ 
natural  love  and  affection  is  not  a  sufficient  consideration  ' 
for  a  promise  upon  which  an  action  may  be  maintained  ; 
nor  was  it  settled  that  the  promisee  cannot  bring  an 
action  unless  the  consideration  for  the  promise  moved* 
firom  him.  The  modem  cases  have,  in  effect,  overruled 
the  old  decisions ;  they  shew  that  the  consideration  must 
move  from  the  party  entitled  to  sue  upon  the  contract. 
It  would  be  a  monstrous  proposition  to  say  that  a  person 
was  a  party  to  the  contract  for  the  purpose  of  suing 
upon  it  for  his  own  advantage,  and  not  a  party  to  it  for 
the  purpose  of  being  sued.  It  is  said  that  the  father 
in  the  present  case  was  agent  for  the  son  in  making  the 
contract,  but  that  argument  ought  also  to  make  the 
son  liable  upon  it.  I  am  prepared  to  overrule  the  old 
decisions,  and  to  hold  that,  by  reason  of  the  principles 
which  now  govern  the  action  of  assumpsit,  the  present 
action  is  not  maintainable. 


Blackburn  J.   The  earlier  part  of  the  declaration  shews 
a  contract  which  might  be  sued  on,  except  for  the  enact- 
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ment  in  sect.  4  of  the.  Statute  of  Frauds,  29  Car,  2.  c.  3.         1861. 
The  declaration  then  sets  out  a  new  contract,  and  the   ""xwepdle  "^ 
only  point  is  whether,  that  contract  being  for  the  benefit      .     ^- 

.  JELltiX  K80N. 

of  the  children,  they  can  sue  upon  it.!  Mr.  Mellish 
admits  that  in  general  no  action  can  be  maintained  upon  * 
a  promise,  unless  the  consideration  moves  from  the 
party  to  whom  it  is  made.  But  he  says  that  there  is 
an  exception;  namely,  that  when  the  consideration  moves 
from  a  father,  and  the  contract  is  for  the  benefit  of  his 
son,  the  natural  love  and  affection  between  the  father 
and  son  gives  the  son  the  right  to  sue  as  if  the  con- 
sideration had  proceeded  from  himself.  And  Button  ^ 
and  Wife  v.  Poole  (a)  was  cited  for  this.  We  cannot 
overrule  a  decision  of  the  Exchequer  Chamber;  but 
there  is  a  distinct  ground  on  which  that  case  cannot  be 
supported.  The  cases  upon  stat.  27  EL  c.  4i,,  which 
have  decided  that,  by  sect.  2,  voluntary  gifts  by  settle- 
ment after  marriage  are  void  against  subsequent  pur-  . 
chasers  for  value,  and  are  not  saved  by  sect.  4,  shew 
that  natural  love  and  affection  are  not  a  sufficient 
consideration  whereon  an  action  of  assumpsit  may  be 

founded. 

Judgment  for  the  defendant. 

(a)  2  Lev.  210;  1  Ventr.  318.    Afltened  on  error  in  the  Exch.  Ch,, 
T.  Itaym.  302. 


400  TRDJITY  TERM. 

1861. 


^^iTfth.  ^°  ^^  Maksergh. 


of  OtteerCs  ^*  '^^^  Court  has  no  jurisdiction  otct  tribunals  out  of  the  realiii 

Bmch  over         ^^  Enalandt  although  in  countries  subject  to  the  British  Crown. 
tribunals  ^*  ^^®^  ^^®  ^'^'^  rights  of  a  person  in  military  service  are  aflTected  by 

abroad  *^®  judgment  of  a  muitary  tribunal,  in  which  that  tribunal  has  acted 

Court  'martial  '^^^^^  jurisdiction,  or  has  exceeded  its  jurisdiction,  this  Court  will 
Militarv  '  '^*^^"^^J  aliter  where  nothing  but  the  military  status  of  the  party  is 
status  affected  by  the  judgment 

3.  A  Captain  in  the  Queen's  service,  when  stationed  with  his  regiment 
in  India,  was  gazetted  to  a  majority ;  and  the  appointment  wap  notified 
in  the  general  orders  of  the  Commander-in-chief  in  India  at  head  quar- 
ters, and  in  the  regimental  orders.  Subsequently,  the  Captain  hayins 
written  to  the  Colonel  of  that  regiment  an  insuboiidinate  letter,  was  tried 
by  court  martial  in  India^  was  dismissed  the  service,  and  the  proceeding 
of  the  court  martial  transmitted  to  the  Judge  Advocate  General  in 
London :  three  years  afterwards,  apphcation  being  made  to  this  Court 
for  a  certiorari  to  bring  up  the  judgment  of  the  court  martial,  in  order 
that  it  might  be  quashed,  the  Court  refused  to  interfere. 

.  ^HIS  was  an  application  for  a  rule  calling  on  the 
Judge  Advocate  Oeneral  to  shew  cause  why  a  cer- 
tiorari should  not  issue  to  bring  up^  in  order  that  it 
might  be  quashed^  the  record  of  the  conviction  of  J.  C, 
Manserghy  formerly  a  Captain  and  Brevet  Major  in  Her 
Majesty's  6th  B/egiment  of  Infantry^  and  late  a  Major 
in  Her  Majesty's  15th  Regiment. 

It  appeared  from  the  affidavits  that^  in  January,  1858^ 
the  appUcant  was  on  duty  with  his  regiment,  Her 
Majesty's  6th  Foot,  then  stationed  at  Calcutta,  the 
regiment  being  under  the  command  of  Colonel  Barnes, 
and  Lord  Clyde  (then  Sir  Colin  Campbell)  being  com- 
mander-in-chief in  India,  On  the  19th  February,  1858, 
Captain  Mansergh  was  gazetted  to  a  majority  in  the 
16th  Foot,  at  that  time  stationed  in  England.  Notice 
of  this  appointment  was  transmitted  to  India,  and  noti- 
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fied  by  the  Commander-in-chief  in  the  general  orders  1861. 
at  head  quarters,  and  also  in  the  regimental  orders  of  j^  re 
the  6th  Foot ;  after  which  notification,  according  to  the 
customs  and  regulations  of  the  army,  the  applicant 
ceased  to  belong  to  that  regiment  The  regiment  was 
about  to  start  on  active  service,  when  Colonel  Barnes 
informed  Captain  Mansergh  of  his  promotion,  and 
desired  him  to  give  up  his  company  to  another  officer, 
which  he  did  accordingly.  Subsequently,  Major  Jfan- 
serghy  conceiving  that  the  notification  of  his  appoint- 
ment to  the  15th  Foot  had  been  obtained  by  Colonel 
Barnes  for  the  purpose  of  excluding  him  firom  the  service 
on  which  the  regiment  was  ordered,  wrote,  on  the  27th 
April,  a  letter  to  the  Colonel  expressing  that  view  in 
strong  language.  For  this  he  was  arrested  upon  a 
charge  preferred  against  him  by  Colonel  Barnes;  and, 
in  August,  was  tried  by  court  martial  at  Calcutta,  on  that 
charge :  namely  of  having  addressed  the  above  letter  to 
Colonel  Barnes,  which  was  described  as  containing 
highly  offensive  and  insulting  language  to  him,  his 
superior  officer ;  such  conduct  being  grossly  insubordi- 
nate, highly  unbecoming  a  commissioned  officer,  and 
subversive  of  military  discipline.  Major  Mansergh  was 
found  guilty,  and  sentenced  to  be  dismissed  the  army, 
which  sentence  was  confirmed  by  Lord  Clyde:  and  the 
proceedings  of  the  court  martial  were  sent  to  England 
and  deposited  with  the  Judge  Advocate  General. 

Lush,  in  support  of  the  application. — The  court 
martial  had  no  jurisdiction  to  try  Major  Mansergh  on 
the  charges  brought  against  him.  This  question  de- 
pends on  the  Mutiny  Act  in  force  at  the  time,  i.  e. 
20  Vict.  c.  13.     Sect.  6  enacts,  ''  Yot  the  purpose  of 
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1861.  bringing  offenders  against  this  Act  and  against  the 
In  re  articles  of  war  to  justice,  Her  Majesty  may  from  time 
to  time,  in  like  manner  as  has  been  heretofore  used, 
grant  commissions  under  the  Royal  Sign  Manual  for  the 
holding  of  courts  martial  within  the  United  Kingdom 
of  Great  Britain  and  Ireland^  and  may  grant  commis- 
sions or  warrants  under  the  said  Royal  Sign  Manual 
to  the  chief  governor  or  governors  of  Ireland^  the  com- 
mander of  the  forces,  or  the  person  or  persons  com- 
manding in  chief,  or  commanding  for  the  time  being, 
any  body  of  Her  Majesty^s  forces,  as  well  within  the 
United  Kingdom  of  Great  Britain  and  Ireland  and  the 
British  isles,  as  in  any  of  Her  Majesty^s  garrisons  and 
dominions  or  elsewhere  beyond  seas,  for  convening 
courts  martial,  and  for  authorizing  any  officer  imder 
their  respective  commands  to  convene  courts  martial,  as 
occasion  may  require,  for  the  trial  of  offences  committed 
by  any  of  the  forces  under  the  command  of  any  such 
last  mentioned  officer,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have  taken 
upon  him  such  command  *  *  *  * .  and  any  person  sub- 
ject to  this  Act,  who  shall,  in  any  part  of  Her  Majesty^s 
dominions  or  elsewhere,  commit  any  of  the  offences  for 
which  he  may  be  liable  to  be  tried  by  court  martial  by 
virtue  of  this  Act  or  of  the  articles  of  war,  may  be  tried 
and  punished  for  the  same  in  any  part  of  Her  Majesty's 
dominions  or  any  other  place  whereto  he  may  have 
come  or  where  he  may  be  after  the  commission  of  the 
offence,  as  if  the  offence  had  been  committed  where 
such  trial  shall  take  place.'' 

Sect.  7.  "A  general  court  martial  convened  in  St. 
Helena  &c.,  shall  consist  of  not  less  than  five  commis- 
sioned officers ;  if  convened  in  Jamaica  &c.,  or  in  any 
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place  out  of  the  Queen^s   dominions^  excepting  the       1861. 
Ionian  Islands  and  the  places  hereinbefore  mentioned^  it        i^^ 
shall  consist  of  not  less  than  seven,  and  if  convened  in    Mahskroh. 
any  other  part  of  the  Queen's  dominions,  or  in  the 
Ionian  Islands  or  in  the  settlements  of  the  East  India 
Company,  it  shall  consist  of  not  less  than  thirteen  com- 
missioned officers '"  &c. 

Sect  17.  "  Every  Judge  Advocate  or  person  officiating 
as  such  at  a  general  court  martial,  and  the  president  of 
every  district  or  garrison  court  martial,  where  the 
offender  shall  be  a  non-commissioned  officer  or  soldier 
belonging  to  Her  Majesty's  land  forces,  are  required  to 
transmit,  with  as  much  expedition  as  may  be,  the  ori- 
ginal proceedings  and  sentence  thereof  to  the  Judge 
Advocate  General  in  London,  in  whose  office  they  shall 
be  carefully  preserved ;  and  any  person  tried  by  a  general 
court  martial,  or  any  person  on  his  behalf,  shall  be 
entitled,  on  demand,  to  a  copy  of  such  proceedings  and 
sentence,  (paying  &c.),  whether  such  sentence  shall  be 
approved  or  not,  at  any  time  not  sooner  &c. ;  provided 
that  such  demand  as  aforesaid  shall  have  been  made 
within  the  space  of  three  years  from  the  date  of  the 
approval  or  other  final  decision  upon  the  proceedings 
before  such  general  court  martial.'' 

When  Major  Mansergh  wrote  the  letter,  for  writing 
which  he  was  sentenced  by  the  court  martial,  he  was 
not  in  the  Indian  service  at  all,  but  belonged  to  the 
15th  Regiment  of  Foot  in  England:  consequently  the 
chief  of  the  Indian  army  had  no  authority  over  him. 
[Blackburn  J.    The  second  section  of  the  statute  enacts : 

• 

"  All  the  provisions  of  this  Act  shall  apply  to  all  persons 
who  are  or  shall  be  commissioned  or  in  pay  as  an  officer, 
or  who  are  or  shall  be  listed  or  in  pay  as  a  non-commis- 
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1861.  sioned  officer  or  soldier  *  *  *  *,  and  to  persons  in  the 
Iji  pe  ^^  department,  who  are  or  shall  be  serving  with  any 
part  of  Her  Majesty's  forces  at  home  or  abroad,  under 
the  command  of  any  officer  having  commission  from  her 
Majesty^'  &c.  It  would  seem,  therefore,  that,  although 
he  had  given  up  his  regiment.  Major  Mansergh  still 
belonged  to  the  Queen's  army,  and  was  subject  to  its 
martial  discipline.  If  so,  would  he  not  be  under  the 
Commander-in-chief  in  India  f  Cockbitrn  C.  J.  Suppose 
the  court  martial  wrong  in  what  they  did,  what  juris- 
diction have  we  ?]  This  Court  has  a  general  controlling 
jurisdiction  over  all  inferior  tribunals  by  means  of  the 
prerogative  writs  of  certiorari,  prohibition  &c. ;  Rex  v. 
Cowle  (fl).  Rex  y.  Moreley  {b) :  the  latter  of  which, 
however,  would  not  lie  in  this  case,  seeing  that  the 
proceedings  are  at  an  end.  In  Rex  v.  Cowle  (a)  it  was 
held  that  a  certiorari  might  go  to  Berwick-upon-Tweed; 
and  Lord  Mansfield  says  (pp.  855-6) :  *^  Writs  of  man- 
damus, prohibition,  habeas  corpus  and  certiorari,  upon 
a  proper  case,  may  issue  to  every  dominion  of  the  Crown 
oi  England,^  [^Cockbum  C.  J.  That  must  be  taken  with 
considerable  qualification.  Those  terms  are  very  general.] 
In  Grantv,  Gould(c),  Lord  Loughborough  C.  J-,  in  deliver- 
ing the  judgment  of  the  Court,  says,  (p.  100),  speaking 
of  a  court  martial  under  the  Mutiny  Acts :  "  This  Court 
being  established  in  this  country  by  positive  law,  the 
proceedings  of  it,  and  the  relation  in  which  it  will  stand 
to  the  Courts  of  Westminster  Hall,  must  depend  upon 
the  same  rules,  with  all  other  Courts,  which  are  insti- 
tuted, and  have  particular  powers  given  them,  and  whose 
acts-  therefore,  may  become  the  subject  of  application 

(a)  2  Burr,  834.  (h)  2  Burr.  1040. 

(c)  2  H.  Bl  69. 
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to  the  Courts  of  Westminster  Hall,  for  a  prohibition.  1861. 
Naval  Courts  Martial,  Military  Courts  Martial,  Courts  i^^ 
of  Admiralty,  Courts  of  Prize  are  all  liable  to  the 
controlling  authority,  which  the  Courts  of  Westminster 
Hall  have  from  time  to  time  exercised,  for  the  purpose 
of  preventing  them  from  exceeding  the  jurisdiction 
given  to  them :  the  general  ground  of  prohibition,  being 
an  excess  of  jurisdiction,  when  they  assume  a  power  to 
act  in  matters  not  within  their  cognizance/'  [  Wight' 
man  J.  There  the  party  was  not  a  soldier  at  alL] 
In  The  Matter  of  Poe  (a),  indeed,  the  Court  refused  a 
prohibition  to  a  court  martial  after  its  sentence  had 
been  ratified  by  the  King  and  carried  into  execution : 
but  that  decision  proceeded  on  the  merits  of  the  par- 
ticular case.  \_Cockbum  C.  J.  If  a  court  martial  were 
to  assume  jurisdiction  over  a  man  who  was  not  subject 
to  military  disciphne  at  all,  this  Court  would  interfere. 
But  I  very  much  doubt  if  it  could  interfere  because  a 
military  man  was  tried  by  one  court  martial  instead  of 
another.  Moreover,  the  sentence  of  this  court  martial 
does  not  touch  the  civil  rights,  and  only  affects  the  mill- 
tary  status  of  the  applicant.  Does  not  every  person 
who  enters  the  military  service  of  the  Crown  give  the 
Crown  a  right  to  determine  his  military  status  at  plear 
sure  ?  Blackburn  J.  In  Lieutenant  Attends  Case  (b)  we 
issued  a  habeas  corpus  where  the  party  was  imlawfully 
imprisoned  by  military  authority.]  Yes,  when  the  court 
martial  is  held  in  a  district  which  is  under  martial  law, 
or  in  a  state  of  siege.  A  man's  civil  rights  are  greatly 
injured  by  any  improper  judgment  against  him.  [  Wight* 
man  J.  Can  we  issue  a  certiorari  to  bring  up  the  pro- 
ceedings of  a  court  abroad  ?]    A  habeas  corpus  has  been 

(fl)  5  B.  4'  Ad.  681.  (b)  7  Jur.  N.  8,  234. 
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1861.  issued  to  Canada  ;  In  re  Anderson  (a) :  and  a  habeas 
In  re  corpus  or  certiorari  will  go  to  St.  Helena;  Ex  parte 
Lees  (J)),  Besides^  the  certiorari  here  would  not  be 
directed  to  the  court  martial^  but  to  the  Judge  Advocate 
General,  to  bring  up  a  document  which  is  now  a  record 
in  England,  Reg,  v.  Bolton  (c),  and  many  subsequent 
cases,  establish  that  want  of  jurisdiction  may  always  be 
shewn  by  aflSdavit.  \_Crompton  J.  The  Judge  Advocate 
Greneral  is  the  mere  keeper  of  the  proceedings*  Besides, 
even  if  we  thought  the  court  martial  wrong,  we  ought 
not,  in  the  exercise  of  our  discretion,  to  interfere  with 
proceedings  that  took  place  three  years  ago.] 

CocKBURN  C.  J.  The  result  of  the  discussion  which 
has  taken  place  on  the  present  application  is  that  I,  for 
my  part,  entertain  no  doubt  that  we  ought  not  to  inter- 
fere. I  say  *'  discussion ;"  for,  although  only  one  side  has 
been  heard,  we  have  all  expressed  our  opinions  during 
the  argument  of  Mr.  Lush,  in  order  to  elicit  from  him 
whatever  could  be  said  on  the  matter,  which  is  one  of 
considerable  importance,  and  on  which  no  one  is  better 
capable  of  throwing  light  than  himself. 

I  quite  agree  that  where  the  civil  rights  of  a  person 
in  military  service  are  affected  by  the  judgment  of  a 
military  tribunal,  in  pronouncing  which  the  tribunal 
has  either  acted  without  jurisdiction  or  has  exceeded 
its  jurisdiction,  this  Court  ought  to  interfere  to  protect 
those  civil  rights :  e.  g.  where  the  rights  of  life,  liberty 
or  property  are  involved,  although  I  do  not  know  whether 
the  latter  case  could  occur.  Here,  however,  there  was 
nothing  of  the  sort,  and  the  only  matter  involved  was 

(a)  7  Jur,  N,  8.  122.  (b)  E.  B.fE.S28,  5  Jur.  y.  S.  333. 

(c)  1  Q,  B.  GO. 
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the   military  status   of  the   applicant — a  thing   which         1861. 
depends  entirely  on  the  Crown,  seeing  that  every  person        j^  ^ 
who  enters  into  military  service  engages  to  be  entirely 
at  the  will  and  pleasure  of  the  Sovereign. 

Then  there  is  the  additional  fact  that  these  proceed- 
ings originated  abroad,  in  a  place  the  tribunals  of 
which  are  not  subject  to  our  jurisdiction.  Mr.  Lush, 
indeed,  contends  that  because  the  record  of  the  pro- 
ceedings is  in  this  country  we  have  jurisdiction  over  it. 
Assuming  that  for  a  moment,  yet  when  we  look  at  the 
particular  nature  of  the  case  before  us,  we  see  that  the 
military  status  of  the  applicant  alone  is  afifected^  and 
consequently,  if  he  had  just  cause  of  exception  to  the 
act  of  the  tribunal  by  which  he  was  sentenced,  he  might 
have  appealed  to  the  Queen  to  reconsider  the  matter 
with  the  advice  of  her  Judge  Advocate. 

For  these  reasons  I  am  of  opinion  that  in  this  case 
we  have  no  jurisdiction  to  grant  a  certiorari ;  besides 
which,  certiorari  being  a  discretionary  writ,  we  most 
certainly  ought  not,  in  the  exercise  of  our  discretion^ 
to  grant  it  if  we  had  the  jurisdiction. 

• 

WiGHTMAN  J.  T  am  entirely  of  the  same  opinion. 
If  we  grant  this  certiorari,  it  must  be  with  the  view  to 
ultimate  proceedings  being  taken  to  quash  it.  Now, 
independent  of  the  objection  that  we  have  no  power  to 
interfere  by  certiorari  with  a  court  in  India,  I  agree 
with  my  Lord  Chief  Justice  that  whatever  might  be 
the  case  if  the  civil  rights  of  this  party  were  affected, 
nothing  was  affected  in  the  present  instance  beyond  his 
military  status.  It  appears  that,  three  years  ago,  a  court 
martial  took  place,  the  proceedings  of  which  have  been 
approved  by  authority,  and,  in  virtue  of  its  sentence. 
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1861.       the  applicant  was  dismissed  from  the  Queen's  service. 

lure  I  think  the  observations  of  the  Court  in  The  Matter 
of  Poe{a)  are  entitled  to  much  consideration.  "  If  the 
writ  were  to  issue  at  all,  we  see  no  Court  or  individual 
to  whom  it  could  be  addressed  other  than  the  King 
himself,  who,  acting  on  the  sentence,  has  been  pleased 
to  dismiss  the  officer  from  his  service.  Now,  admitting 
for  a  moment  that  it  were  possible  to  address  any  writ 
directly  to  his  Majesty,  when  it  is  considered  that  this 
power  is  undoubtedly  inherent  in  the  Crown,  and  might 
have  been  lawfully  executed  even  without  any  court 
martial,  it  will  at  once  appear  manifest  that  no  prohibi- 
tion can  lie  in  such  a  case.  For  what  the  King  had 
power  to  do,  independently  of  any  inquiry,  he  plainly 
may  do,  though  the  inquiry  shoidd  not  be  satisfactory 
to  a  Court  of  law,  or  even  though  the  Court  which  con- 
ducted it  had  no  legal  jurisdiction  to  inquire/'  Here 
nothing  but  the  military  status  of  the  applicant  is  affected 
by  the  decision  of  the  court  martial,  and  therefore,  in 
the  exercise  of  our  discretion,  we  ought  not  to  grant 
this  writ, 

Cbompton  J.  I  quite  admit  that,  where  there  is  a 
clear  case  for  the  exercise  of  our  discretion,  we  ought 
not  to  fetter  our  hands  too  tightly  in  its  exercise.  But 
then  I  think  the  application  for  our  interference  ought 
to  be  made  within  a  reasonable  time. 

I,  however,  dismiss  these  considerations  on  the  pre- 
sent occasion ;  for  I  think  that  here  we  have  no  power 
at  all  to  interfere.  It  is  argued  that  because  the  record 
of  this  court  martial  is  in  England  we  can  do  so ;  but 
to  my  mind  that  makes  no  difference.     We  cannot 

{a)  hB.^  Ad.  681.  688. 
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grant  a  certiorari  unless  we  see  for  what  purpose  the  1861. 
record  is  sought  to  be  brought  before  us ;  and  here  the  in  re 
object  is  only  to  quash  it^  i.  e.  if  it  should  appear  that 
the  Court  abroad  has  exceeded  its  jurisdiction^  and  the 
question  is  the  same  as'  if  ^  a  certiorari  had  been  asked 
for  while  the  proceedings  of  the  court  martial  in  India 
were  going  on.  The  question  therefore  is,  have  we  a 
discretion,  or,  if  we  have,  ought  we  to  exercise  it,  to  send 
a  certiorari  in  every  case  to  colonies,  however  distant, 
when  tribunals  there  are  supposed  to  have  exceeded  their 
jurisdiction?  If  so,  it  would  come  to  this,  that  we 
might  issue  a  certiorari  to  the  Privy  Council  to  bring 
before  us  the  record  of  any  tribunal  abroad  which  had 
been  transmitted  to  them.  No  precedent  has  been  sug- 
gested for  any  such  proceeding ;  and  it  does  not  appear 
that  this  Court  ever  sent  a  certiorari  beyond  seas.  The 
case  is  said  to  be  analogous  to  that  of  habeas  corpus, 
and  this,  perhaps,  is  the  strongest  argument  in  support  of 
the  present  application.  When  a  person  is  improperly 
imprisoned,  as  in  Lieutenant  Allen's  Case  (a),  we  have  a 
right  to  inquire  into  the  cause  of  the  imprisonment; 
but  I  am  far  from  saying  that  a  habeas  corpus  would 
go  in  such  a  case  as  the  present.  In  Be  Anderson  (b), 
which  has  been  referred  to,  application  was  made  for  a 
habeas  corpus  to  Canada,  and  precedents  were  adduced 
so  expressly  in  point  that,  according  to  the  great 
principle  regulating  these  prerogative  writs,  the  party 
had  a  prima  facie  right  to  have  the  writ  issued. 
Besides,  if  a  habeas  corpus  is  improperly  issued,  it  may 
be  questioned  on  the  return  to  the  writ  We  did  not 
grant  a  nde  to  shew  cause  in  that  case,  because  there 
was  immediate  danger  to  the  party.    For  thes^  reasons 

(a)  7  Jur.  N,  8.  294.  (»)  7  J^.  i^T.  A  121 
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1861.  that  case  must  not  be  taken  as  an  autliority  that  a 
In  re  habeas  corpus  will  go  to  a  colony.  The  only  other  case 
mentioned  was  the  St  Helena  Case,  Ex  parte  Lees  (a) ; 
but  there,  after  the  Court  had  refused  to  interfere,  a 
writ  of  error  had  been  allowed  by  the  Crown,  and  the 
habeas  corpus  was  afterwards  issued  by  a  Judge  at 
Chambers  merely  as  an  ancillary  step  (b). 

I  therefore  think  that  we  have  no  jurisdiction  in  this 
case,  or  at  least  that,  if  we  have,  we  ought  not,  in  our 
discretion,  to  exercise  it. 

It  is  part  of  our  duty  to  control  inferior  Courts  in 
this  country,  but  I  have  yet  to  learn  that  that  doctrine 
is  applicable  to  Courts  in  the  colonies. 

Blackburn  J.  I  am  of  the  same  opinion.  The 
object  of  the  certiorari  moved  *for  is  to  quash  the  pro- 
ceedings of  the  court  martial.  Now,  although  the  actual 
paper  recording  the  judgment  of  the  court  martial  is  in 
this  country,  still  the  question  is,  have  we  power  to 
act  in  this  case,  and  ought  we  to  exercise  it  if  we 
have? 

I  am  not  satisfied  that  this  court  martial  had  not 
complete  jurisdiction.  The  applicant  was  in  the  Queen^s 
forces,  subject  to  the  Mutiny  Act.  He  was  attached  to 
the  army  in  India,  and  so  long  as  he  was  there,  he  was 
within  the  jurisdiction  of  the  Commander-in-chief  in 
India,  and  subject  to  martial  law  there;  and  even 
supposing  he  was  not,  still  he  was  subject  to  martial  law 
generally.     I  do  not,  however,  rest  my  judgment  on  this. 

Assuming  that  this  particular  court  martial  had  no 

(a)  E.  B.  #  E.  828;  6  Jur.  N.  S.  333. 

(A)  See  the  note  to  Ex  parte  Lees,  5  Jur.  N.  S.  335,  and  the  observa- 
tions of  Cromptan  J.  in  Anderson's  Case,  7  Jur.  N.  8.  123. 
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jurisdiction  over  the  applicant^  then  comes  the  question,  I86I. 
can  this  Court  quash  the  proceedings  of  a  Court  held  in  j^~^ 
India  f  No  more  I  think  than  they  could  quash  the 
proceedings  of  a  Court  in  France.  The  Court  of  Queen's 
Bench  in  England  controls  local  tribunals  within 
England^  and  such  of  its  dependencies  as  are  integral 
parts  of  England,  e.  g.,  Bencick-upon-Tweed,  &c.,  and 
probably  the  Me  of  Man,  But  there  is  no  authority 
that  it  will  send  a  prohibition  or  a  certiorari  to  the 
colonies  or  to  India;  and  before  we  exercise  such  a 
power  to  control  tribunals  in  those  places  which  are  sup- 
posed to  exceed  their  jurisdiction^  we  should  clearly  see 
our  own  jurisdiction. 

I  have  said  there  is  no  authority  for  such  a  proceed- 
ing as  this.  The  nearest  is  In  re  Anderson  (a),  where 
a  habeas  corpus  was  sent  to  Canada,  But  in  that  case 
the  writ  was  granted  because  it  was  necessary  to  act 
immediately^  and  it  could  be  afterwards  quashed  if 
erroneous,  added  to  which  there  were  some  very  strong 
precedents  in  favour  of  granting  it.  But  that  cannot  be 
taken  as  a  decision  of  this  Court  that  we  have  a  control 
over  all  jurisdictions  beyond  seas  in  countries  subject  to 
the  British  Crown. 

I  therefore  entertain  exceeding  doubt  if  we  could 
grant  this  certiorari  under  any  circumstances  whatever. 
But  if  we  could^  then  comes  the  question  of  discretion ; 
and,  looking  at  the  length  of  time  which  has  elapsed, 
and  the  futility  of  the  proceeding,  I  think  this  is  not  a 
case  in  which  we  ought  to  exercise  our  discretion  to 

grant  the  writ. 

Rule  refused. 

(a)  7  Jur.  N.  8.  122. 
VOL.    I.  2    F  B.    &   8. 
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Ex  parte  Smith. 

In  the  matter  of  The  Local  Government  Act,  1858. 

ToDMORDEN  District. 

The  ratepayers  of  a  place  not  having  a  known  or  defined  boundary- 
petitioned  the  Secretary  of  State  for  the  Home  Department,  under 
sect.  16  of  The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98.,  to 
settle  its  boundary,  for  the  purposes  of  the  Act ;  the  petition  stating 
the  proposed  boundaries.  The  Secretary  of  State  appointed  an  inspector 
to  inquire,  and  the  inspector  reported  in  favour  of  the  proposed  bounaaries, 
subject  to  certain  alterations  by  which  certain  properties  beyond  the 
proposed  boundaries  were  included  in  the  district.  On  tne  1 5th  of  January, 
1861,  the  Secretary  of  State  made  an  order  adopting  the  proposed 
boundaries  with  the  alterations,  and  directed  that  from  and  after  that  date 
the  boundaries  therein  set  forth  should  form  the  boundaries  of  the  district. 
In  pursuance  of  the  order,  a  meeting  of  the  ratepayers,  to  decide  as  to 
the  adoption  of  the  Act  within  the  district,  was  held  on  the  16th  February, 
at  whicn  a  resolution  for  its  adoption  was  carried.  On  the  7th  of  Marc\ 
S.,  a  ratepayer,  who  occupied  property  in  the  district,  appealed  against  this 
resolution  to  the  Secretaiy  of  State,  upon  the  ground  that  his  property 
was  not  comprised  within  the  boundaiy  from  witliin  which  the  petition 
proceeded.  The  Secretary  of  State  again  directed  the  inspector  to 
inquire,  and  upon  his  report  thereon  made  an  order,  dated  the  21st  of 
April,  dismissing  the  appeal,  and  directing  that,  after  one  month  from 
the  date  thereof,  The  Local  Government  Act,  IS58,  should  have  the  force 
of  law  within  the  district  Upon  motion  for  a  certiorari  at  the  instance 
of  S,  to  remove  the  order  of  the  15th  o{  January,  on  the  ground  that  it 
was  ultra  vires  of  the  Secretary  of  State  to  make  it : 

1.  Held ;  by  Wightman  and  Blackburn  J  J.,  Cockbum  C.  J.  dubitante ; 
that  if  the  Secretary  of  State  had  exceeded  the  powers  conferred  upon 
him  by  the  Act,  still  the  application  for  a  certiorari  was  too  late,  the 
resolution  for  the  adoption  of  the  Act  having,  by  sect.  20,  acquired  the 
force  of  law  within  the  district. 

2.  Qtuere,  whether  the  Secretary  of  State,  under  sect  16,  has  power  to 
alter  the  boimdaries  proposed  in  the  petition  so  aa  to  extend  or  diminish 
the  area  of  the  district  ? 

TU^HEELER  Seijt.  (in  this  Term,  June  3rd)  obtained 
a  rule  calling  upon  the  Bight  Honorable  Sir  George 
Comettall  Lewis,  Baronet,  one  of  Her  Majesty^s  Principal 
Secretaries  of  State,  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  this  Court  a  certain  order 
made  by  him,  bearing  date  the  15th  January  last,  for 
'^  settling  the  boundaries  of  the  District  of  Todmorden,  in 
the  counties  of  Lancaster  and  York,  for  the  purposes  of 
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The  Local  Government  Act,  1858''  (21  &  22  Vict  c.  98.),        1861. 

at  the  instance  of  Edmund  Smith,  *^  upon  the  ground      £z  parte 

Smith. 
that  it  was  ultra  vires  of  the  said  Secretary  of  State  to 

make  the  said  order.'' 

The  order  was  as  follows  : — 

"  Whereas  by  The  Local  Government  Act,  1858,  it  is 
enacted  that  any  place  not  having  a  known  or  defined 
boundary  may  petition  one  of  Her  Majesty's  principal 
Secretaries  of  State  to  settle  its  boundaries  for  the  pur- 
poses of  the  said  Act  And  whereas  a  petition  has  been 
presented  to  me,  as  one  of  Her  Majesty's  Principal  Secre- 
taries of  State  as  aforesaid,  fix)m  inhabitant  ratepayers 
of  portions  of  the  townships  of  Todmarden  and  WaUden, 
in  the  coimty  of  iMncaster,  and  of  portions  of  the  town- 
ships of  Langjield  and  Stansfield,  in  the  county  of  York, 
praying  me  to  settle  and  fix,  for  the  purposes  of  the 
hereinbefore  recited  Act,  the  boundaries  of  a  District  to 
be  called  ^The  Todmorden  District,*  and  to  include 
portions  of  the  aforesaid  townships  of  Todmorden  and 
WaUden^  Langifield  and  Stansfield.  And  whereas  the 
said  petition  was  duly  signed  by  not  less  than  one-tenth 
of  the  ratepayers  resident  within  the  said  portions  of 
such  townships,  and  likewise  set  forth  the  boundaries 
of  the  District  proposed  to  be  fixed  for  the  purposes  of 
the  said  Act,  as  required  by  the  provisions  of  such  Act. 
And  whereas,  upon  the  receipt  of  the  said  petition,  I 
directed  inquiry  to  be  made,  under  the  provisions  of 
the  said  Act,  as  to  the  genuineness  of  such  petition,  and 
as  to  the  propriety  of  the  proposed  boundaries,  and  such 
inquiry  has  been  duly  made  by  William  Ranger,  Esq., 
the  inspector  appointed  for  such  purpose,  and  he  has 
now  reported  thereon  to  me. 

Now,  therefore,  I,  as  one  of  Her  Majesty's  Principal 
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1%1.        Secretaries  of  State  as  aforesaid,  haying  taken  the  mat- 
"e^^Z^^   ten  contained  in  such  petition  into  consideration,  do 
herebjr,  in  pnrsoance  of  the  powers  rested  in  me  by  The 
Local  Goyemment  Act,  1858,  make  order  as  follows. 

"I.  That  from  and  after  the  date  of  the  present  order 
the  boundaries  hereinafter  set  forth  and  described  shall 
form  and  constitute  the  boundaries  of  the  District  of 
Todmorden  for  the  purposes  of  The  Local  Goyemment 
Act,  1858 ;  and  that  the  parts  included  within  such  boun- 
daries shall  henceforth,  for  the  purposes  of  such  Act,  be 
deemed  to  be  a  place  with  a  known  and  defined  boundary, 
and  may  adopt  the  said  Act  accordingly/'  [The  boun- 
daries were  then  set  forth.] 

''2.  That  James  StdmJUld,  Esq.,  solicitor,  of  Todmor- 
den,  be  the  summoning  officer,  and  take  all  such  steps 
as  may  be  necessary,  under  the  hereinbefore  recited  Act, 
for  conyening  a  meeting  of  the  ratepayers  of  the  afore- 
said District  to  decide  as  to  the  adoption  of  The  Local 
Goyemment  Act,  1858,  within  the  boundaries  of  such 
District  as  settled  by  this  order.  Giyen  under  my  hand 
this  15th  day  oi  January  1861. 

''Home  Office,  WhUehaUJ'  *'  G.  C.  LewU." 

It  appeared  from  the  affidayits  that  "  the  District  of 
Todmorden  "  was  a  place  not  ha\ing  a  known  or  defined 
boundary  within  sect.  16  of  The  Local  Goyemment  Act, 
1858, 21  &  22  Vict  c.  98. ;  and  that,  in  pursuance  of  that 
section,  a  petition,  signed  by  one  tenth-part  of  the  rate- 
payers resident  within  the  boimdaries  proposed  in  the 
petition,  describing  it  as  a  place  not  haying  any  known 
or  defined  boundary,  had  been  presented  to  the  Secretary 
of  State  for  the  Home  Department,  praying  him  to 
settle  its  boundary  for  the  purposes  of  The  Local  Goyem- 
ment Act,  1858.     In  compliance  with  that  petition  the 
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Secretary  of  State  directed  inquiry  to  be  made,  by  an        1861. 
inspector  appointed  for  the  purpose,  as  to  the  propriety      e^  parte 
of  the  boundaries  proposed  in  the  petition.     The  in- 
spector reported  to  the  Secretary  of  State  in  favour  of 
the  proposed  boundaries,  subject  to  certain  alterations, 
by  which  various  properties  situate  within  the  bound- 
aries proposed  in  the  petition  were  excluded,  and  cer- 
tain properties  beyond  the  proposed  boundaries  were 
included.     A  com  mill,  in  the  occupation  of  the  appli- 
cant, situate  in  Walsden,  with  the  bam,  stable,  offices 
and    outbuildings,   and  a   close  of  land   and   railway 
therewith  occupied;  also  another  miU  and  thirty-nine 
dwelling  houses,  being  a  village  in  Wahden ;  and  another 
mill  situate  in  another  part  of  the  boundary,  were  not 
included  within  the  boundaries  proposed  in  the  petition, 
and  were  wholly  without  and  beyond  the  limits  of  the 
boundaries  of  the  place  from  which  the  petition  proceeded. 
These  alterations  were  adopted  by  the  Secretary  of  State 
in  his  order.     In  pursuance  of  that  order  a  meeting  of 
the  ratepapers  was  duly  convened  and  held  on  the  16th 
February,  at  which  a  resolution  for  the  adoption  of  The 
Local  Government  Act,  1858,  in  '^the  Todmorden  Dis- 
trict'^ was  carried.     The  applicant  was  not  present  at  the 
meeting,  and  made  no  appeal,  under  sect.  17,  against  the 
adoption  of  the  Act   But,  on  the  7th  March,  he  appealed 
to  the  Secretary  of  State  under  sect  18,  stating  that  he 
disputed  the  validity  of  the  vote  for  the  adoption  of  the 
Act  in  "  the  District  of  Todmorden/^  on  the  grounds,  first ; 
that  the  boundary,  as  settled  by  the  order  upon  which 
the  vote  proceeded,  included  a  mill,  buildings,  land,  and 
other  rateable  property  in  his  occupation,  situate,  &c. 
none  of  which  were  or  was  comprised  within  the  limits 
or  boundary  from  within  which  the  petition  proceeded^ 
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1861.  Secondly ;  because  there  had  been  no  petition  for  the 
Ex  part©  adoption  of  the  Act  which  embraced  or  comprised  the 
said  property  in  his  occupation^  and  the  order  had 
been  therefore  made  without  jurisdiction.  In  conse- 
quence of  that  appeal  the  Secretary  of  State  directed 
inquiry  to  be  made  into  the  circumstances  of  the  case  by 
the  inspector.  Such  inquiry  was  made^  and  the  result  re- 
ported to  the  Secretary  of  State,  who  thereupon,  under 
the  provisions  of  the  Act,  by  an  order,  dated  29th  April, 
determined  that  the  appeal  be  dismissed,  and  that  The 
Local  Government  Act,  1858,  should,  after  the  expiration 
of  one  month  from  the  date  thereof,  have  the  force  of  law 
within  the  District  of  Todmorden. 

It  was  stated,  in  the  affidavits  in  opposition  to  the 
rule,  that  the  alterations  suggested  in  the  report  of  the 
inspector,  and  adopted  by  the  Secretary  of  State  in 
his  order,  rendered  the  boundaries  of  the  whole  dis- 
trict more  eligible  and  satisfactory  than  those  originally 
proposed;  and  that  the  petition  to  the  Secretary  of  State 
was  signed  by  about  one-fifth  of  the  ratepayers  residing 
within  the  boundaries  as  settled  by  him. 

Manisty  shewed  cause. — ^The  first  question  is  whether 
the  Secretary  of  State  could  alter  the  boundaries  pro- 
posed in  the  petition. 

By  the  1st  and  2d  paragraphs  of  sect.  16  of  The 
Local  Government  Act,  1858,  21  &  22  VtcL  c.  98.,  ''  any 
place  not  having  a  known  or  defined  boundary,^'  may 
petition  one  of  the  Principal  Secretaries  of  State  "  to 
settle  its  boundaries  for  the  purposes  of  this  Act.^'  And 
the  petition  shall  state  the  proposed  boundaries,  and  shall 
be  signed  by  one-tenth  of  the  ratepayers  resident  within 
the  proposed  boundaries.      By  the  5th  paragraph  the 
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Secretary  of  State  "  may  upon  consideration  of  the  mat-  1861. 
ter,  either  dismiss  the  petition  altogether,  or  make  order  Ex  parte 
as  to  the  boundaries  of  the  place :  he  may  also  make  Smith. 
order  as  to  the  costs  of  the  proceedings  imder  this  section 
and  the  parties  by  whom  such  costs  are  to  be  borne.*' 
By  the  6th  paragraph,  ''any  place  the  boundaries  of 
which  have  been  settled  in  pursuance  of  the  foregoing 
provisions  shall  thenceforth,  for  the  purposes  of  this  Act, 
be  deemed  to  be  a  place  with  a  known  and  defined  boun- 
dary, and  may  adopt  this  Act  accordingly.*'  The  petition 
with  the  proposed  boimdaries  is  only  to  set  the  Secre- 
tary of  State  in  motion :  it  is  a  mere  suggestion  that  the 
place  in  which  the  petitioning  ratepayers  are  resident 
would  be  a  convenient  place  to  be  brought  within  the 
operation  of  the  Act.  Under  the  5th  paragraph  of  sect. 
16  the  Secretary  of  State  may  make  what  order  he  pleases 
"as  to  the  boundaries  of  the  place/'  he  may  there- 
fore adopt  the  proposed  boundaries  or  reject  them.  By 
the  6th  paragraph,  after  the  Secretary  of  State  has  made 
an  order,  there  is  to  be  a  meeting  of  the  ratepayers  to 
decide  as  to  the  adoption  of  the  Act.  [Cockburn  C.  J. 
If  the  new  boundary,  adopted  by  the  Secretary  of  State 
upon  the  report  of  the  inspector,  added  a  considerable 
number  of  ratepayers  who  were  not  before  within  the 
district,  their  votes  might  turn  the  scale  at  the  meeting 
to  decide  as  to  the  adoption  of  the  Act.  Blackburn  J. 
The  number  of  ratepayers  who  signed  the  petition  to 
the  Secretary  of  State  might  not  be  one-tenth  of  the 
ratepayers  in  the  extended  district.  But  the  term  "  to 
settle  its  boundary"  seems  to  give  the  Secretary  of  State 
power  to  alter  it.]  It  is  as  objectionable  that  he  should 
diminish,  as  that  he  should  increase,  the  area  of  the 
proposed  district.     [Wightman  J.     In  the  former  case, 
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1861.       ^o  ratepayer  who  objected  would  be  brought  under 

jj^^^^      the  operation  of  the  Act.] 

Smith.  Secondly,  the  applicant,  by  resorting  to  sect.  18,  which 

gives  an  appeal  to  any  owner  or  ratepayer  who  disputes 
the  validity  of  the  vote  for  the  adoption  of  the  Act, 
has  waived  all  objections  anterior  to  the  time  of  the 
passing  of  the  resolution  adopting  the  Act.  He  might 
have  availed  himself  of  sect.  17,  which  gives  a  right  to 
petition  the  Secretary  of  State  "  if  any  number,  being 
not  less  than  one- twentieth  of  the  owners  and  ratepayers 
of  such  place  ....  are  desirous  that  the  whole  or  any 
part  of  such  place  should  be  excluded  from  the  operation 
of  the  Act." 

Thirdly,  this  application  is  too  late.  By  sect.  20,  when- 
ever any  resolution  adopting  the  Act  has  been  passed,  the 
Act  shall  at  the  expiration  of  two  months  firom  the  date 
thereof;  or,  in  the  event  of  an  appeal,  then  at  such  time 
as  may  be  mentioned  in  the  order  made  on  such  appeal, 
have  the  force  of  law  within  such  place.  In  this  case  the 
order  of  the  Secretary  of  State  dismissing  the  appeal, 
directed  that  The  Local  Government  Act,  1858,  should, 
after  the  expiration  of  one  month  from  the  date  thereof, 
have  the  force  of  law.  By  sect.  81  all  orders  made  by 
the  Secretary  of  State,  '^  in  pursuance  of  this  Act,  shall 
be  binding  and  conclusive  in  respect  of  the  matters  to 
which  they  refer.'*  fFelsby,  who  was  with  him,  was  not 
called  upon. 

Wheeler  Serjt.  and  Aspinall,  in  support  of  the  rule. 
First,  there  having  been  no  petition  of  the  ratepayers 
resident  in  part  of  the  District  included  in  the  original 
order  of  the  Secretary  of  State,  and  in  respect  whereof 
exemption  is  claimed  from  the  operation  of  the  Act,  that 
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order  is  void^  and  aU  proceedings  taken  under  it  with        1861. 
respect  to  tLe  settlement  of  the  boundaries  are  irregular      Ex  parte 
and  illegal.     This  objection^  though  stated  in  the  appeal 
to  the  Secretary  of  State  was  not  open  to  the  applicant 
on  that  appeaL 

Secondly^  it  is  not  too  late  to  obtain  a  certiorari. 
There  is  no  appeal  against  any  part  of  the  order  of 
the  Secretary  of  State  settling  the  boundary.  The 
appeal  given  by  sect.  17  is  against  the  resolution 
adopting  the  Act.  Section  18  only  gives  an  appeal 
where  ^'  the  validity  of  the  vote  for  the  adoption  of  the 
Act''  is  disputed ;  and  applies  to  cases  in  which  there  is 
a  dispute  whether  the  meeting  had  been  duly  summoned, 
or  whether  the  vote  had  been  regularly  taken — not  where 
the  objection  is  to  the  order,  which  is  the  authority  for 
holding  the  meeting.  By  sect  20,  indeed,  "  whenever 
any  resolution  adopting  this  Act  has  passed  in  any 
place/'  the  Act  shall,  after  the  expiration  of  a  certain 
time  '^  have  the  force  of  law  within  such  place :"  but  that 
means  a  place  the  boundary  of  which  has  been  legally 
settled. 

Thirdly,  there  is  no  limitation  of  time  within  which  an 
order  of  the  Secretary  of  State  may  be  questioned  by  cer- 
tiorari The  limitation  in  sect.  21,  by  which  "  no  objection 
whatever  in  respect  of  the  matters  mentioned  in  this  sec- 
tion shaU  be  admissible  at  any  trial  or  in  any  legal  pro- 
ceeding after  the  expiration  of  six  calendar  months  from 
the  date  of  the  constitution  of  the  district/'  does  not 
apply  to  this  case.  {^Cockbum  C.  J.  I  have  considerable 
doubt  whether,  on  an  appeal  against  the  vote  for  the 
adoption  of  the  Act,  the  boundary  settled  by  the  Secre- 
tary of  State  may  be  questioned :  any  ratepayer  who 
is  within  that  boundary  would  be  entitled  to  vote  at  the 
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1861.        meeting.    And  then  there  is  no  remedy  except  by  coming 
£^^pj^      to  this  Court.     The  vote  for  the  adoption  of  the  Act  is 
unobjectionable  so  &r  as  the  boundary  is  concerned^ 
because  it  was  fixed  by  the  order  of  the  Secretary  of 
State.] 

WioHTMAN  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  It  may  be  that  the  Secretary  of  State 
exceeded  his  power  and  proceeded  irregularly  in  fixing 
the  boundaries  of  this  district  so  as  to  include  property 
not  originally  comprised  within  the  proposed  boundaries ; 
and  he  may^  on  consideration  revoke^  or  he  may  make 
another  order  varying  the  original  one.  It  may  be  a 
question  whether  he  has  power,  under  sect.  16  of  The 
Local  Government  Act,  1858,  21  &  22  Vict.  c.  98.,  to 
make  an  alteration  in  the  boundaries  proposed  in  the 
petition  of  the  ratepayers. 

But,  admitting  that  the  order  was  irregular  in  that 
respect,  there  has  been  a  resolution  of  the  ratepayers  for 
the  adoption  of  the  Act  within  the  District.  K  the 
resolution  was  bad  on  the  ground  of  the  mode  in  which 
the  boundary  was  fixed,  that  was  matter  of  appeal  imder 
sect.  18 ;  but,  if  not,  the  resolution  remains  unappealed 
against.  Sect.  20  of  stat.  21  &  22  Vict  c,  98.,  which  I 
most  rely  upon,  says  that  the  Act  shaU,  '^  at  the  expiration 
of  two  months  from  the  date  of  the  passing  of  such  resolu- 
tion, or,  in  the  event  of  an  appeal  .  •  .  then  at  such  times 
as  may  be  mentioned  in  the  order  made  on  such  appeal 
....  have  the  force  of  law  within  such  place."  The 
two  months  mentioned  in  sect.  20  having  been  suffered 
to  elapse,  it  is  now  too  late  to  question  the  regularity 
of  the  vote  for  the  adoption  of  the  Act.  Whatever 
objection  might  have  beenmade  at  an  earlier  stage  in 
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the  proceedings^  the  Act  must  now  be  taken  to  have  1861. 

the  force  of  law  within  the  district^  and  we  cannot  Ex  parte 

interfere.  S^"=- 


Blackbubn  J.  I  am  of  the  same  opinion.  Sect  16 
of  stat  21  &  22  Vict,  c,  98.,  seems  to  imply  that  it  is 
incumbent  on  the  petitioners  to  point  out  what  they 
intend  to  be  the  proposed  boundaries  of  the  place ;  but 
the  Secretary  of  State  is  to  "  settle  its  boundaries/' 
and  therefore  he  must  have  some  power  to  alter  the 
boundaries  as  proposed.  Also  it  is  said  that  he  may 
"  make  an  order  as  to  the  boundaries  of  the  place  :*' 
that  again  looks  as  if  he  had  a  power  to  make  some 
alteration  in  them.  In  this  case  the  objection  is  that 
he  has  altered  them  by  including  a  portion  of  the 
neighbourhood  which  was  not  included  by  the  boundaries 
as  proposed  in  the  petition.  I  am  not  convinced  whether 
he  has  or  has  not  power  to  do  that. 

But,  assuming  that  my  brother  Wheeler  is  well  founded 
in  his  argument  that  the  Secretary  of  State  exceeded 
his  authority,  the  applicant  is  out  of  time  in  making  this 
application.  By  the  sixth  paragraph  of  sect  16,  "  any 
place  the  boimdaries  of  which  have  been  settled  in 
pursuance  of  the  foregoing  provisions  shall  thenceforth, 
for  the  purposes  of  this  Act,  be  deemed  to  be  a  place 
with  a  known  and  defined  boundary,  and  may  adopt 
this  Act  accordingly."  Therefore,  whilst  the  order  stood, 
whether  it  was  an  order  capable  of  being  impeached  or 
not,  the  Todmorden  District  was  a  place  with  boundaries 
de  facto ;  and,  no  certiorari  being  applied  for  to  remove 
that  order,  the  ratepayers  might  proceed  to  adopt  the 
Act  within  the  District.  Then  follow  the  sections 
giving  a  power  of   appeal  against  the  resolution  for 
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1861.  the  adoption  of  tlie  Act^  and  sect.  20  fixes  the  time 
Ex  parte  &t  the  expiration  of  which  the  Act  shall  have  the 
force  of  law  within  the  District.  In  this  case  the 
two  months  from  the  date  of  the  passing  of  the 
resolution  having  elapsed^  and  the  date  mentioned  in 
the  order  dismissing  the  appeal  having  also  passed, 
and  the  Act  therefore  having  the  force  of  law  within 
the  District ;  a  certiorari  is  applied  for,  attacking  the 
order  of  the  Secretary  of  State  under  which  this  has 
become  a  place  with  a  defined  boundary,  and  for  no 
other  purpose  except  to  get  rid  of  the  resolution  for 
the  adoption  of  the  act,  which,  by  lapse  of  time,  has 
acquired  the  force  of  law.  It  may  be  that  the  original 
order  might  have  been  removed  by  certiorari  and 
quashed  before  the  resolution  for  the  adoption  of  the 
Act  acquired  the  force  of  law.  But  it  is  too  late  to 
attack  the  foundation  of  the  proceedings  after  the  Act 
has  acquired  the  force  of  law  within  the  District. 

CocKBUBN  C.  J.  I  entertain  serious  doubts  whether, 
under  sect  16  of  stat.  21  &  22  Vict.  e.  98.,  it  is  com- 
petent for  the  Secretary  of  State,  on  a  petition  of  rate- 
payers to  settle  the  boundaries  of  a  District  for  the 
purposes  of  the  Act,  to  extend  the  area  of  the  District 
beyond  the  limits  proposed  by  the  petitioners.  It  is 
however  unnecessary  to  give  our  judgment  upon  that 
point  I  only  desire  that  it  may  not  be  implied  from 
the  judgment  of  the  Court,  on  this  rule,  that  we  pro- 
nounce any  decision  on  that  point. 

Upon  the  other  question  my  mind  is  not  thoroughly 
satisfied  on  two  points ;  namely  whether  the  sections  of 
stat.  21  &  22  Vict,  c,  98.,  giving  an  appeal  against  the 
adoption  of  the  Act,   are  applicable ;  or  whether  the 


SUITH. 
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resolution  for  the  adoption  of  the  Act  is  final  and  con-  1861. 
closivey  after  the  time  mentioned  in  sect.  20,  imless  the  e^  parte 
boundaries  have  been  properly  settled.  I  think  it  is 
open  to  considerable  doubt  whether,  when  the  Secretary 
of  State  has  exceeded  his  power,  in  settling  the  bound- 
aries of  this  District,  as  must  be  assumed  for  the  pur- 
pose of  the  present  argument  he  has  done,  every  thing 
which  has  taken  place  subsequently  is  not  invalidated. 
But  I  do  not  wish  that  my  doubts  should  have  any 
effect  in  delaying  the  decision  of  this  case,  by  taking 
time  for  consideration,  or  by  hearing  further  argument. 

Kule  discharged. 
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Holland  agaimt  Russell. 

w4m  fui  Mtnnt  f ^r  *  f\Mpeign  owner,  entered  into  a  poHej  of  msnfAiioe  on 
9k  »h\p  ill  iTie  \i»\ud  f\Mmu  At  the  time  v^f  effecting  the  insormnce,  A.  was 
in  lH^*»e»»i\>n  \xf  a  letter  IW^m  the  captain,  informing  him  that  the  ship 
ha\\  fev>t'iYtsl  ii\iuT>\  whieh  fact  he.  without  frai^olent  intentioo  to 
\\eo*i>h\  \Mwitte\l  to  di*oUxM»  to  the  underwriteraL  The  ship  was  loat, 
ami  Kv«  vNiie  \>f  the  ttiKieniirit<««.  paid  to  A.  his  amoont  of  the  insnranoe; 
^utk  havinit  Mib^e^uent^  become  acquainted  with  the  above  arcam- 
»tau\>\  brv^i^t  aa  aotixvn  f>r  mx>neT  had  and  TCce&Ted  against  him  to 
fiKVTw  il  tNa<4.  ,1..  Mv\f>^  he  was  awaie  of  /»L"s  intention  to  dis^te  dio 
|v^lK\Y.  and  aoiiiy^  K>n4  fide  throughout,  transautted  to  hb  pcincipal  tlie 
la^Nwex  He  h*vl  Tx\>eived  <Kv»  the  Tarioc*  uadei^rriiers :  ^th  the  except 
vVT  a  ^^wtain  aanx^uat  lfv>r  whiv*h  he  had  alk««>ed  the  pcindpal  credit 
aettM  aiNN^aatx  aitd  of  aaother  which.  wi:h  the  aathontr  of  tka 
e^l^al  We  had  e^Tf^ecided  ia  a  »ait  beoq^:ht  Vj  hi«  on  l^eka^of  the 
<H^  a)piua»i  tX.  aaol)N>r  uinfttcwrtter  on  the  ivwi:?*:  he^ 

1.  yla  as\vi^la»ce  w\^  the  d«v-wsK«  ia  JNdwif  t.  Thrrm^im^  4  A  #  X 
t^  aA^maed  >>»  e^tvc  i^  Ji«L  I4t^\  iha^  is  cvttMi;pM»0e  of  the 
t^vvia  the  **v^^*rw-^Wr»  of  the  ^-^  sCawd  ir  the  v-n^CKa's ' 
m»  xv44ab)e  at  t^  e^*taon  of  the  vfrdtsrwr.ieer^ 

)i  t%at  J  Sk^t^  ,\fc^  ax  ai<eav  c/  w^-^  5.  wi 
w<lWiM  «s*<v^  of  XV  ^3iaf<Mac«K  io  ;yc<&^2ftfi*  t^  AsnsrmA.  paai 
V  W  f^ifVMCt^  the  «»KHn^  >iv>K^«yc  f^rm.  Uj*  xaniwi'a.vreL^.  A  ^ 

^  t^M  tWy^  %Ta*  >."  .^j!ft<^eaKV  :ix  tii:*  T-wotcc  ^cwjuir  i^ 


3f^ 


4.  %V»#»^  w^««%h<e  X  wv<aU  hax^  >^i«tr  Ar^j«c  v 
i»^l  h^%«  ^d»as  Jt  w^  ^^«4^  «je(^(t^  a»  i^^ea*  * 


)NV>ti^^  4liNt  V«lt  4kXVi»t^  J^ftSi^L 
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At  the  trial,  before  Cochbum  C.  J.,  at  the  London        1861. 


Sittings  after  Hilary  Term^  1861,  it  appeared  that  the  Holland 
action  was  brought  iinder  the  following  circumstances.  Bussell. 
The  plaintiff  was  an  underwriter  at  Lloyds,  and  the 
defendant  a  ship  and  insurance  broker,  carrying  on 
business  in  London,  On  the  19th  January,  1857,  the 
defendant,  acting  as  agent  for  the  owners  of  a  steam 
ship  called  "  TJie  Butjadingen,^'  who  were  resident  in  the 
duchy  of  Oldenhurgh,  effected  a  policy  of  insurance  on 
the  ship,  from  the  21st  January  1857  to  20th  January 
1858 ;  which  policy  was  underwritten  by  the  plaintiff 
for  200/.  also  by  a  person  of  the  name  of  Thornton 
for  3000/.,  and  some  others.  The  policy  was  in  the 
usual  form,  and  stated  the  insurance  to  be  entered  into 
by  the  defendant  '^  as  well  in  his  own  name,  as  for  and 
in  the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth,  may,  or  shall  appertain, 
in  part  or  in  all  -"  the  value  being  fixed  at  ll,000il, 
namely,  7000/.  on  the  hull  and  materials,  and  4000/.  on 
the  machinery.  The  insurance  was  effected  by  the 
defendant  through  the  agency  of  Messrs.  Hodges  jf 
Johnson,  insurance  brokers,  the  latter  of  whom  was  a 
member  of  Lloyds.  At  the  time  of  the  insurance  the 
ship  was  abroad  under  a  policy  from  the  20th  January 
1856  to  20th  January  1857,  and,  a  few  days  previous 
to  the-  execution  of  the  present  policy,  the  defendant 
received  a  letter  from  the  captain  dated  6th  January 
1857,  from  Carthagena  in  Spain,  stating  that  on  the 
2d  of  that  month  she  had  gone  aground  in  the 
bay  of  Almeria,  when  she  sprang  a  serious  leak,  and 
had  reached  Carthegena  in  a  sinking  state,  at  which 
place  she  was  then  undergoing  repair.  This  infor- 
mation   the    defendant    sent    to   Lloyds,  where   entry 


T. 
BuiSELU 


TRINITY   VACATION. 

1861.       ^^  made  of   it  in  the  book^  and  the  plaintiff  be- 

HoLL^KD  «™«  ^^^  <>f  ^^  f^i  t^*  »*  *t«  ti°^«  «f  eflecting 
the  policy  he  did  not  know  that  the  defendant  had  re- 
ceived such  a  letter  from  the  captain ;  for  the  defendant 
having  been  induced  to  believe  that  the  statements  in 
the  letter  were  exaggerated^  and  knowing  that  the  ship 
would  be  repaired  under  the  previous  insurance^  did  not 
think  it  necessary  to  communicate  them  to  the  under- 
writers. The  ship  was  totally  lost  in  October  1857,  and 
in  December  of  that  year  the  amoimt  for  which  the 
plaintiff  had  imderwritteu  the  policy  was  paid  by  him  to 
the  defendant.  Thomton,  however,  who  had  also  under- 
written the  policy,  refused  to  pay  his  share  of  the  loss, 
and  an  action  was  brought  against  him  by  the  present 
defendant;  in  the  course  of  which  the  circumstance 
of  the  receipt  of  the  captain's  letter  having  come  to 
light,  the  defendant  in  that  action  succeeded,  on  the 
groimd  that  the  policy  was  void^  a  material  fact 
having  been  concealed  from  the  insurers  by  the  as- 
sured. See  Russell  v.  Thornton^  4  H.  8^  N.  788, 
affirmed  in  the  Exchequer  Chamber,  6  Id.  140.  The 
proceedings  in  Russell  v.  Thornton  having  given  pub- 
licity to  the  &ict  that  that  letter  had  been  received  by 
the  defendant  before  the  policy  was  executed,  the  pre- 
sent plaintiff  made  application  to  him  to  have  the 
amount  which  he  had  paid  on  the  policy  returned. 
With  this  the  defendant  refused  to  comply,  and  this 
action  was  accordingly  brought.  Before  it  was  com- 
menced, and  before  he  had  received  any  notice  frt)m  the 
plaintiff  of  his  claim  to  be  repaid,  the  defendant  had 
transmitted  to  his  principals  the  whole  of  the  money, 
amounting  in  all  to  8000/.,  which  he  had  received  from 
the  various  underwriters  on  this  policy,  with  the  excep- 
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tion  of  two  sums  of  607/.  35.  lOd.  and  608/.  10^.  lid.        iggx. 
The  first  of  these  he  accounted  for  with  his  principals      Holland 

thus :    he  had  a  claim  a£:ain8t  them  for  disbursements       „  ^' 

^^  Russell. 

and  commission,  and  in  his  account  delivered  at  the  end 
of  the  year  he  entered  that  sum  of  607/.  3*.  lOd.  to 
their  credit,  and  struck  the  balance,  which  proved  in 
their  favour,  and  credited  them  with  that  balance  in 
the  next  year's  account,  both  of  which  accounts  were 
accepted  and  ratified  by  the  principals.  The  latter  sum 
he  had,  by  the  authority  of  his  principals,  applied  towards 
the  payment  of  the  expences  of  the  action  of  Russell  v. 
ThomtoHy  which  amounted  to  nearly  1000/. 

The  Lord  Chief  Justice  left  to  the  jury  to  say  whether 
the  omission  by  the  defendant  to  communicate  the  con- 
tents of  the  captain's  letter  to  the  underwriters  was 
done  with  a  fraudulent  intention  to  deceive.  The  jury 
having  found  in  the  negative,  a  verdict  was  entered  for 
the  defendant;  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  himself  for  200/.,  or  such  other 
sum  as  the  Court  should  direct,  if  the  Court  should  be 
of  opinion  that,  upon  the  facts  proved,  he  was  entitled 
to  recover  back  the  smn  paid  by  him  to  the  defendant 
in  ignorance  of  the  letter  j  the  Court  having  power  to 
draw  inferences  of  fact. 

Bovill,  in  Easter  Term  1861,  obtained  a  rule  accord- 
ingly. 

This  rule  was  argued  during  the  Term,  on  the  30th 
May:  before  Cockbum  C.  J.,  and  Wighiman  and  Black- 
bum  J  J. 

Lush  and    Watkin    Williams  shewed  cause. — If  this 
VOL.  I.  2  o  B.  &  s. 
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1861.  action  had  been  brought  agamst  the  owners  of  the 
Hollamd""  «hip,  the  plaintiff  would  have  been  entitled  to  recover 
BusssLb.  back  this  money  as  paid  under  a  mistake  of  fact ;  for 
Russell  V.  Thornton  (a)  has  decided  that  the  non-com- 
munication of  the  captain's  letter  to  the  underwriters 
was  an  act  vitiating  the  policy.  But  the  defendant 
was  only  an  agent  acting  for  the  owners  of  the  ship : 
and  the  rule  of  law  deducible  from  the  cases  is  that, 
where  an  agent  who  has  received  money  for  his  principal 
pays  it  over  to  the  principal,  bona  fide  and  without 
notice  to  the  contrary  from  the  party  paying,  the  agent 
is  not  liable  to  refund  if  it  turns  out  to  have  been  paid 
through  mistake  of  fact,  but  the  party  seeking  to  recover 
it  back  mijist  sue  the  principal ;  Butler  v.  Harrison  {b\ 
Cox  V.  Prentice  (c),  Murray  v.  Mann  (d),  Bone  v. 
JEkless  (e).  And  the  same  rule  holds  although  the  agent 
has  not  actually  paid  the  money  to  the  principal, — it  is 
enough  if  the  agent  has  altered  his  position,  on  the 
faith  of  being  allowed  credit  for  the  money;  Shyring 
V.  Greenwood  (/).  Here  the  agent  has  actually  trans- 
mitted to  the  principal  part  of  the  money ;  some  more 
has  been  allowed  in  account  between  them ;  and  the 
residue  has,  with  the  consent  of  the  principal,  been 
appropriated  by  the  agent  in  part  liquidation  of  a  debt 
incurred  by  the  agent  in  bringing  an  action  for  the 
principal.  It  makes  no  difference  whether  the  plaintiff 
knew  that  the  defendant  was  an  agent  or  not ;  but,  if 
that  point  is   material,   the   evidence   shews  that  he 

(a)  4  5:  #  JV.  788 ;  affinned  on  error,  6  Id.  140. 
(6)  Cofcp.  565.  (c)  3  Mau.  4-  8.  344. 

{d)  2  Exch,  538.  (e)  6  H.  j-  N.  925. 

t/^  4  Z?.  #  C.  281. 
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did  know  it.   All  this  is  in  accordance  with  the  principle      '  1861. 
laid  down  by  Lord  Mansfield  in  Moses  v.  Macferlan  {a\      Holland 
that  the  action  for  money  had  and  received  "lies  only      rumbll. 
for  money  which^  ex  aequo  et  bono^  the  defendant  ought 
to  refund.^* 

Bovill  and  Honyman,  in  support  of  the  rule. — The 
first  answer  to  the  general  argument  of  the  other  side 
is,  that  the  defendant  cannot  be  looked  upon  as  a  mere 
agent.  He  was  a  principal^  or  at  least  may  be  treated 
as  such :  for  he  employed  brokers  to  effect  this  policy^ 
it  was  effected  in  his  name^  the  moneys  due  on  the  policy 
were  paid  to  him^  and  he  brought  an  action  in  his  own 
name  against  one  of  the  imderwriters  who  refused  to 
pay.  The  second  answer  is  that  the  rule  of  law  respecting 
the  liability  of  agents^  as  stated  by  the  other  side^  does 
not  apply  where  the  agent  was  the  person  who  knew 
the  fact  the  suppression  of  which  vitiated  the  policy ; 
Snowdon  v.  Davis  (A),  Oates  v.  Hudson  (c)  Parker  v. 
The  Bristol  Railway  Company  (d):  and  it  makes  no 
difference  that  the  suppression  was  not  with  fraudulent 
intent  on  his  part.  In  Carter  v.  Boehm  (e)  Lord  ManS" 
field  says,  p.  1909,  "The  special  facts,  upon  which  the 
contingent  chance  is  to  be  computed,  lie  most  commonly 
in  the  knowledge  of  the  insured  only :  the  underwriter 
trusts  to  his  representation,  and  proceeds  upon  confi- 
dence that  he  does  not  keep  back  any  circumstance  in 
his  knowledge,  to  mislead  the  underwriter  into  a  belief 
that  the  circumstance  does  not  exist,  and  to  induce  him 
to  estimate  the  risk,  as  if  it  did  not  exist.     The  keeping 

{a)  2  Burr.  1005.  1012.  {h)  1  Taunt,  359. 

(r)  G  Exch.  346.  {d)  6  Exch.  702. 

(#)  3  Burr.  1905. 

2  G  2 
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1861.'      back  such  circumstance  is  k  fraud,  and  therefore  the 
Holland      policy  is  void."     Every  man  must  be  supposed  to  know 
RussELr^      the  law;    Bilbie  v.  Lumley{a).      WTierc  an  auctioneer 
pays  over  to  his  principal  the  deposit  money  received 
from  a  purchaser,  the  purchaser  may  sue  the  auctioneer 
to  recover  it  back,  if  a  good  title  cannot  be  made; 
Edwards  v.  Hodding  {b\  Gray  v.  Gutteridge  (c).    [^/acA- 
bum  J.     There  the  auctioneer  paid  over  money  which 
he  had  no  right  to  pay  over.     He  was  a  stakeholder, 
and  should  have  held  the  money  until  his  agency  was 
determined,  whereas  he  took  upon  himself,  to  determine 
it  prematurely.   Wightman  J.  Those  cases  do  not  apply.] 
At    least    the    plaintiff  is   entitled    to   recover    the 
sums    not    actually  paid    over  by    the    defendant    to 
the   principal.      Buller  v.    Harrison  {d),    and    Cox  v. 
Prentice  (e),    which  are    relied   on   by  the   other   side, 
shew  this;  and  Sweeting  v.  Pearce(f)  is  to  the  same 
effect.     Skyring  v.  Greenwood  (g)   is   inconsistent  with 
the  subsequent  case  of  Dails  v.  Lloyd  (A).    [Blackburn  J. 
referred  to  Livingstone  v.  Whiting  (i).]      In   Story  on 
Agency,  §  300,  the  law  is  thus  laid  down.  "  Tlie  liability 
of  agents  to  third  persons,  on  contracts,  may  also  arise 
from  acts  done,  or  refused  to  be  done,  by  such  agents. 
Thus,  for  example,  if  a  party,  who  has  paid  money  to  an 
agent  for  the  use  of  his  principal,  becomes  entitled  to 
recall  it,  he  may,  upon  notice  to  the  agent,  recall  it, 
provided  the  agent  has  not  paid  it  over  to  his  principal, 
and  also  provided  no  change  has  taken  place  in  the 


(a)  2  East,  409.  (h)  5  Taunt.  815. 

(c)  3  Car.  4'  P.  40.  (d)  Cowp.  5C5. 

(e)  3  Mau.  cj-  S.  344,  (/)  7  C.  B.  N.  S.  449. 

(ff)  4B.4'C.  281,  (A)  12  Q.  B.  531. 

(i)  15(2.5.722. 
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situation  of  the  agent  since  the  payment  to  him,  before        1861. 
such  notice.     The  mere  fact,  that  the  agent  has  passed      Holland 
such  money  in  account  with  his  principal,  or  that  he      RusVell. 
has  made  a  rest  in  his  accounts,  without  any  new  credit 
being  given  to  the  principal,  will  not  of  itself  be  sufficient 
to  entitle  the  agent  to  retain  the  money,  when  the  party 
entitled  to  recall  it,  demands  it    But  if  a  new  credit  has 
been  given  to  the  principal  since  the  payment,  or  if  bills 
have  been  accepted,  or  if  advances  have  been  made,  on 
the  footing  of  it,  the  payment  cannot  be  recalled." 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  This  is  an  action  brought  against 
the  defendant,  in  whose  name  an  insurance  had  been 
effected  on  a  foreign  vessel,  called  The  Butjadinffen,  to 
recover  back  a  sum  of  money  paid  by  the  plaintiff  as  one 
of  the  insurers,  in  ignorance  of  a  certain  fact  the  effect 
of  which  had  been  to  make  the  insurance  voidable, 
namely  the  omission  of  the  defendant  to  communicate 
at  the  time  of  procuring  the  policy,  (which  was  a  time 
policy),  information  he  had  received  that  the  vessel  had 
got  on  shore  and  had  sustained  material  damage.  It 
was  admitted  on  the  part  of  the  defendant  that  all 
question  as  to  the  validity  of  the  policy  was  concluded 
by  the  decision  of  the  Court  of  Exchequer  in  the  case  of 
Russell  V.  Thornton  (a),  and  that,  if  the  insurance  had  been 
effected  by  the  defendant  as  principal,  the  amount  paid  by 
the  plaintiff  would  have  been  recoverable  back  from  him 
in  this  action.  The  defence  rested  on  the  fact  that  the 
defendant,  in  effecting  the  insurance  in  the  name  of  him- 

(a)  4  H.  #  xV.  788;  affirmed  on  error,  6  Id.  140. 
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1861.  self  and  those  whom  it  might  concern,  had  in  reality 
Holland  acted  only  as  the  agent  of  the  foreign  owners,  not  being 
Russell,  himself  interested  in  the  ship,  and  that,  having  received 
the  payments  on  the  insurance  as  their  agent,  he  had 
either  transmitted  the  amount  or  expended  it  by  their 
direction,  or  had  given  them  credit  for  it  in  an  account 
finally  settled  between  him  and  them,  prior  to  any  notice 
of  objection  by  the  plaintiff  to  his  parting  with  the 
money. 

It  appeared  that  the  defendant,  having  received  on 
the  policy,  which  was  effected  for  11,000/.,  sums  amount- 
ing to  8000/.,  had  transmitted  that  amount  to  his  prin- 
cipals ;  minus  two  sums,  one  of  607/.  35.  lOrf.,  and  the 
other  of  608/.  lOs.  lid.  The  former  of  these  two  sums  he 
had  allowed  in  account  with  his  principals  in  respect  of 
a  claim  of  his  own  against  them  for  disbursements  and 
commission ;  the  latter  he  had  retained  by  their  authority, 
to  defray  the  expenses  of  the  suit  against  Thornton  for 
the  amount  underwritten  for  on  the  policy  by  the  latter. 
Under  these  circumstances  it  was  contended  that 
the  case  came  within  the  principle  that  an  agent 
having  received  money  on  account  of  his  principal 
and  paid  it  over  to  the  principal  without  notice 
to  the  contrary,  is  absolved  from  responsibility  to 
the  party  from  whom  he  received  it ;  and  that  the 
defendant,  having  received  the  money  as  agent  and 
paid  it  to,  or  on  account  of  his  principals,  or  allowed 
it  conclusively  in  account  with  them,  without  any  notice 
of  revocation,  could  not  be  called  upon  to  refund.  To 
this  it  was  answered  on  the  part  of  the  plaintiff  that, 
the  policy  having  been  effected  in  the  name  of  the  de- 
fendant, the  payment  must  be  taken  to  have  been  made 
to  him  as  principal.     With  reference  to  this  point,  we 
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are  of  opinion  that  the  plaintiff  fails  upon  the  facts.         1861. 
Not  only  is  it  clear  that  the  defendant  was  acting  solely      Holland 
as  agents  but  (the  Court  having  power  to  draw  infer-      BuasKLL. 
ences  of  fact)  we  are  of  opinion  that  the  plaintiff  was 
aware  that  the  defendant  was  acting  as  agent  for  the 
foreign  owners^  and  as  such^  made  to  him  the  payment 
of  the  money  he  now  seeks  to  recover  back.     It  is, 
therefore,  unnecessary  to  consider  the  proposition  con- 
tended for  on  behalf  of  the  defendant,  that  the  mere 
fact  of  the  defendant  having  been  an  agent  would  have 
been  sufficient  to  raise  this  defence,  even  if  the  plaintiff 
had  not  known  him  to  be  such  at  the  time  the  payment 
was  made. 

Secondly,  it  was  contended  for  the  plaintiff  that, 
although  the  jury  have  negatived  any  intentional  fraud 
on  the  part  of  the  defendant,  yet  as  the  suppression  of  a 
material  fact  whereby  the  policy  became  vitiated  was 
throughout  known  to  the  defendant,  the  receipt  of  the 
money  and  the  transmission  of  it  to  his  principals 
could  not  be  held  to  be  other  than  a  fraud  in  law,  and 
that  the  defendant  must  be  considered  as  in  the  same 
position  as  though  he  had  received  notice  not  to  pay 
over  the  money  on  the  ground  that  the  policy  had  been 
found  to  be  open  to  the  exception  now  taken.  To  this 
contention  we  think  a  sufficient  answer  is  afforded  by  the 
combined  facts,  first,  that  the  proceedings  of  the  defendant 
were  throughout  bona  fide — he  having  been  led  to  believe 
that  the  representation  of  the  master  as  to  the  damage 
the  ship  had  sustained  was  exaggerated,  and  also  that, 
as  the  damage  would  be  made  good  imder  a  prior  in- 
surance, its  existence  need  not  be  communicated  on  the 
proposal  for  the  new  policy;  and,  secondly,  that  the 
effect  of  the  concealment  complained  of  was  not  to 
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1861.  make  the  policy  void,  but  voidable  only.  Under  these 
Holland  circumstances  the  defendant,  receiving  the  money  for 
RuMELL.  ^^  principals,  not  only  without  any  notice  that  excep- 
tion would  be  taken  to  the  policy,  but,  further,  with  a 
full  belief  that  none  would  be  taken,  did  no  more  than 
discharge  his  duty  in  handing  over  the  money.  We  see 
no  reason,  therefore,  to  exclude  him  from  the  benefit  of 
the  rule  that  an  agent  recei\ing  money  on  account  of 
his  principal  and  paying  it  over  to  the  principal,  without 
notice  to  the  contrary,  is  protected  against  any  claim 
which  the  party  from  whom  it  was  received  would  have 
had  if  the  money  had  still  remained  in  his  hands.  When 
money  so  paid  to  an  agent  has  once  been  bona  fide 
parted  with,  without  notice,  the  liability  of  the  agent 
ceases,  and  the  claim  of  the  party  paying  it  can  be  en- 
forced only  against  the  principal  to  whom  the  money  has 
been  handed  over. 

The  arguments  we  have  thus  far  been  considering  have 
reference  to  the  entire  amount  received  by  the  defendant. 
But,  it  was  further  contended  on  behalf  of  the  plaintiff 
that,  even  if  the  foregoing  rule  should  be  held  to  protect 
the  defendant  as  to  the  amount  which  he  had  actually 
transmitted  to  his  principals,  the  two  sums  of  6071. 8«.  lOd. 
and  608/.  lOs.  llrf. — the  first  of  which  he  had  retained  to 
satisfy  his  own  claim  on  his  principals,  the  second  to 
meet  the  expences  of  the  action  against  Thornton — stood 
on  a  different  footing,  and  that,  as  to  these  sums,  the 
defendant,  not  having  actually  parted  with  them,  was 
still  liable  to  the  plaintiff. 

As  to  the  first  of  these  sums  we  were  pressed  on 
the  argument  with  the  authority  of  the  cases  of  Buller 
V.  Harrison  (a),  and  Cox  v.  Prentice  {b),  in  which  it  was 

(a)  Cowp,  565.  (A)  3  Mau.  j-  S.  344. 
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held  that  an  agent  having  merely  carried  money  received  1861. 
by  him  to  the  credit  of  the  principal  in  a  debtor  and  Holijusd 
creditor  account^  although  he  had  transmitted  such  B.vmuM 
accoimt  to  the  principal^  still  remained  liable  to  the 
party  by  whom  the  money  had  been  paid  and  who  on 
sufficient  cause  demanded  its  repayment.  While  we 
fully  recognise  the  authority  of  these  cases^  we  are  of 
opinion  that  the  present  case  stands  on  a  different  foot- 
ing. In  those  cases^  the  account  being  still  open  be- 
tween the  parties,  the  position  of  the  agent  was  not 
prejudiced  by  having  to  refund  the  money.  In  the 
present  case  the  defendant,  having  a  claim  against  his 
principals,  transmits  to  them  an  account  made  up  to 
the  end  of  the  year,  in  which  giving  them  credit  for 
the  amount  received  on  this  policy,  he  debits  them  with 
the  amount  of  his  claim,  and  strikes  a  balance  which 
proves  to  be  in  their  favour.  With  this  balance  he 
credits  them  in  a  further  account  for  the  ensuing  year, 
which  account  was  afterwards  transmitted  to  them  in 
due  course.  Both  accoimts  were  adopted  and  agreed 
to  by  the  principals.  The  account  thus  became  a  settled 
accoimt  between  the  parties ;  and  the  transaction  is  in 
effect  the  same  as  though  the  agent  had  paid  over  the 
whole  amount  to  the  principals  and  had  received  back 
the  amount  of  his  claim.  He  cannot,  any  more  than 
he  could  in  the  case  lastly  put,  call  upon  the  principals 
to  pay  over  again ;  and  he  ought,  therefore,  to  be  equally 
held  free  from  liability  to  the  opposite  party. 

The  question  as  to  the  sum  of  6087. 1  Os.  lid,  expended  in 
the  prosecution  of  the  action  against  Thornton  appears  to 
us  free  from  difficulty.  This  sum,  which  it  may  be  assumed 
would  otherwise  have  been  transmitted  to  the  principals, 
was  by  their  assent  and  desire  retained  for  the  purpose 
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1861.  of  its  being  applied  to  the  carrying  on  of  a  suit  bon4 
Holland  ^^e  instituted  and  prosecuted  on  their  behalf.  This 
BubVell.  expenditure,  haying  been  made  by  the  direction  of  the 
principals,  is,  therefore,  equivalent  to  a  payment  actually 
made  to  them ;  and  the  defendant  must  be  considered  in 
the  same  position  as  though  he  had  handed  over  the 
amount. 

Our  judgment  is  based  throughout  on  the  assumption^ 
as  fully  warranted  by  the  finding  of  the  jury  and  the 
evidence,  that  the  defendant  acted  all  along  bona  fide, 
and  without  knowledge  of  any  objection  on  the  part  of 
the  plaintiff  to  his  parting  with  the  money  to  or  on 
account  of  his  principals.  Although  the  defendant 
made  the  fatal  mistake  of  withholding  the  information 
he  had  received  as  to  the  state  of  the  ship,  the  jury 
have  found  that  he  did  so  without  any  intention  of 
firaud ;  nor  was  any  objection  put  forward  by  the  in- 
surers, who  had  paid  on  the  policy  till  after  the  trial 
of  the  action  of  Russell  v.  Thornton  (a),  in  which  the 
ground  of  exception  was  for  the  first  time  disclosed. 

# 

The  appropriation  of  the  money  had  in  the  meantime 
been  made  by  the  defendant  without  knowledge  of 
the  ground  of  exception,  or  that  the  policy  was  liable 
to  be  avoided,  still  less  that  the  plaintiff  would  seek 
to  repudiate  the  contract. 

Under  these  circumstances  we  are  of  opinion  that 
the  defendant  cannot  be  called  upon  to  refund,  and 
consequently  that  this  rule  must  be  discharged. 

Rule  discharged. 

(a)  ^H.j-N,  788;  affirmed  on  error,  6  Id.  140. 
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1861. 


Mellors  against  Shaw  and  Unwin.  Friday 

*^  June  21  St. 

Declaration  stated  that  defendants  were  owners  of  a  coal  mine,  and  „ 
plaintiff  was  employed  by  defendants  as  a  collier  in  the  mine,  and  in  the       ^^  ^ 

course  of  his  employment  it  was  necessary  for  him  to  descend  and  ^^^^' 

Atw.^nA   throiiorh    a.  «haft  ftnnatnir*tft.-l   hv  r)AfpnHA.ntfl  ?   that  hv  thfl   TiAffli-  •*'*/*<y^»<'^  <y 


master. 


gence  of  defendants  the  shaft  was  constructed  unsafely,  and  was,  by   ^J***^* 
«w.^<...«  ^*  ~^*  u„: M^ *i-  i; J ^^. 1  :« — .f^ au:^-^     Jrartners. 


apparatus  JT 
having  been  provided  by  defendants  to  protect  plaintiff  "from  injuries  ^^^^^*^' 
arising  from  the  unsafe  state  of  the  shan,  a  stone  fell  from  the  side 
of  the  shaft  on  the  head  of  the  plaintiff,  and  he  was  dangerously  wounded. 
Plea,  not  guilty.  At  the  trial  it  was  proved  that  S,^  one  of  the  two  defend- 
ants, was  manager  of  the  mine,  and  that  it  was  worked  under  his  personal 
superintendence ;  and  that  the  plaintiff  was  not  aware  of  the  state  of  the 
shaft.  The  jury  found  that  the  defendants  were  guilty  of  personal  negli- 
gence.   Heia, 

1.  On  motion  to  enter  a  nonsuit,  that  on  this  finding  of  the  jury  8, 
was  liable,  and  therefore  the  other  defendant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment  that  the  declaration  must  be  taken 
to  allege  personal  knowledge  in  the  defendants  of  the  state  of  the  shaft, 
and  therefore  the  action  was  maintainable. 

3.  Per  Crompton  J.  The  doctrine  that  if  there  is  only  a  scintilla  of 
evidence  for  the  jury  the  verdict  of  the  jury  is  not  to  be  disturbed,  is 
now  exploded. 

^HE  declaration  stated  that  the  defendants^  at  the 
time  of  the  committing  of  the  grievances  therein- 
after mentioned^  were  the  owners  of  a  certain  coal  mine, 
and  the  plaintiff  was  employed  by  the  defendants  as  a 
collier,  to  do  certain  work  for  the  defendants  in  the  said 
mine,  and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  descend  into  the  said  mine,  and 
ascend  therefrom,  through  a  certain  shaft  of  the  said 
mine,  also  constructed  by  the  defendants.  It  then 
alleged  that,  by  the  negligence  and  fault  of  the 
defendants,  the  shaft  was  constructed  unsafely,  and  in 
a  defective  and  improper  manner,  and  was,  by  reason 
of  not  being  sufficiently  lined  or  cased,  in  an  unsafe  and 
unfit  condition  for  being  used  for  the  purpose  aforesaid, 
which  the  defendants  well  knew ;  and  by  reason  of  the 
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1861.  premises,  and  also  by  reason,  as  the  defendants  well 
Mellobs  knew,  of  no  sufficient  or  proper  apparatus  having  been 
Shaw  provided  by  the  defendants  to  protect  the  plaintiff  while 
so  employed  by  them,  in  the  mine  as  aforesaid,  from 
injuries  arising  from  the  unsafe  state  of  the  shaft,  while 
the  plaintiff  was  in  the  course  of  his  employment, 
ascending  the  shaft,  a  large  stone  fell  from  the  side  of 
the  shaft  on  the  head  of  the  plaintiff,  and  thereby  the 
plaintiff  was  dangerously  wounded,  &c. 

Plea,  not  guilty. 

On  the  trial,  before  Keating  J.,  at  the  Lent  Assizes 
for  Yorkshire  in  1861,  it  appeared  that  the  plaintiff,  at 
the  time  of  the  accident,  was  a  pitman  in  the  employ- 
ment of  the  defendants,  who  were  owners  of  a  colliery  at 
Brightside,  near  Sheffield.  The  defendant  Shaw  was  the 
manager  of  the  colliery,  and  it  was  worked  under  his 
personal  superintendence.  The  shaft  in  which  the 
injury  was  received  by  the  plaintiff  had  beensimk  about 
six  years,  and,  until  June  1859,  it  had  been  used  as  an 
air  shaft,  with  fire  at  the  bottom,  for  causing  a  draught 
upwards :  it  was  then  converted  into,  and  at  the  time  of 
the  accident  in  Maijy  1860,  was  used  as  a  drawing  shaft. 
It  passed  through  several  strata,  one  of  which  was 
argillaceous  stone,  called  "  bind/^  The  "  bind,"  under 
the  action  of  the  air  and  heat,  when  the  shaft  was  used 
as  an  air  shaft,  would  be  subject  to  crumble  and  fall ; 
and  when  it  was  converted  into  a  drawing  shaft,  it  would 
have  been  safer  to  have  cased  or  lined'  it  throughout. 
In  fact  only  a  portion  of  the  shaft  at  the  top,  and  another 
portion  at  the  bottom,  were  cased  or  lined.  In  order 
to  protect  the  men  from  any  thing  falling  from  the  sides 
of  the  shaft,  while  ascending  or  descending,  it  had 
become  a  common  precaution  to  put  metal  coverings. 
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called  '*  bonnets/^  over  the  cages  in  which  the  men  were  let        1861. 
down  or  drawn  up.     Two  "  bonnets''  had  been  provided      Mellom 
by  the  defendants;  but  neither  of  them  was  over  the        shaw. 
cage  in  which  the  plaintiff  was  being  drawn  up  at  the 
time  he  received  the  injury.     The  plaintiff  had  been  in 
the  employment  of  the  defendants  about  three  years  ago ; 
he  then  left,  and  returned  to  them  about  a  fortnight  before 
the  accident.     He  did  not  know  that  the  shaft  was  not 
cased  or  lined   all  the  way.     Evidence  was  given  for 
the   defendants  to  shew  that  they  exercised  the  same 
ordinary  care  and  vigilance  as  was  used  in  collieries  in 
the  neighbourhood  to  keep  the  shafts  safe ;  that  the  shaft 
had  been  safely  used  for  six  years  before  the  accident, 
and  without  remonstrance  or  notice  to  them  that  it  was 
dangerous.     Upon  the  evidence  it  was  doubtful  whether 
the  injury  to  the  plaintiff  was  caused  by  the  falling  of 
'*  bind"  from  the  sides  of  the  shaft,  or  by  the  plaintiff  *s 
head  striking  one  of  the  stays  in  the  shaft.     Indepen- 
dently  of  this  question  of  fact,  it  was  contended,  on 
behalf  of  the  defendants,  that  there  was  no  evidence  that 
the  defendants  knew  that  the  shaft  was  not  in  a  condition 
fit  to  be  used,  nor  any  evidence  of  personal  negligence 
on  their  part.     The  learned  Judge  having  declined  to 
nonsuit,    the    jury    found    that    the    defendants    were 
guilty  of  personal  negligence  both  as  to  the  state  of  the 
shaft  and  as  to  the  cage  not  being  covered  with  a  bonnet ; 
and  gave  a  verdict  for  the  plaintiff  for  150i     Leave  was 
reserved  to  the  plaintiff  to  move  to  enter  a  nonsuit  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to 
go  to  the  jury. 

In  the  following  Easter  Term, 

Monk  obtained  a  rule  to  shew  cause  accordingly,  or  in 
arrest  of  judgment  on  the  ground  that  the  declaration 
did  not  shew  any  cause  of  action. 
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1861.  Mardsty  and  Quoin  shewed  cause. — First,  both  the 

~^^  defendants  are  liable.     Though  the  defendant  Skaw  was 

^'  acting  B&  manager,  he  was  also  acting  as  a  partner,  and 

the  negUgence  of  one  partner  is  imputable  to  the  other ; 
so  that,  if  the  defendant  Shaw  is  liable,  the  defendant 
Unwin  is  liable  also ;  Ashworth  v.  Stanwix  (a).  Now  there 
was  reasonable  evidence  for  the  jury  both  as  to  the  cause 
of  the  accident  and  of  personal  negligence  in  the  defendant 
Shaw.  There  was  a  statutory  duty  on  the  defendants  to 
case  or  line  the  shaft.  By  rule  4  of  the  General  Rules  to 
be  observed  in  every  coal  mine  by  the  owner,  contained 
in  sect  4  of  stat.  18  &  19  Vict  c,  108.  "  Every  working 
and  pumping  pit  or  shaft  where  the  natural  strata  under 
ordinary  circumstances  are  not  safe  shall  be  securely 
cased  or  lined.^^ 

Secondly,  the  declaration  states  a  good  cause  of 
action,  by  alleging  negligence  in  the  defendants.  If 
the  plaintiff  knew  the  insecure  state  of  the  shaft,  or 
of  the  machinery,  and  took  the  risk  upon  himself, 
so  as  to  exempt  the  master,  according  to  the  decision  in 
Priestley  v.  Fowler  {b),  the  allegation  that  the  accident 
was  caused  by  the  negligence  of  the  defendants  would 
not  be  supported.  In  Roberts  v.  Smith  (c),  where  the 
Exchequer  Chamber  held  that  there  was  evidence  to  go 
to  the  jury  that  the  accident  was  caused  by  the  negli- 
gence of  the  defendants,  the  declaration  did  not  contain 
an  allegation  that  the  plaintiff  did  not  know  the  bad  con- 
dition of  the  putlogs.  The  rule  of  pleading  is  that  each 
pleading  should  contain  a  good  prima  facie  case. 

T.  Jones  {of  the  Northern  Circuit),  contra. — First,  the 
finding  of  the  jury,  that  the  injury  to  the  plaintiff  was 

(fl)  SO  L.  J.  Q,  B,  183 ;  8,C.l  Jur.  N.  S.  467. 

(b)  SM.^-W.  1.  (r)  2H.4'  N.  213. 


▼. 
Shaw. 
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caused  by  the  falling  of  the  "bind/'  was  unreasonable.  iggi, 
[Blackburn  J.  On  the  question  of  entering  a  nonsuit^  Mellobs 
we  must  take  the  case  as  it  stands  upon  the  evidence 
for  the  plaintiff.]  There  was  no  reasonable  evi- 
dence in  support  of  the  declaration.  The  declaration 
alleges  that  the  defendants  knew  that  the  shaft  was  in 
an  unsafe  condition.  [Blackburn  J.  If  the  defendants 
ought  to  have  known  that  it  was  in  an  unsafe  condition^ 
the  declaration  is  proved.] 

Secondly^  it  is  not  alleged  in  the  declaration  that 
the  plaintiff  did  not  know  the  state  of  the  shaft  and 
of  the  machinery.  According  to  the  doctrine  laid  down 
in  Priestley  v.  Fowler  (a),  a  master  is  not  liable  to 
his  servant  for  injury  which  he  receives  in  the  service, 
where  the  servant  enters  into  the  service  with  a  know- 
ledge of  the  risk  of  injury  which  he  incurs.  The  prin- 
ciple in  that  case,  and  in  Wigmore  v.  Jay  (b),  is  that  the 
servant  accepts  those  risks  of  the  service.  [Crompton  J. 
In  Bartonshill  Coal  Company ,  apps.,  Reid,  resp.  (c),  Lord 
Cranworth  states  it  as  "  a  principle  estabhshed  by  many 
cases  that,  when  a  master  employs  his  servant  in  a  work 
of  danger,  he  is  bound  to  exercise  due  care  in  order  to 
have  his  tackle  and  machinery  in  a  safe  and  proper  con- 
dition." Whether,  if  injury  accrued  to  a  servant  so  em- 
ployed, it  would  be  sufficient  to  shew  that  the  master 
had  not  put  his  tackle  and  machinery  in  a  safe  and 
proper  condition,  it  is  not  necessary  in  this  case 
to  consider ;  because  the  declaration  alleges  that 
there  was  knowledge  in  the  defendants  that  the  shaft 
and  machinery  were  not  in  a  safe  state.  Blackburn  J. 
The  declaration  in  Priestley  v.  Fowler  (a)  contained  no 
such  allegation ;  Lord  Abinger,  in  delivering  the  judgment 

(a)  3  i»f.  #  W.  I.  (ft)  5  Exch.  354. 

(r)  3  Macq.  206.  288. 
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1861.  of  the  Court,  said,  p.  5,  "  As  the  declaration  contains  no 
Mellors      charge  that  the  defendant  knew  any  of  the  defects  men- 

Shaw.  tioned,  the  Court  is  not  called  upon  to  decide  how  far 
such  knowledge  on  his  part  of  a  defect  unknown  to  the 
servant  would  make  him  liable."]  In  the  cases  in  which 
the  master  has  been  held  liable,  there  have  been  special 
circumstances  taking  them  out  of  the  general  rule.  In 
Roberts  v.  Smithy  in  the  Exchequer  Chamber  (a),  the  ser- 
vant had  no  reason  to  suspect  the  bad  condition  of  the 
putlogs  :  the  master  entrapped  him  into  the  use  of  them. 
[Blackburn  J.  referred  to  Dynen  v.  Leach  (i).]  The  non- 
liability of  the  master  for  an  injury  to  a  servant  from  the 
negligence  of  a  fellow  servant  is  an  application  of  the 
principle  in  Priestley  v.  Fowler ;  the  servant  enters  the 
service  with  a  knowledge  that  he  incurs  that  risk; 
Wigmore  v.  Jay  (c),  Wigget  v.  Fox  (d).  In  Tarrant  v. 
Webb  (e),  an  exception  to  the  rule  was  introduced  where 
the  master  was  guilty  of  want  of  care  in  the  selection  of 
proper  servants. 

WiGUTMAN  J.  had  gone  to  Chambers. 

• 

Crompton  J.  After  the  decision  of  this  Court  in 
Ashworth  v.  Stanwix  {f\  which  I  think  was  a  right 
decision,  we  must  hold  that  if  the  defendant  Shaw  is 
liable  for  personal  negligence,  his  partner,  the  other 
defendant,  is  liable  also. 

The  first  question  then  in  the  case  is,  whether 
there  was  evidence  to  go  to  the  jury  of  negli- 
gence against  the  defendant  Shaw.  I  should  have 
arrived  at  a  different  conclusion   from   that  to  which 

(a)  2H.^K  213.  (*)  26  L.  J.  N.  S.  Exch,  221. 

(c)  5  Exch.  354.  (d)n  Exch.  832. 

{€)  18  a  B.  797. 

(/)  30  /..  ^  <?.  ^.  183;  7  Jur.  N.  S.  4f»7. 
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the  jury  came  upon  the  evidence  before  them,  but  there        1861. 

could  be   a  fresh  inquiry  only  on  payment  of  costs,      mellobb 

which  the  defendants,  acting  I  doubt  not  wisely,  have        g  ^' 

declined  to   ask  for.     The  doctrine  that,  if  there  was 

only  a  scintilla  of  evidence  for  the  jury,  the  verdict  is 

not  to  be  disturbed,  has  been  exploded  (a) ;  but  we  must 

not,  on  that  account,  promulgate  the  motion  that,  though 

there  was  substantial  evidence  to  be  left  to  the  jury,  we 

will  send  a  case  down  again  and  again;  otherwise  we 

may  do  away  with  trial  by  jury  altogether.     It  would 

be  going  too  far  to  say  that  there  was  no  case  for  the 

jury  on  this  evidence,  though  I  am  not  satisfied  that 

the  verdict  was  right.     [His   Lordship  commented  on 

the]evidence.] 

Then,  it  is  said  that  the  case  falls  within  the  principle 
of  Priestley  v.  Fowler  (i),  and  that  class  of  cases  in  which 
an  action  against  the  master  has  been  held  not  main- 
tainable. I  have  thought  that  case  rather  inconsistent 
with  the  later  cases  on  the  subject;  but,  considering 
what  was  said  by  my  brothers  in  those  cases,  and  seeing, 
as  my  brother  Blackburn  has  pointed  out,  that  the 
declaration  in  Priestley  v.  Fowler  {b)  contained  no  allega- 
tion that  the  defendant  knew  the  defects  in  the  van  in 
which  the  plaintiff  was  placed,  I  conceive  that  the  rule 
laid  down  in  that  case,  that  a  servant  on  entering  the 
service  of  an  employer  takes  upon  himself  the  risks  of 
the  service,  does  not  apply  where  there  has  been  per- 
sonal negligence  in  the  master  which  causes  the  injury  to 
the  servant.  This  Court  said  so  in  Ashworth  v.  Stanwix  (c) ; 

(a)  See  Avery  v.  Bowden,  in  error,  %K^B.  953.  962.  973;  WheeWm 
V.  Hardisty,  %E.^  B.  232.  262;  Toomey  v.  The  London,  Brighton  and 
South  Coast  Railway  Company,  3  C.  B.  N.  8.  146. 

(h)  SM.^W.  1. 

(c)  30  L.  J.  Q.  B.  183 ;  A  C.  7  Jur.  N.  8.  467. 

VOL.    I.  2    H  B.    &   S. 
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1861.        and    in     Roberts   v.    Smith  {a),    in    the    Exchequer 
Mellobs      Chamber^  the  rule  for  a  new   trial  was    made  abso- 

Sbaw.  lute,  upon  the  ground  that  there  appeared  to  have 
been  evidence  of  "  the  personal  interference  and  negli- 
gence of  the  master/'  In  Tarrant  v.  Wiebb  (b),  the 
Judges  said  that  want  of  care  in  the  selection  of  com- 
petent  servants  would  be  one  instance  of  negligence. 
The  same  law  is  laid  down  in  Ormond  v.  Holland  (c), 
where  the  master  did  not  personally  interfere,  and  there- 
fore he  was  not  liable :  I  said,  p.  106,  "I  think  that  the 
rule  of  law  laid  down  by  Mr.  Hill  is  accurate,  namely, 
that  the  master  is  not  liable  unless  there  be  personal 
negligence  on  his  part,  which  negligence  may  be  either 
in  personally  interfering  in  the  work,  or  in  selecting  the 
servants  who  do  interfere/'  Mr.  Jones  contends  that,  to 
render  the  master  liable,  there  must  be  actual  personal 
interference  on  his  part,  so  as  to  lay  a  trap  for  the  ser- 
vant in  the  particular  matter  from  which  he  received  the 
injury.  I  do  not  agree  to  that ;  I  think  it  is  negligence 
for  which  the  master  is  liable,  if  he  knows  that  the 
machinery  or  tackle  to  be  used  by  the  persons  employed 
by  him  is  improper  or  unsafe,  and  notwithstanding  that 
knowledge  sanctions  its  use,  as  in  Roberts  v.  Smith  {d)  : 
though  there  may  be  a  doubt  as  to  his  liability  where  the 
servant  is  aware  of  the  defective  state  of  the  machinery, 
and  so  may  be  presumed  to  have  taken  upon  himself  the 
extra  risk  for  the  sake  of  extra  wages.  Dynen  v.  Leach  {e) 
is  the  case  most  in  favour  Of  Mr.  Jones's  argument ;  but 
that  was  decided  before  the  recent  cases  on  the  subject, 
and  in  that  case  the  workman  did  the  act  which  directly 
caused  his  death,  and  he  knowingly  used  a  dangerous  ma- 

(a)  2H.^N.  213.  218.  (h)  18  C.  B,  797. 

(c)  E,  B.  4-  E.  102.  {d)  2H.^  N.  218. 

(f)  26  L.  J.  N.  S.  Exch.  221. 


\ 
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chine.   In  this  case  the  evidence  of  the  plaintiff  was^  that        1861. 
he  did  not  know  that  the  shaft  was  not  lined  throughout.       Mbllorb 
The  principle  in  Priestley  v.  Fowler  (a)  is  subject  to  the        g^^ 
exception  involved  in  the  case  which  Lord  Abinger  said, 
p.  5,  the  Court  was  not  called  upon  to  decide :  if  there 
is  personal  negligence  in  the  master  he  is  liable,  and  if 
he  knows  the  defects  which  cause  the  injury,  that  is  evi- 
dence of  personal  negligence.    In  this  case  there  is  some 
evidence  of  such  knowledge,  and  therefore  this  action 
is  maintainable. 

This  disposes  of  the  other  part  of  the  rule  for  arrest- 
ing the  judgment,  because,  if  the  declaration  is  defective 
ia  form,  it  might  be  cured  by  amendment. 

The  rule  therefore  must  be  discharged. 

Blackburn  J.  I  am  of  the  same  opinion.  The  ver- 
dict appears  to  me  not  to  be  satisfiEictory ;  but  there  was, 
in  the  plaintiff's  case,  enough  evidence  of  the  cause  of 
action  to  go  to  the  jury  and  that  was  uncontradicted 
by  the  evidence  for  the  defendants.  There  was  cer- 
tainly some  evidence  from  which  the  jury  might 
reasonably  draw  the  conclusion  that  the  injury  was 
caused  by  the  '^bind^'  falling  upon  the  plaintiff;  and 
the  sides  of  the  shaft  were  in  such  a  state  as  to  be 
some  evidence  of  negligence  in  the  defendant  Shaw  in 
keeping  it  unlined.  Then  Shaw^  one  of  the  defendants, 
being  engaged  in  working  the  mine,  Ashwarth  v.  Stan* 
wix  (b)  establishes  that,  if  he  is  liable  as  master,  the 
other  defendant  is  liable  as  master  also.     We  cannot, 

therefore,  make  the  rule  absolute  to  enter  a  nonsuit. 

* 

(a)  SM.4-  W.  1. 

{h)  30  L.  J.  Q.  B.  183.     S,  C.  7  Jur.  N.  S.  407. 

2  H  2 
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1861.  The  question  therefore  is,    whether   the  defendant 

MELLoaa      Shaw  is  liable.     In  Priestley  v.  Fowler  {a)  the  objection, 

Shaw  ^  stated  by  Lord  Abinger,  p.  5,  was  "that  from  the 
mere  relation  of  master  and  servant  no  contract,  and 
therefore  no  duty,  could  be  implied  on  the  part  of  the 
master  to  cause  the  servant  to  be  safely  and  securely 
carried,  or  to  make  the  master  liable  for  damage  to  the 
servant,  arising  from  any  vice  or  imperfection,  unknown  to 
the  master,  in  the  carriage,  or  in  the  mode  of  loading  or 
conducting  it/'  The  ground  of  the  decision  is  that  there 
was  no  warranty  on  the  part  of  the  master  that  the  carriage 
should  be  free  from  defects  or  that  no  injury  should 
happen  to  his  servant  Much  reasoning  foUows  in  Lord 
Ahinger^^  judgment,  which  introduced  a  new  branch  of 
law,  viz.,  that  the  master  is  not  liable  to  his  servant  for 
the  misconduct  or  negligence  of  others  who  serve  him. 
Roberts  v.  Smith  (b),  in  the  Exchequer  Chamber,  how- 
ever, establishes  that,  where  the  injury  has  been  caused 
by  the  personal  interference  or  negligence  of  the  master, 
the  servant  may  maintain  an  action  against  his  master. 
There  is  this  exception,  that  the  right  of  action  against 
the  master  does  not  extend  to  a  case  where  the  negli- 
gence of  a  fellow-servant  causes  the  injury  :  the  master  is 
not  identified  with  the  servant  for  the  purpose  of  making 
him  liable  for  the  servant's  negligence.  There  is  probably 
another  exception  where  the  master  has  furnished  in- 
struments or  machinery  which  are  dangerous,  but  the 
servant  knows  that  they  are  dangerous,  and  the  danger 
is  so  normal  that  it  is  in  the  ordinary  course  of  the  em- 
ployment :  in  that  case  the  servant  cannot  complain  of  an 
injury  which  he  has  sustained,  because  he  undertook  the 
employment  with  that  risk.     Dynen  v.  Leach  (c)  may  be 

{a)  ZM.^W.  1.  (h)  2H.^  N.  213. 

(o)  26  Z.  J.  N.  S.FJxch.  221. 
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supported  on  that  ground;  in  that  case  there  was 
nothing  to  shew  that  the  master  knew,  and  that  the  ser- 
vant did  not  know,  the  dangerous  state  of  the  machine ; 
therefore  the  plaintiff  was  in  the  position  of  a  servant 
taking  the  employment  with  the  accompanying  risk, 
induced  to  do  so  by  high  wages.  In  this  case  there  was 
such  evidence ;  and  therefore  the  ground  of  non-liability 
does  not  apply. 

The  question  on  the  rule  for  arresting  the  judgment  is 
the  same  as  that  we  have  been  discussing :  the  declara- 
tion must  be  understood  to  allege  that,  by  the  personal 
negUgence  of  the  defendants,  the  shaft  was  in  an  unsafe 
state,  and  that  the  defendants  had  personal  knowledge 
of  that  unsafe  state,  which  make  the  cause  of  action. 

Rule  discharged. 


1861. 


Mellors 
Shaw. 


Tuesday, 
June  26th. 


The   QuEE>J   against  The    Inhabitants   of 

Bbighton. 

Marriage. 

1.  Tho  marriage  of  a  man  with  the  daughter  of  the  half  sister  of   6  ^  6  fr.  4. 
his  deceased  wife  is  null  and  void  by  stat.  5  &  6  fK  4.  c.  54.  ft.  54. 

2.  A  marriage   within   the  prohibited  degrees  of  consanguinity  or    Daughter  of 
affinity  is  null  and  void,  although  one  of  the  parties  is  illegitimate.  deceased  wife* 8 

sister, 

rjPON  an  appeal,  ^t  the  Michaelmas  Quarter  Sessions  ^^»^*^'»^- 

for  the  county  of  Middlesex,  a.  d.  1860,  against  an 
order  of  two  justices  for  the  removal  of  Elizabeth 
Morgan  from  the  township  of  New  Brentford,  in  the 
county  of  Middlesex,  to  the  parish  of  Brighton,  in  the 
county  of  Sussex,  the  Court  confirmed  the  order  subject 
to  the  opinion  of  this  Court,  upon  the  following  case. 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be 
settled  in  Brighton  by  reason  only  of  her  marriage  with 
John  Morgan,  whose  settlement  in  Brighton  is  admitted. 
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1861.        and  who  was  dead  at  the  date  of  the  order  of  removal. 


The  Queen  '^^^  pauper's  maiden  name  was  Jones,  and  she  was  t^e 
Inhabitants  of  ^^^^^^  daughter  of  Daniel  Jones  and  Ann  his  wife. 
Beiqhton.  ijiie  pauper's  mother,  Ann,  was  the  illegitimate  child  of 
Elizabeth  Bartktt  After  her  birth  the  said  Elizabeth 
Bartlett  married  one  Thomas  Haines,  and  had  by  him 
amongst  other  legitimate  children  a  daughter  named 
Mary,  The  said  Mary,  was  legally  married  in  1835  to 
John  Morgan  (the  pauper's  alleged  husband),  and  died 
on  the  19th  of  November  1842.  On  the  19th  October, 
1843,  John  Morgan  was  married  to  the  pauper  lit  Chejh' 
stow  in  Monmouthshire. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  marriage  celebrated  between  John  Morgan  and  the 
pauper  was  valid. 

K  the  Court  should  be  of  opinion  in  the  affirmative, 
the  order  of  removal  is  to  be  confirmed.  If  the  Court 
should  be  of  opinion  in  the  negative,  the  order  of  removal 
is  to  be  quashed. 

The  case  was  argued  in  this  Term ;  on  June  5,  before 
Cockbum  C.  J.,  Wightman  and  Blackburn  J  J. ;  and  on 
June  8,  before  Wightman,  Crompton  and  Blackburn  J  J. 

TV.  J.  Metcalfe  and  Poland,  for  the  respondents. — The 
question  is,  whether  a  marriage  between  a  man  and  the 
daughter  of  an  illegitimate  half-sister  of  his  deceased 
wife  is  legal 

1.  A  wife's  sister's  daughter  is  not  within  the  de- 
grees prohibited  by  God's  law.  In  Regina  v.  Chad- 
wick,  in  error  {a),  it  was  held  that  the  marriage  of  a 
man  with  the  sister  of  his  deceased  wife  was  void 
by  stat.  5  &  6  W^.  4.  c.  54.  s.  2.,  being  within  ''the 
prohibited  degrees  of  consanguinity  or  affinity;"  the  pro- 

{a)  11  Q.  B.  173. 
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hibited   degrees  intended  by  that  statute,  being  those        1861. 
declared  by  the  Legislature  of  Henry  the  8th*s  time  to  be    xhe  Queen 
the  degrees  prohibited  by  God's  law.     But  those  degrees  jj^j^ijj^^  ^^f 
are  not  enumerated,   except  in  the  repealed  stat.  25     Bbiohtoh. 
H,  8.  c.  22.  8,  3.,  and  in  stat.  28  H.  8.  c.  7.  s.  7.,  in 
nearly  the  same  words.     The  judgment  of  the  Court 
for  Divorce  and  Matrimonial  Causes  in  Wing  v.   Tay' 
lor  {a\   decided  that   stat.  28   H.   8.   c.   7.  also   was 
repealed  by  stat.  1  &  2  Ph.  &  M,  c.  8.,  and  was  not 
revived  by  stat.  1  JEL  c.  1. :  so  that  stat.  82  H.  8.  c,  88. 
gives  the  rule  by  which  it  must  be  judged,  whether 
parties  may   lawfully   marry  or   not;   which  rule  is 
that  all  parties  may  lawfully  marry  who  are  not  pro- 
hibited by  God's  law  to  marry,  and  that  ''no  reservation 
or  prohibition,  God's  law  except,  shall  trouble  or  impeach 
any  marriage  without  the  Levitical  degrees.*'  [  Wightman 
J.     Regina  v.  Chadwick,  in  error  (i),  was  decided  after 
much  argument  and  much  consideration.]     This  degree 
is  not  mentioned  in  the  Book  of  Leviticus.    The  first 
prohibition  mentioning  a  wife's  sister's  daughter  is  in  the 
table  set  forth  in  1563,  which  is  sanctioned  by  the  99th 
Canon  of  the  Canons  of  1603 ;  2  Burn,  EccL  Law,  by 
Phillimore,  443,  446 ;  but  those  Canons  do  not  bind  the 
laity  proprio  vigore  (c).     It  must  be  admitted  that  the 
Ecclesiastical  Courts  have  held  marriages  within  these 
degrees  void,  and  that  prohibition,  on  that  account,  has 
been  refused.-   In  Worthy  v.  Wathinson  {d)  a  consulta- 
tion was  awarded,  but  the  inclination  of  the  opinion  of 
the  Court  was  that  the  marriage  with  the  daughter  of  the 
deceased  wife's  sister  was  valid.  [They  also  dted  Snowling 
V.  Nursey  («).]     Fiui;her,  stat  32  H.  8.  c.  88. 8.  2.  requires 

(a)  7  Jur.  N,  8.  737.  (b)  11  Q.  J3, 173. 

(c)  See  Middleton  v.  Crofts,  2  Atk,  650.  G53. 

(rf)  2  Lev.  254;  3  Keb.  060;   T.  Jone^,  118.  (e)  2  Lutw.  1075. 
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1861.        ^^^*  *^6  marriage  should  be  consummated ;  and  the  case 

I  The  Queen    ^^  silent  as  to  that  fact     [Cockburn  C.  J.    That  point  is 

Inhab'tkntfl  t  °^*  ^^8^  ^7  ^^^  c^sc.     Blackbum  J.     If  neccssary,  it 

Bbiohtov.     would  be  presumed  that  the  marriage  was  consummated.] 

Affinity  is  different  fiom  consanguinity.     In  Woods  v. 

Woods  (a),  which  was  a  proceeding  in  the  Consistory 

Court  of  London  for  incest  against  a  man,  for  marrying 

his  niece,  Dr.  Lushington,  said,  p.  529,  '*  whatever  ideas  may 

be  entertained  with  regard  to  marriages  between  persons 

within  the  degrees  of  affinity,  there  is  no  difference  of 

opinion  in  respect  to  marriages  of  this  kind,  where  the 

parties  are  connected  by  consanguinity/' 

2,  The  law  as  to  marriage  within  prohibited  degrees 
does  not  extend  to  the  daughter  of  an  illegitimate  half- 
sister  of  the  wife.  In  Regina  v.  St  Giles  in  the  Fields  (6), 
where  the  question  was  whether  the  marriage  of  a  man 
with  the  illegitimate  sister  of  his  deceased  wife  was  valid, 
the  judgment  was  suspended  (p.  235 — 236)  to  await  the 
result  of  the  decision  in  Regina  v.  Chadwick^  in  error  (c) : 
but  no  writ  of  error  was  brought  in  that  case,  and  the  fol- 
lowing short  judgment  was  given,  p.  244 :  "  We  think 
that  this  case  is  the  same  in  principle  with  Regina  v.  Chad- 
wick,  and  that  the  particular  facts  make  no  difference.'*  In 
Regina  v.  St,  Giles  in  the  Fields  {b)  the  illegitimate  sister 
was  the  child  of  both  the  parents  of  the  deceased  wife.  In 
Wing  V.  Taylor  (rf),  where  the  husband,  before  his  mar- 
riage, had  connexion  with  his  wife's  mother,  it  was  held 
that  the  marriage  was  not  void,  as  the  prohibitions  by 
Grod's  law  assume  that  marriage  is  necessary  to  create 
the  degree  of  affinity  which  renders  a  subsequent 
marriage  unlawful.  [^Cockburn  C.  J.  All  the  consider- 
ations on  which  the  law  prohibiting  marriages  within 

(a)  2  Curt,  510.  {h)  W  Q.  B.  173. 

(r)  WQ.B.  205.  (rf)  7  Jur,  N.  S.  1^1, 
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certain  degrees  is  founded  are  applicable  to  illegitimate  1861. 
relations^  otherwise  an  illegitimate  brother  might  marry  The  Queeh 
a  sister.  Wightman  J.  In  Hains  v.  Jeffell  (a)  the  ,  i,tenta  f 
question^  whether  a  marriage  with  the  illegitimate  Bbiqhtoh. 
daughter  of  a  sister  was  valid^  arose  upon  a  prohibition 
to  the  spiritual  Court,  but  the  cause  was  adjourned. 
Cockbum  C.  J.  Suppose  persons  living  under  the 
Scotch  law  have  two  illegitimate  children,  who  many 
each  other;  and  the  parents  afterwards  marry  each 
other ;  the  children  thereupon  become  legitimate ;  and 
then  there  is  a  marriage  subsisting  between  a  legi- 
timate brother  and  sister,  although  in  the  eye  of 
the  law  there  is  no  relationship  in  blood.]  Sup- 
pose a  woman,  whose  parents  are  not  known,  marries  a 
man,  afterwards  discovered  to  be  her  brother,  is  the 
marriage  to  be  declared  void?  [Cockbum  C.  J.  That 
is  a  remote  possibility,  which  is  no  ground  for  saying 
that,  when  a  relationship  is  known,  a  marriage  between 
persons  within  the  prohibited  degrees  is  legal.]  The 
relationship  of  illegitimate  children  is  not  recognised 
by  the  law  either  in  the  case  of  real  descent  or  personal 
succession ;  and  therefore  the  dictum  of  BuUer  J.,  in 
Rex  V.  Bodnett  (b),  that ''  the  rule  that  a  bastard  is  nul- 
lius  filius  applies  only  to  the  case  of  inheritances,^'  is 
not  fully  borne  out.  [Cocfd^um  C.  J.  The  father  of 
an  illegitimate  child  is  not  recognized  by  the  law  of 
England  as  to  civil  purposes  [c) ;  but  in  that  it  differs 
from  the  law  of  other  countries.]  In  Rex  v.  Hodnett  (b) 
and  Priestly  v.  Hughes  (d)  it  was  held  that  illegitimate 

(a)  1  Ld.  Baym,  68;  8,C.  nom.  Haines  v.  Jescott,  6  Mod.  168;  8,  C. 
nom,  Hains  v.  Jefcott^  Comb.  356 ;  S.  C.  nom.  Haines  v.  Jeffreys^  1  Com.  2. 

(b)  1  T.  i?.  96.  101.  (c)  See  Reg.  v.  Chafin,  3  Salk.  66. 
(d)  11  East,  1, 
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1861.  children  were  within  the  provisions  of  The  Marriage 
The  QuKBN  Act^  26  6r.  2.  c.  33.^  which  required  the  consent  of  the 
Inhabitants  of  ^^her  to  the  marriage  of  persons  nnder  age;  but 
Briqhtoh.  q^^  j  ^ggeu^ted  from  the  other  Judges  in  the  latter 
case.  And  in  Homer  y.  lAddiard  (a)  Lord  StoweU  held 
that  the  consent  of  parents  under  that  statute  was  not 
applicable  to  the  marriage  of  illegitimate  minors.  [  Coeh" 
bum  C.  J.  In  note  (1)  to  stat  25  H.  8.  c.  22.^  in  Ewms^ 
Statutes,  voL  1,  p.  152.,  a  report  of  Lord  StoweJT^  judg- 
ment  in  that  case^  by  Dr.  Croke,  is  mentioned  (i).  H. 
Matthews,  contra.  The  judgment  in  that  report,  which 
is  accompanied  by  a  short  statement  of  facts,  is  the  same 
as  in  1  Hogg.  Cons.  Rep.  Cockbum  C.  J.  Although 
the  Court  did  not  give  any  final  determination  upon  the 
question  in  Hains  y.  JeffeU(c),  they  expressed  a  strong 
opinion  upon  the  point.  According  to  that  case,  as 
reported  in  1  Ld,  Raym.  68  :  "  It  seemed  to  the  Court 
that  no  prohibition  should  be  granted  ;  for,  though 
bastards  are  deprived  of  privileges  by  particular  laws, 
the  same  reason  prohibits  them  from  marrying,  as  others. 
And  it  has  been  always  held  accordingly,  especially 
where  it  is  the  child  of  a  woman  relation.  And,  by 
Sir  Bartholomew  Shower"^  rule,  Hains  might  marry  his 
own  bastard,  which  doubtless  could  not  be  allowed.'* 
Then  Lord  StoweU  in  Homer  v.  Liddiard  (a),  speaking 
of  Hains  v.  Jeffell,  says,  p.  353 :  "  The  cause  was  ad- 
journed, and  therefore  no  decision  was  given  upon 
the  question  ;  although  undoubtedly  the  Ecclesiastical 

(a)  1  Hogg.  Cons.  Bep.  337. 

(b)  It  is  also  referred  to  in  the  argument  in  Priestley  v,  Hughes^ 
11  East,  16. 

(c)  1  Ld,  BayTJu  68.      8.  C.  nom,  Haines  v.  Jescott,  5  Mod,  168.    8,  C. 
nom.  Hains  v.Je/cotf,  Conib.  356.  8,  C.  nom,  Haines  v.  Jeffreys,  1  Com,  2. 
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CJoort,  the  proper  foram  on  questions  of  that  nature,  1861. 
conceived  that  that  marriage  came  within  the  reach  of  ^.  q„„ 
the  prohibition ;"  and  it  was  assumed  by  him  that  ille-  v^tlLn*  ^f 
gitimacy  made  no  difference  in  the  application  of  the  rules  Bbighton. 
of  prohibition  of  marriage,  which  he  says,  p.  853,  ^^  arise 
out  of  natural  relations/'  and,  ^'  as  they  are  taken  firom 
the  law  of  God,  and  have  one  common  origin  therein, 
they  are  all  considered  as  of  the  same  moral  nature  and 
obligation ''(a).]  The  law  of  Scotland,  in  dealing  with 
the  crime  of  incest,  does  not  recognise  any  afiSnity  be- 
tween bastards,  though  in  all  questions  of  marriage  and 
legitimacy  the  Canon  law  is  said  to  be  the  law  of  Scot- 
land  ;  Shelf ord  on  the  Law  of  Marriage  and  Divorce^  pp.  21^ 
22,  citing  BeWs  Case  of  Putative  Marriage.  In  Alisan^s 
Principles  of  the  Criminal  Law  of  Scotland^  vol.  1,  after 
defining  incest,  chap.  29,  s.  1,  p.  562  :  ^^  Incest  is  com- 
mitted by  carnal  knowledge  between  all  those  persons 
who  are  forbidden  to  marry  in  the  Divine  law  *"  it  is 
laid  down,  s.  2,  p.  565,  that  ^^  incest  is  not  committed 
by  connexion  with  bastard  relations,  how. near  soever,'^ 
citing  Hume  Comm,  on  the  Law  of  Scotland  respecting 
Crimes,  vol.  1,  p.  452.  [Blachbum  J.  By  the  statute 
law  in  Scotland  incest  was  a  capital  offence  (6),  and, 
in  favorem  vitse,  such  connexion  was  held  not  to  be 
incest.] 

G,  Denman  and  H.  Matthews,  for  the  appellants. — 
[Cockbum  C.  J.  It  would  be  a  great  scandal  if  it  was 
thought  that  the  Court  doubted  that  a  marriage,  unlawful 
between  legitimate  relations,  was  equally  so  between 
natural  relations,  though  one  of  them  was  illegitimate. 

(a)  See  Dr.  Lu8hi7igtoi%  in  Woods  v.  Woods^  2  Curt.  516.  522. 

(b)  See  Hume's  Comwtntary  on  the  Law  oj  Scotland^  toL  1,  p.  448. 
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1861.  Therefore  the  Court  wish  the  ar^ment  for  the^ppellants 
The  QuKEM  ^^  ^  confined  to  the  question^  whether  a  marriage  with 
Inhabitonta  of  *^®  daughter  of  a  deceased  wife's  sister  is  void.]  As  to 
Bbighton.  that  question^  Regina  v.  Chadtcick,  in  error  (a),  governs 
this  case.  In  that  case^  and  in  Brook  v.  Brook  in 
the  House  of  Lords  (b\  it  was  said  that  the  legislature 
of  Henrt/  the  Eighth's  time,  in  stats.  25  H.S.  c.  22.  s.  3., 
28  H.  8.  c.  7.  s.  7.  and  32  H.  8.  c,  38.,  which  are  in 
pari  materia,  had  laid  down  what  were  the  ''  prohibited 
degrees  of  consanguinity  or  affinity"  intended  by  stat. 
5  &  6  ^  4.  c.  54.  s.  2. J  and  what  marriages  are  pro« 
hibited  as  ^'  contrary  to  Grod's  law/'  as  being  within  the 
Levitical  degrees.  The  question  whether  stat.  28  //.  8. 
c.  7.  is  repealed  or  not  is  discussed  by  Lord  IVensleydale 
in  Brook  v, [Brook  (b),  and  he  came  to  the  conclusion  that 
the  part^  of  it  which  contains  an  enumeration  of  the 
degrees  within  which  marriage  is  unlawful,  which  was 
repealed  by  stat.  1  &  2  Ph.  §•  M.  c.  8.  s,  17.,  was  revived 
by  stat.  1  EL  cA.s.2,',  he  adds,  p.  432 :  "  But,  whether  it 
is  or  not,  the  statements  in  the  statute  are  to  be  looked  at 
as  a  statutory  exposition  of  the  meaning  of  the  terms 
^  Levitical  degrees.' "  If  stat  28  H.  8.  c.  7.  is  repealed 
the  reference  to  its  provisions  in  sect  2  of  stat.  28  H,  8. 
c.  16.,  which  is  still  in  force,  sufficiently  incorporates 
them  to  make  them  part  of  stat.  28  H.  8.  c.  16.  In  the 
enumeration  of  prohibited  degrees  in  stat  25  H.  8.  c.  22. 
s.  3.,  is  the  marriage  between  "the  son"  and  "his 
uncle's  wife;"  and  this  prohibition  applies  when  the 
sexes  are  changed,  and  prevents  "  the  daughter"  marrying 
"  her  aimt's  husband."  The  statute  indicates  the  degrees 
of  relationship  in  which  persons  standing  towards  each 

(a)  II  Q.B.  173.  (b)  7  Jur.  N.  S,  422. 


XXV.   VICTORIA  455 

other  arerprohibited  from  marrying,  and  is  not  confined        1861. 
to  the  particular  case  mentioned.      Lord  Coke,  in  his    xheQuEEw 
reading  on  stat.  32  H.  8.  c.  38.,  2  Inst  683,  says  :  "  These  j^jj^j^^j^tg  ^f 
be  the  Levitical  degrees,  which  extend  as  well  to  the     Bbiqhtok. 
woman  as  to  the  man.    And  herein  note,  that  albeit  the 
marriage  of  the  nephew  cum  amita  et  matertera  is  forbid- 
den by  the  said  18th  chapter  of  Leviticus,  and  by  express 
words  the  marriage  of  the  uncle  with  the  niece  is  not 
thereby  prohibited,  yet   is  the  same  prohibited,  Quia 
candem  habent   rationem  propinquitatis   cum   eis   qui 
nominatim  prohibentur,  et  sic  de  similibus.'^     And  in 
Ellerton  v.  Gastrell  {a),  where  the  marriage  was  with  the 
first  wife's  mother's  sister,  it  is  said :    "  And  in  this 
manner  of  computation  all  marriages  of  collaterals  in  the 
third  degree  are  unlawful — and  all  marriages  in  the  fourth 

degree  are  lawful Thus  the  marriage  with  the 

wife's  sister's  daughter  is  incestuous,  which  is  in  the 
same  degree  with  this  marriage :  Moore,  907,  Cro,  El, 
228,  4  Leon.  16,  Mans  Case.'*  According  to  this  con- 
struction of  the  statute,  it  contains  a  prohibition  of 
the  marriage  of  a  man  with  his  wife's  niece.  More- 
over the  Ecclesiastical  Court  has  decided  that  such  a 
marriage  as  this  is  void ;  and  the  Judges  of  the  common 
law  Courts  have  not  interfered  down  to  the  passing  of 
stat.  5  &  6  JV.  4,  c.  54.  The  cases  are  all  referred  to 
in  the  arguments  in  RegiJia  v.  St.  Giles  {b).     In  Ren- 

nington  v. ,  jB.  16  Jac.   ],,   cited  in  Howard  v. 

Bartlett  (c),  though  it  was  held  that  the  widow,  who  was 


(a)  1  Com.  318.  8,  C,  nam.  Butl^  v.  GastriU,  Gilb.  Co.  Eq.  156. 158. 
S.  C.  nom,  Butler  v.  Gastrell^  Bunh.  145. 

{b)  WQ.B.  173. 

(c)  Hob.  181,  6th  od.  S.  C.  Bennington  v.  Cole,  Noy,  29;  Butl.  Co. 
Litt.2Sbh.,  note  1. 
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1861.  niece  to  the  former  wife  of  her  deceased  husband^  was 
The  QuKBH  entitled  to  her  widow's  estate  in  copyhold  land  accord- 
Inhabitanta  of  ^  ^  *^®  custom  of  the  manor^  inasmuch  as  she  was 
Beiohtoh.  never  during  the  life  of  her  husband  divorced,  it  is 
added  ^'  though  there  were  cause/'  \_Blackburn  J. 
Worthy  v.  Watkinson  {a),  except  as  reported  in  Kebk^ 
is  against  the  marriage.]  That  case  is  first  mentioned^ 
nonL  Worthy  y.  Buxton  {b\  upon  an  application  in  Hit. 
27  Car.  2.  1675^  for  a  rule  nisi  for  a  prohibition  to  the 
Court  of  York  in  a  suit  for  dissolving  a  marriage  between 
one  Steplienson  and  the  daughter  of  his  first  wife's  sister^ 
which  was  granted  T.  28  Car.  2.  (c) .  The  plaintiff  was 
directed  to  declare  in  prohibition^  and  the  argument  on 
the  demurrer  was  in  T.  30  Car.  2.  {d).  Ultimately  a 
consultation  was  awarded,  and  therefore  the  words  '^and 
per  curiam  Prohibition,"  in  8  Keb.  661,  mean  that  the 
plaintiff  was  to  declare  in  prohibition  for  the  purpose  of 
a  solemn  argument  The  same  course  was  followed  in 
SnowUng  v.  Nursey  {e),  in  which  the  question  was  several 
times  argued.  In  Clement  v.  Beard  (f),  which  was  an 
application  for  prohibition  of  a  suit  in  the  Ecclesiastical 
Court  for  marrying  the  wife's  sister's  daughter,  Holt  C.  J. 
said :  "  Now  for  your  case,  it  is  certainly  within  the  de- 
grees of  affinity ;  and  in  the  same  degree  of  consanguinity 
there  would  be  no  doubt  of  it ;  for  a  man  cannot  marry 
his  own  sister's  daughter.  I  thought  this  case  had  been 
settled ;  there  is  a  case  against  you  in  point."  In  Denny 


(a)  3  Keb,  620,  660  T.  Jones,  118 :  2  Lev,  254 ;  2  Show,  70. 

(b)  3  Keb,  620.  (c)  3  Keb.  660. 

id)  7.  Jones,  118,  and  2  Show,  70.     In  2  Lev.  254.  the  date  is  T,  31 
Car,  2.  {e)  2  Lutw.  1075. 

{f)  5  Mod.  448,  449,  cited  in  1  Com.  320. 
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V.  Ashwell  (a),  it  is  said  :  "  A  prohibition  was  denied  to        1861. 
a  siiit  in  the  spiritual  Court  for  marrying  his  wife's    xhe  Quekit 
sister's  daughter,  though  cases  were  quoted  where  such  ^  ^  ^7- 

^  Inhabitants  of 

a  marriage  has  been  held  legal;  Mbare,  907;  2  Keb.  Briohtoh. 
551 ;  1  Sid.  434 ;  1  Mod.  25 ;  2  Lev.  254 ;  contra 
2  Ventr.  12.''  But,  on  looking  at  the  cases  referred  to, 
after  several  arguments  prohibition  was  refused,  and  a 
consiiltation  was  granted;  and  this  was  the  result  in 
Mannas  Case  {b),  as  is  said  by  Vaughan  C.  J.  in  Hill  y. 
Good  (c),  and  in  Harrison  v.  Dr.  Burwell  (rf) ;  though, 
also  according  to  Vaughan  C.  J.  (p.  248,  322),  the  record 
of  MarCs  Case  could  not  be  found.  All  the  authorities 
were  considered  and  affirmed,  and  the  same  decisiongiven, 
in  Ellerton  v.  Gastrell  (e) ;  and  in  5  Bac.  Abr.,  7th  ed.. 
Marriage  and  Divorce  (A.),  294,  it  is  assumed  to  be 
undoubted  law ;  and,  since  that  case,  the  question  has 
not  been  raised.  [They  also  cited  2  Stephen^s  Comment 
taries,  256,  4th  ed.]  The  opinion  of  the  Ecclesiastical 
Courts  is  recognised  by  Lord  Denman  C.  J.,  in  Regina 
y.  Chadwick  (/),  as  determining  what  marriages  are  pro- 
hibited by  God's  law ;  and  that  opinion  appears  firom 
the  cases  cited,  in  all  which  the  Ecclesiastical  Court 
was  proceeding  to  dissolve  the  marriage.  Those  Courts 
have  always  obeyed  the  injunctions  of  the  Canons,  and 
Canon  99  of  the  Canons  of  1603  incorporates  Abp.Por- 
her^%  Table  {g)  in  the  reign  of  Elizabeth^  in  which  mar- 
riages between  a  woman  and  her  mother's  sister's  hus- 

(«)  1  8tr,  53. 

{h)  Moore^  907;  At.  Leon.  16;  more  fully  reported  in  Cro,  El.  22S. 

(c)  Faugh.  302.  S2l,  S22. 

(d)  Faugh.  206. 247,  248. 

(«)  1  Com.  318.     S.  C,  nom,  JButUr  v.  Gastrin,   CHlb.   Ca.  Eq.  156. 
8.  C.  nom,  Butlrr  v.  GastreU,  Bunh.  145. 
(/)  11  Q.  S.  205.  231,232. 
ig)  2  Bum,  E,  L.  446,  9th  ed.,  by  Phillimore. 
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1861.       band^  and  between  a  woman  and  her  husband's  brother's 
The  QuEEH     ^^>  ^^  expressly  mentioned  as  unlawful  (a). 

Cur.  adv.  vult. 

» 
June  26.    The  judgment  of  the  Court  was  delivered  by 

CocKBURN  C.  J.  My  brothers  reserved  their  judg- 
ment in  this  ease^  not  on  account  of  any  doubt  as  to 
what  tliat  judgment  should  be^  but  in  consequence  of 
my  imavoidable  absence  during  part  of  the  argument^ 
and  from  a  wish  to  ascertain  whether  my  opinion  would 
coincide  with  theirs.  It  is  a  case  of  settlement^  which 
depends  upon  the  question^  whether  a  marriage  with  the 
niece  of  a  deceased  wife  is  or  is  not  valid ;  and  I  now 
state^  as  the  united  opinion  of  the  Courts  that  such  a 
marriage  is  not  lawful.  In  FAlerton  v.  Gastrell  (i), 
where  all  the  authorities  are  collected,  on  a  review  of 
many  cases  all  leading  to  the  same  result,  the  Court 
was  of  opinion  that  a  marriage  with  the  daughter  of  a 
wife's  sister  was  within  the  degrees  prohibited  by  the 
Levitical  law.  Then  we  have  stat.  5  &  C  ^.  4.  c.  54.,  which, 
by  section  2,  enacts  ^'  that  all  marriages  which  shall  here- 
after be  celebrated  between  persons  within  the  prohibited 
degrees  of  consanguinity  or  afl&nity  shall  be  "  not  merely 
voidable,  but  *'  absolutely  null  and  void  to  all  intents 
and  purposes  whatsoever."  We  must  consider  that  Act 
of  Parliament  to  have  been  passed  with  reference  to  the 
known  and  ascertained  state  of  the  law  in  the  Ecclesias- 
tical Courts,  and  as  laid  down  by  the  Court  in  Ellerton  v. 
Gastrelly  and  consequently  we  have  that  law  sanctioned 
and  confirmed  by  an  Act  of  Parliament     We  there- 

(•0  See  2  Burn,  E.L.  444,  445,  Dth  ed.,  by  Phillimore. 
{b)  1  Com,  318.     8.  C.  nom.  Butler  v.  GastrUl,  Gilb,  Ca.  Eg,  156. 
S,  C  nom,  Butler  \.  Gastrell,  Bunb,  145. 
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fore  entertain  no  donbt^  upon  the  authority  of  that  case        1861. 
and  upon  stat.  5  &  6  fV.  4.  c.  54.,  that  this  marriage  is    The  Queen 

^^^^  Inhabitants  of 

Another  point  was  made, — whether  the  illegitimacy  Briqhtoh. 
of  the  sister  of  the  deceased  wife  makes  any  difference. 
We  stopped  counsel  in  the  argument  of  that  point ;  and 
I  only  advert  to  it  now,  because  in  a  newspaper  report 
of  this  case  it  is  said  that  the  Court  took  time  to 
consider  it.  That  is  clearly  an  error,  and  contrary 
to  what  fell  from  the  Court.  For  I  then  stated  (some- 
what emphatically  perhaps),  that  it  would  be  a  public 
scandal  to  say  that  there  must  be  legal  as  well  as 
natural  consanguinity,  to  bar  such  a  marriage.  If  this 
matter  was  not  perfectly  plain  on  the  face  of  it,  we  have 
ample  authority  for  so  holding.  In  Haines  v.  Jeffreys  (a), 
the  Court  with  equal  determination  repudiated  the  notion 
that  a  bastard  should  not  be  accounted  within  the  pro- 
hibited degrees.  I  should  not  have  thought  it  necessary 
to  repeat  this,  but  for  the  mistake  in  the  public  prints, 
to  which  I  have  referred,  in  a  matter  of  great  public 
importance. 

The  order  of  Sessions  must,  therefore,  be  quashed. 

Order  of  Sessions  quashed. 

(a)  1   Com,  2.  ;  S.  C.  nom.  Haina  v.  Jeffelly  1  Ld.  Baym.  68 ;  nom. 
Haints  v.  Jescott,  5  Mod.  168 ;  nom.  Hains  v.  Jefcott,  Comh,  356. 
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Wednesday, 
June  2Cth. 

Criminal 
trial. 

Discharge  of 
jury  without 
giving  verdict. 
Collusion. 
Double  plead- 
ing. 


The  Queen  against  John  Barff  Charlesworth. 

1.  Where,  in  a  case  of  misdemeanor,  the  jury  are  improperly,  and 
against  the  will  of  the  defendant,  discharged  "by  the  Judge  fiim  giving 
a  verdict  after  the  trial  has  begun,  this  is  not  equivalent  to  an  aoquittaJ, 
nor  does  it  entitle  the  defendant  to  judgment  quod  eat  sine  die. 

2.  Quare,  whether  the  same  holds  in  treason  and  felony  ? 

3.  Sembfct  that  in  a  criminal  case  a  Judge  is  not  justified  in  dis- 
charging the  jury  from  giving  a  verdict  because  material  evidence  on  the 
part  of  the  Crown  is  not  forthcoming,  the  absence  of  which  will  be 
productive  of  a  defeat  of  justice ;  but 

4.  Qu(pre,  whether  he  may  not  do  so  if  the  absence  of  the  evidence  is 
occasioned  by  collusion  between  a  witness  and  the  accused  ? 

6.  Information  by  The  Attorney  General  for  bribery  at  an  election  of 
a  member  of  Parliament.  Plea,  not  guilty.  At  the  trial,  a  material 
and  neccssar}'  witness  for  the  Crown  refused  to  give  evidence,  and  was 
committed  for  contempt ;  whereupon,  at  the  application  of  the  counsel 
for  the  Crown,  the  defendant  objecting,  the  Judge  discharged  the  raij 
from  giving  any  verdict :  Qu<dre,  whemer  he  was  right  in  so  doing  r 

G.  The  Court  in  that  case  refused  to  allow  the  defendant^  add  a  plea 
puis  darrein  continuance,  stating  the  above  facts :  on  the  ground  that  this 
would  bo  to  allow  double  pleading ;  and  also,  as  the  facts  would  be  set 
out  on  the  record,  the  defendant  could  take  advantage  of  them. 

TNFORMATION  for  bribery,  filed  by  The  Attorney 
General, 

The  first  count  charged  that  the  defendant  unlawfully 
and  conniptly  advanced  and  caused  to  be  paid  to  one 
Josd  Louis  Fernandes  the  sum  of  3750/.,  with  intent  that 
it  should  be  expended  in  bribery  at  the  election  of  a 
member  of  Parliament  for  the  borough  of  Wahejield,  in 
April,  1859,  contrary  to  stat.  17  &  18  Vict  c.  102. 
There  were  seven  other  counts  charging  the  defendant 
with  distinct  acts  of  bribing  voters. 

Plea :  Not  guilty. 

On  the  trial,  before  Hill  J.,  at  the  Spring  Assizes  for 
the  county  of  York,  in  1861,  J,  L.  Fernandes,  who  had 
received  a  certificate  from  the  Commissioners  appointed 
under  stat.  15  &  16  Vict  c,  57.,  to  examine  into  corrupt 
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practices  at  the  election  for  the  borough  of  Wakefield  in 
1859^  was  called  as  a  witness  for  the  prosecution.  He 
refused  to  answer  a  certain  material  question  put  to  him 
upon  the  ground  that  the  certificate  was  not  a  sufficient 
protection.  The  learned  Judge  was  of  opinion  that,  by 
sect.  10^  the  certificate  freed  him  from  all  prosecutions 
for  any  corrupt  practice  at  the  election,  and  therefore  he 
was  bound  to  answer  the  question.  When  the  witness 
still  refused  to  answer,  the  learned  Judge  adjudged  him 
to  be  guilty  of  a  contempt  of  the  Court,  and  sentenced 
him  to  be  imprisoned  for  that  contempt  for  six  calen- 
dar months,  to  pay  a  fine  of  500/.,  and  to  be  im- 
prisoned until  that  fine  was  paid  (a).  The  Solicitor 
General,  who  conducted  the  case  for  the  Crown,  then 
stated  that  it  was  impossible  to  proceed  with  the  pro- 
secution without  the  evidence  of  this  witness,  and  asked 
the  learned  Judge  to  discharge  the  jury  instead  of  direct- 
ing a  verdict  of  acquittal  for  want  of  evidence,  and  cited 
Newton's  Case  (6)  and  The  King  v.  Stokes  (c).  For 
the  defendant  it  was  contended  that  the  Judge  had 
no  discretionary  power  in  the  matter,  and  that,  when  a 
person  was  once  placed  on  his  trial,  he  had  a  right  to  be 
tried.  The  learned  Judge,  after  consulting  Keating  J., 
said  that  the  conclusion  at  which  he  had  arrived  was  to 
discharge  the  jury  ;  that,  if  he  had  not  the  power  to  do 
so  by  law,  the  fact  of  the  discharge,  with  the  reason  of 

(a)  A  habeas  corpus  was  subsequently  moved  for  in  the  Court  of 
Exchequer,  see  6  H.  ^-  -AT.  717,  and  in  the  Court  of  Common  Pleas,  see 
10  C.  B.  N.  S.  3.,  to  discharge  the  witness  from  custody,  and  refused,  on 
the  ground  that  the  Judges  of  assize  are  Judges  of  a  superior  Court,  and 
have  a  jurisdiction  to  commit,  which  is  not  subject  to  be  reviewed  by 
the  Court  above. 

(6)  13  Q,  5.  716.  (r)  C  C.  #  P.  151. 
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1861.       it^  would  appear  on  the  record ;  but  that^  if  he  had  the 
The  Queen     power,  he  ought  to  exercise  it  where  a  witness  had 
Charles-     ^foUy  tampered  with  the  ends  of  justice.     The  jury 
were  discharged  accordingly. 
In  Trinity  Term  {May  30), 

Sir  F.  Kelly,  on  behalf  of  the  defendant,  moved  for 
leave  to  file  a  plea  in  the  nature  of  a  plea  puis  darrein  con- 
tinuance, the  plea  of  not  guilty  remaining  on  the  record. 
The  plea  will  raise  the  question  whether  the  defendant, 
having  been  once  put  on  his  trial  upon  this  informa- 
tion, can  again  be  tried  upon  it.  The  discharge  of  the 
jury  in  this  case  was  not  a  matter  in  the  discretion  of  the 
Judge,  and  therefore  it  may  be  pleaded  as  a  bar  to  the 
information.  Unless  this  plea  is  aUowed,  the  defendant 
must  be  exposed  to  the  anxiety  and  expence  of  another 
trial  before  he  will  be  able  to  raise  the  question  by 
motion  in  arrest  of  judgment,  or  by  bringing  a  writ  of 
error.  The  defendant  cannot  compel  the  Crown  to 
make  up  the  postea.  [He  cited  Conway  and  Lynch  v. 
The  Queen  (a),  The  Queen  v.  Newton  (b)  and  The  Queen 
V.  Davison  (c).]  If  the  plea  ought  not  to  be  allowed, 
the  Attorney  General  can  move  to  take  it  off  the  file. 

CocKBURN  C.  J.  Where  a  defendant  alleges  that 
some  matters  have  occurred  since  he  pleaded  which 
exempt  him  from  further  Uability  upon  the  charge  made 
against  him  on  the  indictment  or  information,  he  has  a 
right  to  plead  puis  darrein  continuance.  Upon  this 
groimd  the  application  ought  to  be  granted;  and  the 

(a)  7  Irish  Law  Rep.  149.  (h)  3  C.  <J-  Kir.  85,  87,  88. 

(r)  2  F.  cj-  F.  250. 
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463 


1861. 

TheQuESV 

V. 

Chables- 

WOBTH. 


Application  granted. 


The  plea  was  as  follows : — 

"  And  now  (that  is  to  say)  on  the  22d  of  May  in  this 
same  term,  before  our  said  lady  the  Queen  at  WesU 
minster,  cometh  the  said  John  Barff  Charlesworth,  by 
the  said  Charles  Fiddey  his  attorney,  and  saith  that  the 
said  Attorney  General  for  our  said  lady  the  Queen 
ought  not  further  to  prosecute  the  above  mentioned 
information  against  him  the  said  J,  B,  Charksworth, 
or  to  proceed  to  the  trial  of  the  issue  above  joined, 
because  he  says  that  heretofore  (to  wit)  on  the  7th  day 
of  March  a.  d.  1861,  at  York,  in  the  county  of  York,  at 
the  Assizes  then  and  there  holden  in  and  for  the  said 
county,  before  the  Honorable  Sir  Httyh  Hill,  Knight, 
and  the  Honorable  Sir  Henry  Singer  Keating,  Elnight, 
Justices  of  our  lady  the  Queen,  duly  assigned  to  take 
the  Assizes  in  and  for  the  said  county,  the  jurors  of  the 
jury  aforesaid  being  then  and  there  called,  did  then  and 
there  come ;  thereupon  [names  of  jurors]  twelve  of  the 
jurors  last  aforesaid  were  then  and  there  duly  called, 
and  did  then  and  there  answer  to  their  names  respec- 
tively, and  were  then  and  there  duly  sworn  and  empan- 
nelled  to  try  the  issue  above  knit  and  joined  between 
our  Sovereign  lady  the  Queen  and  the  said  J.  B, 
Charlesworth,  And  the  jurors  so  sworn  and  empannelled 
were  then  and  there  duly  charged  with  the  said  J,  B. 
Charlesworth,  who  was  then  and  there  duly  given  in 
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charge  to  the  last  mentioned  jurors  so  sworn  and  em- 
pannelled  as  last  aforesaid.  And  Sir  WUUam  Athertan, 
Knight,  Her  Majesty^s  Solicitor  General,  of  counsel  for 
and  on  behalf  of  our  said  lady  the  Queen,  who  then  and 
there  prosecuted  for  our  said  lady  the  Queen  in  that  be- 
half, did  then  and  there  produce  divers  (to  wit  eight) 
witnesses  for  and  on  behalf  of  our  said  lady  the  Queen, 
who  were  then  and  there  duly  sworn,  and  then  and 
there  gave  evidence  to  the  said  Court  and  the  said  jury 
so  sworn  and  erapanncUed  and  charged  with  J.  B. 
Charlesworth  as  aforesaid  touching  the  said  supposed 
misdemeanours  above  laid  to  his  charge.  And  the  said 
J,  B,  CharlesxDorth  further  says  that,  after  the  said  jurors 
were  so  charged  with  the  said  J.  B.  Charlesworth,  and 
during  the  trial  of  the  said  issue,  Jose  Louis  Femandes^ 
one  of  the  said  witnesses  for  and  on  behalf  of  our  said 
lady  the  Queen,  refused  to  answer  a  certain  question 
put  to  him  by  the  counsel  for  and  on  behalf  of  our  said 
lady  the  Queen,  whereupon  the  said  Sir  Hugh  Hill, 
one  of  the  said  Justices,  having  delivered  his  opinion 
that  the  said  J,  Z.  Fernandes  was  bound  by  law  to 
answer  the  said  question,  and  he  still  refusing  to  answer 
the  same,  the  counsel  for  our  said  lady  the  Queen  de- 
clined further  to  proceed  with  the  trial  of  the  said  issue, 
and  called  upon  the  said  Justice  to  discharge  the  said 
jurors  from  giving  any  verdict  thereon,  against  which 
the  said  J,  B.  Charlesworth,  by  his  counsel  in  that  be- 
half, protested  and  objected,  and  requested  the  said 
Justice  to  proceed  with  the  trial  of  the  said  issue,  so 
that  the  jurors  aforesaid  might  deliver  their  verdict 
thereon,  which  the  said  Justice  refused  to  do,  and 
thereupon  the  said  Justice  then  and  there,  for  the 
reason  aforesaid,  and  for  no  other  cause  whatever,  with- 
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out  the  consent  and  against  the  will  of  the  said  J.  B, 
Charlesworthy  discharged  the  said  jurors  of  the  said  J.  B. 
Charlestoorth,  and  from  declaring  or  giving  their  verdict 
on  the  said  issue.  And  this  the  said  J.  B.  Charlestoorth 
is  ready  to  verify,  &c.  VHierefore  he  prays  judgment, 
and  that  he  may  be  dismissed  by  the  Court  here  of  the 
premises  in  the  said  information  mentioned,  and  be  ac- 
quitted thereof,  and  go  thereof  without  day,  and  that 
the  same  may  not  be  further  prosecuted  against  him  the 
said  J,  B,  Charlesworthy^'  Sw;. 

Notice  was  given  to  the  Crown  Ofl&ce,  the  Solicitor 
of  the  Treasury  and  the  Associate  to  produce  the  record 
of  the  proceedings  at  the  trial. 
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The  Solicitor  General  {June  6th)  obtained  a  rule  call- 
ing upon  the  defendant  to  shew  cause  why  the  above 
plea  pleaded  by  the  defendant  in  bar  of  further  proceed- 
ings should  not  be  taken  off  the  file. 


Sir  F.  Kelly,  Bovill,  Hellish,  and  Maule  shewed  cause 
(June  10th). — The  plea  that  the  jury  had  been  dis- 
charged from  giving  a  verdict  is  a  plea  in  bar  of  further 
proceedings ;  and  the  Crown  ought  either  to  have 
traversed  the  plea,  or  pleaded  some  other  replication, 
or  demurred  to  it;  and  then  the  question  whether  the 
plea  was  good  might,  if  necessary,  be  taken  to  a  Court  of 
error.  It  is  competent  to  a  defendant  in  a  criminal 
prosecution  to  raise  the  question  of  the  lawfulness  of 
the  discharge  of  the  jury  by  a  plea  puis  darrein  continu- 
ance. In  Conway  and  Lynch  v.  The  Queen  (a),  which 
was  an  indictment  for  felony,  the  jury  at  two  assizes  not 

(a)  7  Irish  Law  Rep.  149.    Soe  an  abstract  of  the  caae  in  note  to 
Newton's  Case,  13  Q.  B.  735. 
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"Agreeing  were  discharged ;  at  the  third  assises  two  pleas 
setting  forth  the  facts  and  the  dischai^  of  the  jury  at 
the  first  and  second  assizes  were  pleaded ;  no  objection 
was  taken  by  the  counsel  for  the  Crown  to  the  pleas ; 
but  they  replied,  adding  some  facts  to  those  stated  in 
the  pleas,  and  the  prisoners  demurred.   The  pleas,  which 
were  in  the  nature  of  pleas  puis  darrein  continuance 
remained  on  the  record  with  the  plea  of  not  guilty.     In 
this  case  the  defendant  has  put  in  the  plea  now  instead 
of  waiting  until  the  information  should  be  taken  down 
again  to  the  assizes.     [Blackburn  J.     In   Conway  and 
Lynch  v.  The  Queen  {a)  the  counsel  for  the  Crown  waived 
any  objections  to  want  of  form  in  the  pleas,  and  Cramp- 
ton  J.,  p.  165,  objected  that,  ^^  after  pleading  not  guilty 
to  the  indictment,  and  putting  themselves  for  trial  upon 
a  jury,  the  prisoners  are  allowed  not  only  to  plead  in  bar 
of  further  proceedings,  but  to  plead  double   matter^* 
observing  that  if  the  case  proceeded  to  the  House  of 
Lords  it  would  not  pass  without  observation.]    Crampton 
J.  only  objected  that  the  pleas  were  double  in  pleading 
a  discharge  of  the  jury  at  the  first  assizes  and  a  discharge 
of  the  jury  at  the  second  assizes.     Also  the  counsel  for 
the  Crown  merely  waived  any  objection  to  the  form  of  the 
pleas  :  and  their  waiver  could  not  give  jurisdiction  to'  the 
Court  to  entertain  a  question  not  properly  raised  on  the  re- 
cord.  There  is  no  difference  between  this  plea  and  the  plea 
in  Conway  and  Lynch  v.  The  Queen  (a),  except  that  this 
plea  concludes  with  a  prayer  of  judgment  that  the  defend- 
ant may  '^  be  acquitted"  of  the  premises  in  the  informa- 
tion, that  is,  by  the  Court,  "  and  go  thereof  without  day, 
and  that  the  same  may  not  be  further  prosecuted  against 
him '/'  whereas  the  plea  in  Conway  and  Lynch  v.  TTie 

(a)  7  Irish  Law  Bejp.  149. 
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Queen,  p.  150^  concludes  with  a  prayer  of  judgment 
simply  that  the  indictment  ''  may  not  be  further  prose- 
cuted^' against  the  defendant.  \_Crampton  J.  Perrin  J. 
considers  that  an  entry  of  the  facts  ought  to  have 
been  made  by  the  Clerk  of  the  Crown  when  the  jury 
were  discharged^ "  which  if  he  had  done/'  he  says  (p.  160), 
'^  there  would  have  been  no  need  of  a  plea  on  the  part 
of  the  prisoner :''  that  does  away  with  the  difference  of 
the  two  pleas.  The  Solicitor  General  This  being  a 
record  of  this  Court,  an  entry  will  be  made  of  the  pro- 
ceedings; at  present  only  minutes  are  prepared  from 
which  the  record  will  be  made  up  hereafter.]  The 
defendant  is  wilUng  to  amend  the  plea  according  to  the 
facts  at  the  trial.  The  statement  on  the  record  ought 
to  contain  an  entry  of  the  discharge  of  the  jury  and  the 
reason  for  that  discharge.  In  The  Queen  v.  Newton  (a) 
Rolfe  B.  said  that  such  a  plea  as  this  would  be  proper 
even  if  it  stated  nothing  new.  [^Crompton  J.  There  is 
authority  that  a  judgment  on  a  plea  of  auterfois  acquit 
would  be  final,  and  then  the  trial  would  be  lost.]  This 
plea  is  essentially  different  from  a  plea  of  auter  fois 
acquit.  \^Cockburn  C.  J.  In  criminal  proceedings  a 
defendant  cannot  plead  double  (6),  and  therefore,  if 
instead  of  trying  the  defendant  on  this  information  a 
new  information  were  filed,  he  could  not  plead  a  plea 
of  not  guilty  and  this  plea  in  bar.]  There  is  autho- 
rity that  if  the  indictment  be  for  felony  or  treason  the 
defendant,  besides  the  plea  of  auterfois  acquit,  should 
also  plead  over  to  the  felony ;  Archb.  Plead,  and  Ev.  in 
Crim.  Cas,,  119,  12th  ed.  ;  where  Vandercamb's  Case  {c) 
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(«)  3  Car.  ^  K.  85.  88.    See  Newton's  Case,  13  Q,  B.  734,  735. 

(b)  See  1  ChUt.  Crim.  Law,  434,  2d  ed. 

(c)  2  Leach,  C.  C.  708,  4th  ed. 
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is  cited,  in  which  there  being  a  plea  of  auterfois  ac- 
quit to  an  indictment  for  burglary,  it  is  stated,  p.  712^ 
note  {a),  ''  the  plea,  as  it  was  originally  delivered  to  the 
Court,  did  not  plead  over,  but  the  Court  conceiving  this 
to  be  absolutely  necessary,  the  prisoners  pleaded  over  to 
the  burglary, '  Not  Guilty,^  and  it  was  added  to  the  plea  in 
parchment.'*  [  Crompton  J.  In  Tlie  Queen  v.  Gcddard  (a) 
Holt  C.  J.  said ."  a  man  could  not  plead  over  in  any 
case,  but  in  treason  or  felony,  and  not  in  case  of  a  mis- 
demeanour:'' if  the  defendant  was  indicted  anew  he 
could  not  plead  both  auterfois  acquit  and  not  guilty. 
Suppose  the  Crown  traverses  this  plea  and  issue  is  taken 
thereon,  is  the  record  to  be  sent  down  with  both  pleas 
upon  it  ?]  The  issue  raised  by  this  plea  will  b^  tried 
first,  and  if  found  in  favour  of  the  defendant  he  will 
have  judgment  on  it,  and  the  issue  upon  the  plea  of  not 
guilty  will  not  be  tried.  [Crompton  J,  The  judgment 
must  be  given  by  this  Court.  If  the  Crown  should 
demur,  still  the  Crown  has  a  right  to  take  the  case  down 
to  trial  for  disposing  of  the  issue  in  fact  Wightman  J. 
If  the  information  goes  down  to  trial  again  and  the 
defendant  is  convicted,  he  may  move  in  arrest  of  judg- 
ment] But  the  Judge  might  pronounce  sentence  at 
once,  as  Lord  Campbell  did  in  The  Queen  v.  Humphry 
Broum  and  others  {The  Case  of  the  Royal  British 
Bank  {bi)  ).  [^Crompton  J.  In  that  case  there  was  no 
question  of  law;  besides,  whether  a  legal  judgment 
could  be  entered  would  be  a  question  for  this  Court.] 
But  it  could  not  come  before  the  Court  until  a  part  of 

(a)  2  Ld,  Raym,  920.  922. 

{b)  At  the  Sittings  at  Guildhall  after  Hil.  Term,  1857.  See  Report 
of  the  Trial  by  Mr.  Cook  Evans.  In  the  following  Easter  Term,  applica- 
tion for  a  new  trial  was  made  on  behalf  of  some  of  the  defendants,  but 
refused. 
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the  punishment  had  been  endured.  Tlie  Queen  y.  Davi- 
son (a)  is  an  instance  of  an  indictment  for  misdemeanor^ 
in  which  the  jury  not  being  able  to  agree  were  discharged, 
and  the  indictment  having  been  removed  into  the  Cen- 
tral Criminal  Court  by  certiorari,  a  similar  plea  to  this 
was  pleaded,  the  form  and  language  of  which  shews 
that  it  was  pleaded  to  the  original  indictment  [^Cromp^ 
ton  J.  On  the  removal  of  an  indictment  by  certiorari 
the  proceedings  begin  afresh.  Blackburn  J.  The  plea 
in  The  Queen  v.  Davison  {a)  was  not  in  the  nature  of 
a  plea  puis  darrein  continuance.  Crompton  J.  Un- 
fortunately the  report  does  not  give  the  conclusion  of 
the  plea.  The  three  Judges  {Pollock  C.  B.,  Martin  B., 
and  Hill  J.)  gave  no  opinion  that  the  discharge  of  the 
jury  might  be  taken  advantage  of  by  plea:  they  held 
the  plea  to  be  bad  because  it  pleaded  matter  which 
was  for  the  discretion  of  the  Judge.  This  is  matter  for 
suggestion  on  the  record  rather  than  of  plea ;  it  concerns 
the  exercise  of  the  power  of  a  Judge,  which  in  former 
times  was  abused,  as  in  Whitehread  andFenwicVs  Case  {b), 
Wightman  J.  Assuming  that  the  plea  states  no  more 
than  will  appear  on  the  record,  we  ought  not  to 
allow  the  defendant  to  plead  so  that  the  facts  shall 
twice  appear  on  the  record.  If  the  plea  and  the  entry 
on  the  record  differ,  a  summons  might  be  taken  out 
before  my  brother  Hill  to  amend  the  record.]  The 
record  is  not  in  the  power  of  the  defendant.  [  Wightman 
J.  The  oflScer  may  be  compelled  to  make  the  proper 
entry,    by  taking    out    a  siunmons  before  a  Judge. 


1861. 


The  Quebu 

V. 

Charles- 

WORTH. 


(a)  2  F.  #  F.  250. 

{b)  See  The  King  v.  Ireland  and  others,  7  How.  St.  TV.  79.  120,  and 
The  King  v.  Whitebread  and  others,  Id.  311.  316 — 317,  and  remarks  on 
the  illegalitj  of  that  proceeding,  Id.  497,  note. 
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Crompton  J.  Suppose  the  jury  found  an  inaitifical 
verdict.]  It  would  be  necessary  to  put  it  on  the  record 
in  order  that  the  defendant  might  have  the  judgment  of 
the  Court  on  the  question  of  law^  without  going  down 
to  triaL  [^Crompton  J.  I  doubt  the  power  of  the  Court 
to  prevent  the  record  going  down  to  trial  for  disposing 
of  an  issue  of  fact.]  What  becomes  of  the  plea  of  not 
guilty?  If  the  defendant  has  judgment  on  this  plea, 
every  other  issue  is  immaterial^  and  the  cause  is  at  an 
end ;  and  therefore  it  is  not  necessary  that  the  other 
issue  should  be  tried.  Suppose^  while  the  information 
was  being  tried^  the  Queen's  pardon  came  down 
to  the  assizes.  [^Blachburn  J.  In  that  case  must 
not  the  plea  of  not  guilty  be  withdrawn  as  a  pre- 
liminary step  to  pleading  the  pardon?}  In  2  Hawk. 
P.  C,  by  Curwood,  p.  551,  b.  2,  c.  37,  s.  67,  "  Of  Par- 
don,''  it  is  said,  "  Fourthly,  That  no  such  pardon  can  be 
pleaded  together  with,  or  after  the  general  issue,  unless 
it  be  of  a  date  subsequent  to  the  time  of  the  pleading 
such  issue,  because  otherwise  it  is  waived  by  it."  ICoctbum 
C.  J.  When  the  defendant  pleads  a  pardon,  must  he 
not  waive  the  general  issue  ?]  There  is  no  authority  for 
that.  [Cockburn  C.  J.  The  pardon  assumes  the  offence 
of  the  party].  Whenever  anything  occurs  subsequently 
to  the  jury  being  sworn,  which  disentitles  the  Crown  to 
proceed  further,  the  defendant  ought  to  be  allowed 
to  put  it  on  the  record  by  way  of  plea.  ICoch- 
bum  C.  J.  Probably  the  Solicitor  General  would 
not  offer  any  resistance  to  an  entry  of  the  facts  stated 
in  the  plea  being  made  on  the  record,  and  then  the 
defendant  might  pray  judgment  quod  eat  sine  die.  The 
Solicitor  General,  The  entry  would  contain  in  substance 
the  facts  stated  in  the  plea,  with  the  addition  of  some 
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other  particulars.]  The  objection  is  that  the  Court  has 
no  power  to  put  the  defendant  upon  his  trial  a  second 
time.  [Cockbvm  C.  J.  We  must  ascertain  the  eflFect 
of  this  plea  on  the  ple^  of  not  guilty,  otherwise  there 
may  be  double  pleadings  which  is  not  allowable.  If  the 
facts  are  put  on  the  record  by  way  of  suggestion  they 
are  traversable.  Crompton  J.  The  Court  will  not  quash 
an  indictment  unless  it  is  perfectly  clear  that  the  indict- 
ment is  insufficient^  but  leaves  it  on  the  record,  so  that 
the  objection  to  it  may  be  taken  in  arrest  of  judgment. 
And  a  plea  that  the  defendant  ought  to  be  acqmtted  is 
practically  a  matter  in  arrest  of  judgment.]  Suppose  a 
plea  that  the  jury  gave  a  verdict  of  acquittal,  and  there- 
upon the  Judge  directed  that  the  jury  should  be  dis^ 
charged.  Or  suppose  an  issue  as  to  error  in  fact,  there 
would  be  a  venire  to  try  that  issue,  in  order  to  inform 
the  conscience  of  the  Court,  and  to  enable  it  to  determine 
whether  it  would  send  the  case  down  for  trial. 


1861. 

The  Queen 

▼. 
Chables- 

WOBTH. 


The  Solicitor  General,   Overend,  Monk,  Cleasby  and 
Webby,  in  support  of  the  rule,  were  not  called  upon. 


CocKBURN  C.  J.    I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute.     This  plea  cannot  be  allowed  to 

• 

remain  on  the  file :  as  the  record  now  stands,  it  is  open  to 
the  objection  of  shewing  what  amounts  to  a  double  plea; 
and  it  is  laid  down  by  authority  that  in  an  indictment 
for  a  misdemeanour  there  may  not  be  double  pleas. 
The  proper  mode  of  raising  the  question  whether  the 
defendant  may  be  put  upon  his  trial  again  upon  this 
information  will  be,  by  the  defendant  taking  any  objec- 
tion which  he  is  entitled  to  by  law,  when  the  facts  are 
entered  on  the  record.     The  Solicitor  General  makes  no 
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objection  to  adopt  the  facts  as  stated  in  the  plea,,  with 
the  addition  of  some  particulars.  When  the  tacts  appear 
upon  the  record,  there  will  be  a  further  objection  to  the 
plea  that  it  states  the  same  facts  as  are  already  stated  on 
the  record.  Therefore,  this  being  a  matter  of  discretion 
with  the  Court,  I  am  of  opinion  that  we  ought  not  to 
allow  this  plea. 


Wig  HTM  AN  J.  I  am  of  the  same  opinion,  upon  the 
ground  that  if  there  shall  be  an  entry  on  the  record  of 
the  facts  as  stated  in  this  plea,  it  will  be  inconvenient,  if 
not  improper,  that  the  same  matter  should  appear  twice 
on  the  record.  Whatever  may  be  the  mode  of  taking 
advantage  of  the  discharge  of  the  jury,  the  defendant 
will  not  be  prejudiced  by  putting  the  matter  on  the 
record,  except  in  this,  that  he  may  be  put  to  the  trouble 
and  expense  of  another  trial.  I  do  not  know  how  that 
may  be :  certain  I  am  that  there  is  no  instance  in  which 
there  has  been  such  a  plea  except  Contoay  and  Lynch 
V.  The  Queen  {a),  and  The  Queen  v.  Davison  (b);  in 
which  latter  case  it  does  not  appear  whether  the  prisoner 
was  tried  upon  the  same  or  another  indictment. 


Crompton  J.  We  must  consider  this  application  as 
we  should  do  an  application  to  put  this  plea  on  the 
record ;  because  the  plea  was  put  on  the  record  by  an 
application  ex  parte.  It  is  clear  that  it  cannot  be  allowed 
without  the  plea  of  not  guilty  being  withdrawn.  This 
is  not  matter  of  plea,  but  matter  of  error.  It  is  an 
objection  to  what  has  occurred  at  the  trial,  as  when 
there  is  a  wrong  entry  on  the  record  as  to  the  jiuy,  or 
when  the  jury  have  given  an  imperfect  verdict :  in  those 


(a)  7  Irisk  Imw  Rep.  149. 


{h)  2F.4-F,  250. 
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cases  the  proper  course  is  to  get  the  facts  entered  upon  the 
record ;  and  Tt^hen  the  defendant  is  brought  up  for  judg- 
ment then  is  the  time  for  him  to  take  objection.  There- 
fore I  agree  that  the  plea  ought  to  expunged. 


1861. 

The  QuEBR 

▼. 
Cha&les- 

WORTH. 


Blackburn  J.  I  am  of  the  same  opinion.  It  is  suffi- 
cient to  say  that,  while  the  plea  of  not  guilty  stands  on 
the  record,  the  pleading  this  plea  is  pleading  double, 
and  therefore  it  ought  to  be  expunged.  The  true  state 
of  things  as  they  occurred  at  the  trial  ought  to  be  en- 
tered on  the  record ;  and  I  think  no  advantage  can  be 
taken  of  that  entry  until  the  plea  of  not  guilty  has  been 
disposed  of. 

Rule  absolute. 


Sir-F.  Kelly  {June  11th)  applied  to  the  Court  to  order 
that  a  statement  of  the  facts  should  be  entered  on  the 
record  immediately. 

The  following  entry  on  the  record  was  accordingly 
made :  "  On  which  day,  before  our  lady  the  Queen,  at 
Westminster y  come  as  well  the  said  Attorney  General 
of  our  lady  the  Queen  as  the  said  J,  B,  Charlesworth 
by  his  attorney  aforesaid.  And  the  Justices  of  our 
lady  the  Queen,  of  Assize,  before  whom,  &c.,  have  sent 
here  their  record  before  them  had  in  these  words,  to  wit, 
'  Afterwards,  at  the  day  and  place  within  contained  before 
the  Honorable  Sir  Huyh  Hill,  Knight,  one  of  the  Justices 
of  our  Lady  the  Queen,  before  the  Queen  herself,  and  the 
Honorable  Sir  Henry  Singer  Keating,  one  of  the  Justice^ 
of  our  lady  the  Queen,  of  the  Bench  of  Justices  of  our 
Lady  the  Queen,  assigned  to  take  the  Assizes  in  and 
for  the  county  of  Yorky  come  as  well  the  said  Attorney 
General  of  our  Lady  the  Queen  as  the  said  J,  B,  Charles- 
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18G1.  fDorth  by  his  attorney  aforesaid.  And  the  jurors  of  the 
The  Queen  J^^*  thereof  mention  is  within  made^  being  called  like- 
Charles-  ^^^>  come,  who  to  say  the  truth  of  the  matters  within 
WORTH.  contained  were  elected,  tried  and  sworn.  And  afler* 
wards,  at  the  Assizes  aforesaid,  in  the  county  aforesaid, 
the  said  jury,  so  sworn  as  aforesaid,  are  then  and  there 
duly  charged  with  the  said  J,  B.  Charlesworth,  and  he 
the  said  J.  B.  Charlesworth  is  then  and  there  duly  given 
in  charge  to  the  said  jurors  so  sworn  as  aforesaid,  and 
thereupon  pubUc  proclamation  is  made  there  in  Court 
for  our  said  Lady  the  Queen,  that  if  there  be  any  one 
who  will  inform  the  aforesaid  Justices  of  Assize,  the 
Queen's  Attorney  General,  the  Queen's  Serjeant  at  Law, 
or  the  jurors  of  the  jury  aforesaid  concerning  the  mat- 
ters within  contained,  he  should  come  forth  and  be 
heard.  Whereupon  Sir  JVilliam  Athertoriy  Knight,  Solici- 
tor Greneral,  oflFereth  himself  on  behalf  of  our  said  Lady 
the  Queen  to  do  this.  Whereupon  the  Court  here  pro- 
ceedeth  to  the  taking  of  the  inquest  aforesaid  by  the 
jurors  aforesaid,  now  here  appearing  for  the  purpose 
aforesaid,  and  during  the  taking  of  the  inquest  aforesaid 
Josi  Louis  Femandes,  a  witness  produced  before  the  said 
jurors  for  and  behalf  of  our  said  Lady  the  Queen,  the 

• 

said  J,  L,  Fernandes  then  being  a  material  and  neces- 
sary witness  on  behalf  of  our  said  Lady  the  Queen,  wholly 
refused  to  answer  a  certain  question  put  to  him  by  the 
counsel  for  and  on  behalf  of  our  said  Lady  the  Queen. 
Whereupon  the  said  Sir  Huffh  Hill,  one  of  the  said 
Justices,  having  delivered  his  opinion  that  the  said  J.  L. 
Femandes  is  bound  by  law  to  answer  the  said  question, 
and  he  the  said  J*  L.  Femandes  still  refusing  to  answer 
the  same,  the  said  Sir  Huffh  Hill  adjudges  that  the  said 
X  L,  Fernandes  is  by  reason  thereof  guilty  of  a  eon- 
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tempt  of  Court  here.  And  thereupon  the  counsel  for 
our  said  Lady  the  Queen  decline  to  proceed  further  with 
the  taking  of  the  inquest  aforesaid^  and  call  upon  the 
said  Justice  to  discharge  the  said  jurors  from  giving  any 
verdict  thereon,  against  which  the  said  J.  B.  Charlesworth 
by  his  counsel  in  that  behalf  objects  and  protests,  and 
requires  the  said  Justice  to  proceed  with  the  taking  of 
the  said  inquest,  so  that  the  jurors  aforesaid  may  deliver 
their  verdict  thereon,  which  the  said  Justice  refuses  to 
do;  and  thereupon  the  said  Justice  then  and  there,  for 
the  reasons  aforesaid,  and  for  no  other  cause  whatever, 
and  without  the  consent  and  against  the  will  of  the  said 
J.  B.  Charlesworth,  and  of  his  said  counsel,  orders  that 
the  said  jurors  shall  be,  and  the  jurors  by  the  Justice 
aforesaid,  from  giving  any  verdict  of  and  upon  the 
premises  are,  discharged.  Therefore  the  jury  aforesaid 
are  further  put  in  respite  before  our  Lady  the  Queen,  at 
Westminster,  until,  &c.'^ 


1861. 
The  Queen 

V, 

Chables- 

WOBTU. 


Sir  jF.  Kelly  {June  12th)  obtained  a  rule,  of  which 
notice  was  given  to  the  Solicitor  of  the  Treasury,  by 
which,  "upon  reading  the  record  in  this  prosecution,''  it 
was  "  ordered  that  cause  be  shewn  instanter  (a)  why 
judgment  should  not  be  entered  for  the  defendant,  that 
he  be  dismissed  and  discharged  of  and  from  the  premises 
in  the  information  in  this  prosecution  specified  and 
charged  upon  him,  and  that  he  depart  without  day  in 
that  behalf;  and  why  the  award  of  jury  process  and  all 


(a)  June  12th  being  the  last  day  of  Trinity  Term,  the  rule  was  nuide 
returnable  instanter,  in  order  that  it  might  be  a  matter  "  pending  in  the 
Court,"  and  as  such  be  disposed  of  at  the  Sittings  in  Banc  after  Term, 
avoiding  the  question  whether  the  Court  had  power  to  make  the  rule 
returnable  at  those  sittings  by  consent. 

VOL.    I.  2    K  B.    &   S« 
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other  proceedings  in   this  prosecution  should  not  be 
stayed." 

This  role  was  argued  at  the  Sittings  in  Banc  after 
Term  {June  22nd,  23rd,  24th  and  25th> 

TJie  Solicitor  General,  Overend,  Cleasby  and  JVebby 
shewed  cause. — First:  in  the  present  state  of  the  record 
and  of  the  proceedings,  the  judgment  prayed  for,  which 
would  amount  to  a  judgment  of  acquittal,  cannot  be  en- 
tered either  according  to  the  principles  of  pleading  or 
according  to  precedent.  The  issue  on  the  plea  of  not 
guilty  remains  to  be  disposed  of.  A  final  judgment 
cannot  be  given  imtil  all  the  issues  in  law  and  in  fact 
joined  on  the  record  have  been  disposed  of,  which 
means  that  there  must  be  a  judgment  or  a  verdict 
and  judgment  upon  each ;  Beckham  v.  Knight  (a). 
Garden  v.  The  General  Cemetery  Company  (i),  Hintom 
V.  Acraman  (e).  [Blackburn  J.  If  the  other  side 
are  right,  the  issue  on  the  plea  of  not  guilty  has 
been  disposed  of.  Cochburn  C.  J.  The  reason  for 
not  taking  the  record  into  a  Court  of  error  until  all 
the  issues  are  disposed  of  does  not  apply  if  the  issue  on 
the  plea  of  not  guilty  is  immaterial.]  Whether  this 
application  is  granted  or  refused,  the  case  will  not  be 
ripe  for  a  final  judgment ;  and  a  writ  of  error  can  be 
brought  only  upon  a  final  judgment ;  Metcalfe* s  Case  (li). 
This  is  in  the  nature  of  an  application  to  stay  proceed- 
ings, and  the  refusal  of  such  an  application  could  not  be 
reviewed  by  writ  of  error.  [Crompton  J.  If  we  refuse 
a  venire  de  novo,  will  there  not  be  a  judgment  on  which 
a  writ  of  error  will  lie  ?     The  refusal  would  appear  on 


(fl)  7  Ikntl.  P.  a  400. 
(r)  3  C.  B.  737. 


(b)  Id.  425. 
{d)  11  Co.  38. 
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the  record ;  and  if  we  are  wrong,  the  Court  of  error  would 
award  a  venire  de  novo.  The  House  of  Lords  have  held 
that  a  writ  of  error  will  lie  on  an  award  of  a  venire  de 
novo  (a).  Blackburn  3.  The  judgment  of  the  Exchequer 
Chamber  in  Campbell  v.  The  Queen  (b),  shews  that  the 
Court  of  error  might  order  the  Court  below  to  award 
a  venire  de  novo.]  Admitting  that  a  wrong  award  of 
a  venire  de  novo  is  ground  of  error  (c),  there  would 
be  no  award  of  a  venire  de  novo  in  this  case;  upon  the 
^vrit  being  resealed,  the  same  jury  as  that  which  was 
discharged  would  be  summoned  by  the  sheri£f  with- 
out the  intervention  of  the  Court  by  distringas  out 
of  the  Crown  Office.  [They  referred  to  the  entry 
laMinter  ats.  Brett  {d),  and  in  The  Queen  v.  Watson  (e), 
where  a  juror  was  withdrawn  on  the  first  trial.]  In 
this  ease,  the  special  jury  was  struck  according  to  the 
practice  existing  before  The  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76.,  in  pursuance  of  the  proviso 
insect.  108 ;  but  a  fi*e8h  rule  for  a  special  jury  would 
not  be  necessary.  [Wiffhtman  J.  The  Master  says  that 
a  special  jury  would  in  this  case  be  summoned  by  a  venire 
de  novo  in  the  old  way.]  There  is  no  instance  in  the 
Crown  Office  of  a  writ  of  error  upon  a  judgment  quod  eat 
sine  die.  And  if  the  judgment  quod  eat  sine  die  discharges 
the  defendant  from  the  ofience,  there  could  not  be  new 
process  to  vex  him  for  the  same  offence.  Further,  there 
is  no  precedent  for  such  a  judgment  as  eat  sine  die 
at  this  stage  of  the  proceedings.     The  only  mode  in 


1861. 

The  QuEEV 

▼. 
Ghablis^ 

WORTH. 


(a)  See  M'Mahon  v.  Sir  T.  B.  Leonard,  6  H.  L,  Ca.  931. 
(h)  11  Q.  B.  799.  814. 

(c)  See  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict  r.  125, 
#.43. 
{d)  LiU,  Entr.  489.  («)  2  Ld,  Raym.  86a 
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which  an  objection  can  be  taken  to  matter  on  the 
record  earlier  than  the  time  for  moving  in  arrest  of 
judgment  is  by  demmrer.      The  objection  which  is 
made  the  ground  of  this  application  will  be  open  to 
the  defendant  on  motion  in  arrest  of  judgment  and 
on  a  writ  of  error  upon  final  judgment.    In  KinlocVs 
Case  (a),  the  issue  on  the  plea  of  not  guilty  was  first 
tried,  and,  the  prisoners  being  found  guilty,  their  counsel 
moved  in  arrest  of  judgment.     [WightmanJ,     In  The 
King  V.  Wade  (b),  the  Judges  thought  that  the  discharge 
of  the  jury  was  improper,  and  that  judgment  of  ac- 
quittal should  have  been  given,  but  there  they  leave 
the  matter ;  Crompton  J.     In  King  v.  The  Queen{c),  the 
reason  for  ordering  a  second  trial  was  entered  npon  the 
record.]     The  course  taken  by  the  defendant  in  this 
case  was  not  taken  in  Newton's    Case  {d)  nor  in  The 
Queen  v.  Davison  {e),  which  was  an  indictment  for  a 
misdemeanor,  nor  in  Conway  and  Lynch  y.  The  Queen  (f), 
which  was  an  indictment  for  a  felony.     The  proceedings 
in  the  latter  case  were  irregular,  but  the  consent  of  the 
Attorney  General  cured  the  irregularity.     [Crompton  J. 
In  Newton  s  Case  {g)  the  prisoner  had  been  tried  before 
commissioners  of  oyer  and  terminer ;  and  in  Tlie  Queen 
V.  Davison  (A)  the  prisoner  had  been  tried  at  the  Quarter 
Sessions.     This  question  arises  on  matter  appearing  on 
the  record  in  the  nature  of  a  postea,  and  I  do  not  see 
any  reason  why  it  should  not  be  raised  at  that  stage  of 
the  proceedings.] 


(a)  Foster,  16.  22.  The  case  is  also  reported  in  18  How.  St.  TV.  395. 

(*)  1  Moo.  a  a  86.  (o)  14  Q.  B.  31. 

(d)  13  Q.  B.  716.  (e)  2  F.  #  F.  250. 

{f)lIrishLaw  Bep.  149. 

(y)  13  Q.  B.  716.  (A)  2  F.  ^'  F.  2.50. 
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Secondly :  at  no  stage  of  the  proceedings^  and  in  no 
form  would  the  defendant  be  entitled  to  have  the 
judgment  prayed  for  entered  on  the  record.  The 
Judge  had  power  to  discharge  the  jury,  Bud  if  he 
had  that  power  it  m^fit  be  exercised  in  his  discre- 
tion, and  his  discretion  is  not  subject  to  be  reviewed 
any  more  thau  the  ruling  of  a  Judge  in  criminal 
cases  as  to  the  admissibility  of  evidence  or  his  mode 
of  leaving  a  case  to  the  jury.  The  authorities  and  cases 
are  most  of  them  cited  or  referred  to  in  the  argument  of 
Sir  John  Jervis,  Attorney  General,  in  Newton* s  Case  (a) , 
p.  717-725.  [They  referred  to  Co.  Litt  227  b.',  Doo 
tor  and  Student,  Dial.  2,  ch.  52 ;  2  Hale  P.  C.  294,  295, 
c.  41 ;  Kinlock^s  Ca8e{b) ;  Ferraris  Case{c).']  The  position 
in  Co.  Litt.  227  b.  that  "  a  jury  sworn  and  charged  in 
case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict," 
is  too  large,  as  appears  from  subsequent  decisions.  The 
rule  laid  down  by  Blackstone,  4i  Comm.  p.  360,  is  that 
''  the  jury  cannot  be  discharged  (unless  in  cases  of 
evident  necessity)  till  they  have  given  in  their  verdicf 
And  the  word  necessity  is  not  confined  to  physical  ne- 
cessity. [They  cited  the  observations  of  Coleridge  and 
Erie  J  J.  in  Newton's  Case  {d).]  To  constitute  the  neces- 
sity it  is  enough  that  there  are  special  circumstances, 
caused  by  the  misconduct  of  some  person  concerned  in 
the  trial,  owing  to  which,  imless  the  jury  are  discharged, 
there  will  be  a  failure  of  justice.  In  2  Hawk.  P.  C, 
by  Curwood,  619,  ch.  47,  s.  1,  it  is  said  "  that  it  seems  to 
have  been  anciently  an  uncontroverted  rule,  and  hath 
been  allowed,  even  by  those  of  the  contrary  opinion,  to 
have  been  the  general  tradition  of  the  law,  that  a  jury 
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(r)   T.Iioffm.&i. 


(b)  Fost.  16.  22. 

{d)  13  Q.  B.  733,  734. 
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sworn  and  charged  in  a  capital  case^  cannot  be  diacharged 
(without  the  prisoner's  consent)  till  they  have  given  a 
verdict  /'  and  then  it  is  added^  note  (e),  "  and  the  same 
is  holden  by  Coke  as  to  larceny^  and  any  case  of  member; 
3  Tnst.  1 10,  Co.  Litt.  227  b.   Butj^aa  to  cases  of  an  inferior 
nature,  the  contrary  hath  been  adjudged.     BaymoHd^ 
84.    Vide  \  Ventr.  Q^:'     [Wightman  3.     "Any  case  of 
member''  embraces  those  misdemeanors  for  which  a  party 
might  have  been  condemned  to  stand  in  the  pillory.] 
This  is  not  so  much  matter  of  law  as  of  practice ;  Crampion 
J.,  in  Conway  and  Lynch  v.  The  Queen  {a).  In  KinloclCs 
Case  {b)y   Foster  J.  said,  "  I  take  it  to  be  one  of  those 
questions,  which  are  not  capable  of  being  determined  by 
any  general  rule  that  hath  hitherto  been  laid  down,  or 
possibly  ever  may  be.     For  I  think  it  is  impossible  to 
fix  upon  any  single  rule  which  can  be  made  to  govern 
the  infinite  variety  of  cases  which  may  come  under  this 
general  question  without  manifest  absurdity;  and  in  acme 
instances  without  the  highest  injustice."   In  2  Hale  P.  C 
295,  c.  41.  it  is  said,  *'  Nothing  is  more  ordinary  than 
after  the  jury  sworn,  and  charged  with  a  prisoner,  and 
evidence  given,  yet  if  it  appear  to  the  Court,  that  some 
of  the  evidence  is  kept  back,  or  taken  ofi*"   (that  is  by 
collusion  with  the  prisoner),  "  or  that  there  may  be  a 
fuller  discovery,   "  and  the  ofience  notorious  *  *  *  and 
that  the  evidence,  though  not  sufiScient  to  convict  the 
prisoner,  yet  gives  the  Court  a  great  and  strong  suspi- 
cion of  his  guilt,  the  Court  may  discharge  the  jury  of 
the  prisoner,  and  remit  him  to  the  gaol  for  further 
evidence."  Ferraris  Case{c)  goes  farther  than  is  necessary 
for  the  present  case.    [Cocklmrn  C.  J.    And  farther  than 
the  modem  practice  warrants.]     One  class  of  cases  in 


(a)  7  Irish  Law  Rep,  140.  172. 

{<•)   T.  J^aym.  84. 


(ft)  Foster.  29. 
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which^  according  to  modem  practice^  judges  have  dis*-       1861. 
charged  the  jury,  is  where  the  jury  have  been  unable   TheQuvsir 
to  agree,  as  in  The  King  v.  Cobbett,  referred  to  in    ^harlw- 
NewtorCs  Case  {a),  or  where  a  juror  has  fallen  ill,   as       wortm. 
in  The  King  v.  Edwards  (ft),   The  King  v.  Stevenson  (c) 
and  The  King  v.  Sealbert  (rf).      ICromptan  J.     The 
exercise  of  the  power  in  those  cases  is  not  disputed.] 
Another   class  of  cases  is  where  the  jury  has   been 
tampered  with,  as  in  the  case  cited  by  Sir  John  Strange 
in   Fost.   27,  which  was   an  indictment  for  murder, 
Hil.  8  H.  7,  Rot  3,  and  T^  King  v.  Jane  D—  (e). 
[  fVightman  J.     The  report  in  Ventris  does  not  say  what 
became  of  that  case.]     In  JTie  King  v.  Stokes  (J)  the 
jury  was  discharged,  upon  the  application  of  the  counsd 
of  the  prisoner,  on  the  ground  of  the  absence  of  a 
material  witness;   and  if  that  was  contrary  to  law  it 
could  not  have  been  done  even  at  the  prisoner's  request. 
Suppose  a  tumult  in  the  Court  and  the  jury  were  over- 
awed, the  exercise  of  this  power  would  be  necessary  for 
the  proper  administration  of  justice.     In  this  case  the 
withholding  of  the  evidence   by  the   witness  made  it 
necessary  that  the  jury  should  be  discharged. 

Sir  F,  Kelly,  Mellish  and  Maule,  for  the  defen^ 
dant.  —  [  The  Court  desired  counsel  to  argue  the 
main  question  first.]  The  result  of  the  authorities 
and  precedents  is  that  when  the  jury  has  been  once 
charged  with  the  accused,  and  sworn  to  pronounce 
a  verdict  on  a  criminal  charge,  they  cannot  lawfuUy  be 
discharged  until  a  verdict  has  been  pronounced ;  except 

(a)  13  Q.  B,  723. 

(b)  4  Taunt,  309.    8.  C,  3  Camp,  207 ;  Buss.  ^  By.  224. 

(«)  1  Vmtr,  60.  (06  Car.  f  P.  151. 
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1861.       by  reason  of  the  act  of  the  prisoner^  as  where  it  is  at 
The  Queen    ^^®  instance  or  for  his  benefit^  or  in  case  of  an  insur^ 
Charlfs-     n^oi^teWe  necessity.     And  in  this  rule  the  term  "neces- 
woBTH.       gj^i  }j^  ^  definite  meaning :  it  means  a  state  of  things 
in  which  it  is  manifest  to  the  .presiding  Judge  that  a 
legal  verdict  has  become  impossible^  as  by  reason  of  the 
death  or  illness  of  a  juryman  amounting  to  his  life  being 
in  danger,  or  rendering  him  physically  incapable  of  deli- 
berating and  concurring  in  a  verdict,  or  by  reason  of  a 
permanent  and  irreconcileable  disagreement  among  the 
jurors,  or  by  reason  of  the  illness  or  incapacity  of  the 
Judge,  or  the  illness  of  the  prisoner.     In  these  cases  it 
is  not  a  matter  of  discretion  in  the  Judge ;  though  he 
must  determine  when  the  circumstances  constitute  a 
necessity  for  discharging  the  jury,  and  from  his  judg- 
ment    upon  that  matter  there  is  no  appeal.     In  the 
rule  as  laid  down  by  Lord  Coke  in   Co.  Litt.  227  b., 
referring    to    21    Ed.   3,   18.,    and  in    3    Inst.   110, 
and  by  Lord  Holt  in  The  King  v.  Perkins,  mentioned 
in    Carthew  (a),   there  must  be  an  implied  exception 
of  cases    of    necessity;   such    as    are    suggested    in 
Doctor  and  Student,  Dial.  2,  ch.  52,  where  the  law  is 
assumed  to  be  as  laid  down  by  Lord  Coke,  viz. :  "  If 
they  (the  jury)  will  in  no  wise  agree  in  their  verdict,^' 
and  "  if  one  of  the  jury  die  before  verdict,  or  if  any 
other  like   casualties  fall    in    that    behalf.^'      Where, 
indeed,  a  juror  dies  or  falls  ill,  the  jury  are  not  dis- 
charged by  the  act  of  the   Judge,   but  by  uncontrol- 
lable circumstances  by  which  they  are  reduced  below 
their  legal  number.     [They  also  cited  2  Hawk.  P.  C, 
by  Cunoood,  c  47.  43.  1.  p.  619.,  and  4  Bac.  Abridg., 

(a)  Carthew^  465.  See  Chief  Justice  Eyre  and  Mr.  Justice  TVacy'B 
MS.  notes  of  the  some  case,  and  observations  on  the  latter  in  Foat. 
24.28. 


XXV.  VICTORIA. 


483 


7th  ed.,  p.  578,  Juries  (G.>]     The  rule  laid  down  by 
Blackstone,  4  Comm.  p.  860,  expressly  excepts  ''cases 
of  evident  necessity.^'     In   The  King  v.  Edwards  (a) 
Lord  Ellenborough  recognised  this  rule,  and  Crampton  3., 
in  Convcay  and  Lynch  v.  The  Queen  (i),  says :  "  This 
rule  seems  to  apply  equally  to  all  criminal  cases/'    But 
Blackstone  refers  only  to  GauhTs  Case  (c),  HiL  1764, 
which  was  an  indictment  for  murder,  upon  the  trial  of 
which  one  of  the  jurors  fell  ill.    [^Cochhum  C.  J.    Black- 
stone  refers  to  it  as  the  only  case  of  necessity  which  had 
been  recorded  within  his  knowledge.]      All  the  cases 
from  the  time  of  Ed.  8.  to  the  present  day,  with  the 
exception  of  those  in  the  time  of  Car.  2.,  have  been 
cases  of  necessity  in  the  strictest  sense  of  the  word,  or 
cases  in  which  the  jury  have  been  discharged  at  the 
instance  of  the  prisoner,  as  in  KinlocVs  Case  (d).  The  case 
in  21  Ed.  8, 18.,  cited  in  Co,  Lit.  227  b.,  is  explained  by 
Sir  Michael  Foster,  pp.  82, 33,  as  falUng  within  the  rule  in 
Br.  Abr.  Corone,  pi.  42,  that  a  man  who  has  been  arraigned 
for  felony,  and  pleaded  not  guilty,  cannot  afterwards 
become  an  approver ;  and  therefore  it  was  merely  the 
Judge  declining  to  allow  the  prisoner  to  be  approver. 
But  in  Fitz.  Abr.   Corone  §•  Flees  del  Corone,  pi.  449, 
the  case  is  abridged,  and  the  reason  given  is:  ''pur  ceo 
que  Venquest  ne  serra  discharge,  mez  le  Courte  lui  oyest 
et  tiel  come  il  accuse  que  le  viscount  eux  fira  endite  en 
son  counte  &c.''  [^Blackburn  3.  That  passage  is  an  autho- 
rity that  it  could  not  be  done  with  the  consent  of  the 
Crown.      Crampton  J.      There  is  no  objection  to  the 
prisoner  withdrawing  his  plea :  doubt  has  been  suggested 
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(a)  4  Taunt.  309,  311.  (b)  7  Irish  Law  Rep,  171. 

(c)  See  18  How.  St,  Tr.  415,  note;  3  Chitty*8  Bum's  Justice,  974, 
20th  ed.,  tit.  Jurors. 
(rf)  Foster,  16.  32. 
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at  the  Old  Bailey  whether  the  plea  could  be  withdrawn, 
but  I  have  allowed  it  to  be  done.]  In  TTie  King  v. 
Jane  D —  {a)  the  ground  of  the  discharge  of  the  jury 
was  ''the  witnesses,  not  appearing,  were  suspected 
to  be  tampered  with  by  the  prisoner:''  that  case 
stands  on  the  rule  that  no  man  can  take  advantage 
of  his  own  wrong.  [Blackburn  J.  Suppose  it  was 
discovered  that  the  prisoner  had  bribed  the  jury. 
Crompton  J.  It  would  be  difficult  to  aver  against 
the  record ;  though  it  might  amount  to  error  in 
fact]  There  is  nothing  on  this  record  to  justify  the 
Court  in  assuming  that  the  defendant  instigated  the 
witness  not  to  give  evidence.  The  record  states  that 
the  Judge  ordered  the  jury  to  be  dischai^ed  "  for  the 
reasons  aforesaid/  and  for  no  other  cause  whatever." 
When  the  verdict  is  procured  by  the  misconduct  of 
the  prisoner  it  is  not  a  legal  verdict.  [Crompton  J.  Sup- 
pose that  by  the  fault  of  a  third  party  there  is  no 
verdict.]  If  it  is  not  by  the  fault  of  the  prisoner,  it 
does  not  come  within  the  principle  of  necessity.  Even 
if  a  witness,  by  coUusion  with  the  prisoner,  gives  false 
evidence,  it  has  never  been  heard  that  the  jury  could  be 
dischai^ed.  In  ManselPs  Case  (b),  26  JEliz.,  at  the 
Newgate  Sessions,  the  jury  were  discharged  with  the 
consent  of  the  prisoner,  which  Foster  J.,  in  Kinloch^s 
Case  (c),  thought  *'  ought  not  to  have  been  done." 
The  record  in  the  former  case,  upon  which  the  opinion  of 
the  Judges  was  taken  whether  the  prisoner  could  be 
tried  again,  stated  that  the  foreman  of  the  jury  answered 
that  the  prisoner  was  guilty,  and  the  other  jurors  said 
they  were  not  agreed,  and  that  because  the  said  ver- 
dict appeared  to  the  Court  to  be  uncertain,  vicious  and 


(a)  1  Ventr.  69. 


(h)  1  Ander,  Rep.  103. 


(r)  Foster,  31. 
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insufficient  in  law^  ^'Qusesitum  est  de  prefat.   Thoma        1861. 
Mansell  si  velit  de  jurat,  prsedict.  necnon  de  veredicto    The  (^vkbh 
sue  in  forma  prsedict.  reddito  exonerari  necne^  qui  dixit     charlbs*- 
quod  ipse  contentus  fdit'de  jurat,  ilia  necnon  de  vere- 
dicto suo  prsedict.  in  forma'  prsedict.  reddit.  exonerari^  et 
sic  idem  Thomas  ex  assensu  suo  proprio  de  jurat.  pre» 
diet  per  Cur.  hie  exoneratur.'^    [Crompton  J.    I  should 
conjecture  that  the  prisoner  never  did  consent :  such  an 
entry  was  often  made  when  it  was  the  act  of  the  Court] 
In  that  case  the  jury  were  discharged  before  it  appeared 
that  the  disagreement  was  permanent.    In  The  King  v. 
Tavemer  (a)  a  coroner's  jury  in  the  county  of  Hert' 
fwdy  who  would  not  agree  upon  a  verdict^  were^  it  seems, 
discharged  by  authority  of  Flemming  C.  J.,  who  was 
then  attending  the  assizes  at  Hertford^  which  would  have 
been  minecessary  if  the  coroner  had  an  inherent  power 
to  discharge  them.    Hanseoms  Case,  15  Car.  1,  cited  in 
2  Hak  P.  C.  ch.  41,  295,  296,  where  one  of  the  jury  wil- 
fully  left  the  assize  town,  was  a  case  of  necessity.     In  the 
time  of  Car.  2.  a  practice  prevailed  of  discharging  the 
jury  by  reason  of  the  insufficiency  of  the  evidence  pro- 
duced, or  in  the  power  of  the  counsel  for  the  Crown  to 
produce,  at  the  trial :  but  that  is  to  be  found  only  in  the 
trials  of  notorious  criminals,  or  in  the  state  trials,  and 
may  have  been  adopted  by  the  Judges  for  the  purpose  of 
preventing  justice  being  defeated.     [As  to  the  character 
of  the  administration  of  justice  in  some  of  those  trials, 
they  cited  Hattam's  Constitutional  History  of  England, 
ch.  xiL  vol.  2,  p.  294,  4to  ed.]     The  passage  in  2  Hale 
P.  C.  ch.  41,  295,  is  the  only  authority  on  the  other 
side.     [They  referred  to  the  note,  ibid,  by  Serjeant  W/- 
son.'\     The  resolution  of  the  Judges  in  Ferraris  Case  {b) 
may  have  been  intended  to  apply  to  such  cases  of  neces- 

(a)  3  B'dsir.  171.  173.  (6)  T.  Rajm,  84. 
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sity  as  the  death  of  a  juror  or  the  disagreement  of  the 
jary^  and  it  is  said  by  Sir  T,  Raymond  to  be  *' contrary 
to  common  tradition,  which  hath  been  held  by  many 
learned  in  the  law/'  [Crompton  J.  The  common  tra- 
dition may  have  arisen  &om  the  peculiarly  solemn 
charge  to  the  jury  in  cases  of  felony — they  are  sworn 
to  make  true  deliverance ;  in  the  case  of  misdemeanor 
they  are  sworn  merely  to  try  the  issue.]  The  three 
cases  in  Sir  John  Kelynff's  Reports,  which  were  tried  at 
the  Newgate  Sessions,  afford  an  example  of  the  mischief 
and  injustice  which  might  ensue  if  a  Judge  had  a  power 
of  discharging  the  jury  without  any  limit  and  without 
appeal.  In  Roberts  s  Case  (a),  upon  an  indictment 
of  the  prisoner  as  principal  in  a  burglary,  it  appearing 
upon  the  evidence  that  he  was  only  accessory  after  the 
fact,  it  was  doubted  by  the  Judges  whether  he  might  or 
might  not  be  indicted  again  as  accessory,  and  therefore 
to  avoid  all  doubt  they  discharged  the  jury.  If  this 
could  be  done,  the  Judge  might  in  every  case  deprive  the 
prisoner  of  the  benefit  of  pleading  auterfois  acquit.  In 
Gardiner^ s  Case  (J),  which  was  an  indictment  for  breaking 
open  a  house  in  the  day-time,  the  jury  were  discharged  by 
reason  the  evidence  could  not  be  made  out  without  the 
examinations  taken  by  the  Lord  Mayor,  and  he  was 
absent.  In  Jones  and  Reveres  Case  (c),  on  an  indict- 
ment for  burglary,  the  Judges  agreed  that  they  might 
have  discharged  the  jury  when  they  saw  the  evidence 
was  not  sufficient.  In  Whitebread  and  FenwicKs  Case  (d), 
who  were  tried  for  high  treason,  with  Ireland  and  others, 
on  the  first  trial,  there  being  only  one  witness  against 
them,  the  jury  were  discharged  of  them ;  and  upon  the 
second  trial  on  a  firesh  indictment,  Whitebread  took  the 


{a)  J,  Kelyn,  25. 
{c)  Id.  52. 


(A)  J,  Kelyn.  46,  47. 
{d)  7  How.  SL  Tr.  79. 119.  120.  311.  315-^17. 
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objection,  which  was  overruled  by  the  Judges,  but  is  now  igGl. 
admitted  to  have  been  a  valid  objection,  that  he  was  put  xhe  Qubsm 
upon  his  trial  the  second  time.  In  RookwoocTs  Case  (a),  qhaelbs- 
after  the  jury  had  been  sworn,  the  counsel  for  the  worth. 
prisoner  took  several  objections  to  the  indictment,  and 
Powell i.  said,  p.  173,  "You  should  have  timed  your 
motion  better;  for  certainly  now  the  jury  is  charged 
they  must  give  a  verdict  either  of  acquittal  or  conviction.'' 
[They  also  referred  to  the  observations  of  Sir  Thomas 
Trevor,  Attorney  General,  in  Rooktoood's  Case,  13  How. 
St.  Tr.  165,  166,  and  of  Powell  J.  in  Cook's  Case,  Ibid. 
324,  and  Sir  Bartholomew  Shower,  Ibid.  321,  322.]  If  the 
discharge  of  the  jury  in  this  case  was  wrong,  the  sending 
the.  case  down  to  trial  again  is  destructive  of  the  maxim 
that  a  man  cannot  be  put  on  his  trial  twice  for  the  same 
offence.  The  reason  given  in  2  Hale  P.  C.  295,  ch.  4,  in 
favour  of  the  power  to  discharge  the  jury,  is  a  strong  one ; 
nevertheless  the  contrary  practice  has  been  followed  (i) 
since  the  Revolution.  [Blackburn  J.  Foster  J.  says 
it  was  done  "  in  one  or  two  instances  since  '*  the 
Revolution.  Cockbum  C.  J.  771^  King  v.  Anne  Hawkins, 
a  later  case  than  The  King  v.  Perkins,  is  cited  in  Foster,  38, 
from  Mr.  Justice  Tracg^s  MS.  In  that  case  a  bill  of 
indictment  for  burglary  was  preferred  against  the  prisoner 
for  breaking  into  the  house  of  S.,  and  it  appearing  on 
the  evidence  that  the  house  belonged  to  The  African  Com- 
pang,  and  that  the  apartment  of  S.,  an  officer  of  the 
Company,  was  broken  into,  the  jury  were  discharged  of 
that  indictment,  and  a  biU  was  preferred  charging  the 
burglary  in  the  house  of  The  African  Compang;  the 
Judges  were  of  opinion  that  the  prisoner  should  be  tried 
upon  the  properly  framed  indictment.]  In  that  case  the 
Crown  exercised  the  right  of  withdrawing  the  record. 

{a)  13  How.  St,  Tr,  139.  (6)  Foster,  m. 
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1861.  [Blackburn  J.  That  may  be  done  in  the  case  of  an 
Th^  QCBEM  information,  bnt  can  it  be  done  in  the  ease  of  an  indict- 
CtfAiLEs-  nient?]  Five  cades  since  the  Revolution  in  which  the 
discharge  of  the  jury  was  held  to  be  wrong,  viz.,  77ie 
King  v.  Perkins  (a).  The  King  v.  Morgan  (6),  9  G.  2.,  and 
Tlie  King  v.  Jdf{c),  &c.,  were  cited  by  the  counsel  for  the 
prisoner  inFost  24.  In  The  Kingy,  Morgan  (6),  which  was 
an  indictment  for  perjury,  and  The  King  v.  Jelf  (c),  which 
was  an  indictment  for  barratry,  Lord  Hardtoieke  refused 
to  withdraw  a  juror  at  the  ^'rayer  of  the  King's  cotlnseL 
In  the  Tatt6r  case,  as  reported  in  2  3tr.  984,  )fwm.  The 
King  v.  Jeffs,  Lord  Hardwicke  held  that  there  was  a 
difference  between  cases  of  a  civil  nature  and  those  cases 
in  which  the  punishment  might  be  infamous,  as  the 
pillory.  [Blackburn  J.  The  terms  of  the  report  lead 
me  to  think  that  the  counsel  for  the  Crown  were  claim- 
ing the  prerogative  of  the  Crown  which  was  formerly 
exercised  in  revenue  causes  in  the  Exchequer,  and  is 
referred  to  by  Lord  Denman  in  Newtorfs  Case  (ii).]  In 
KinlocKs  Case  (e)  Foster  J.  and  the  Judges  who  con- 
curred  with  him  decided  nothing  but  the  actual  ^int 
then  before  the  Court,  that  where  the  prisoner  applies 
for  his  own  advantage  that  the  jury  may  be  discharged  it 
may  be  done.  In  such  a  case  the  maxim,  consensus  toUit 
errorem,  applies ;  and  Foster  J,,  p.  30,  expressly  excludes 
the  question,  "  whether  in  a  capital  case  the  Court  may  in 
their  discretion  discharge  a  jury  after  evidence  given  and 
concluded  on  the  part  of  the  Crown,  merely  for  want  of 
sufficient  evidence  to  convict;  and  in  order  to  bring  the 
prisoner  to  a  second  trial,  when  the  Crown  may  be  better 
prepared,^'  which  shews  that  there  is  no  general  power 

{a)  Mich  10  »".  3 ;  Carth,  465.  {b)  Hil.  9  G.  2. 

(c)  TWn.  7  G.  2;  2  Sir.  984.  nam.  The  Kiiig  v.  Jeffs. 

(d)  18  Q.  B.  722.  (e)  FobUt,  22.  31. 
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in  the  Judge  to  discharge  the  jury  on  the  ground  of 
insufficient  evidence.  \_Cochburn  C.  J.  Mr.  Justice 
Foster  takes  some  pains  to  shake  the  old  doctrine^  in 
order  to  hring  in  the  exception.]  If  the  rule  jcontended 
for  existed^  it  would  almost  have  been  a  preliminary  biEor 
to  the  question  discussed  in  KinlocKs  Case  (a)«  \Cockburh 
C.  J.  In  that  case  the  discharge  of  the  juiy  w^  not  the 
act  of  the  Judged  Blackburn  3\:  The  entry  set  out  in  p.  17, 
is  '^  Upon  the  motion  of  C-  H.  Hamilton,  Esq.,  &  •  .  •  . 
JoddreU,  Esq.  being  assigned  as  counsel  for  the  de- 
fendants in  this  cause  and  by  their  consult,  and  also  at 
the  desire  and  request  and 'by  the  consent  of  the  de- 
fendants now  at  the  bar  here,  and  also  by  the  consent 
of  Mr.  Attorney  General  on  behalf  of  the  King,  It  is 
ordered  by  the  Court  here,'^  &C.}:  In  the  csiaeot'Eliza^ 
beth  Meadow  (i),  1750,  at  the  Newgate  Sessions,  the- 
prisoner  was  taken  ih  labour.  In  the'case  of  John  Swan 
and  Elizabeth  Jefferys  (c),  the  prisoners  having  pleaded 
not  guilty  to  an  indictment  for  murder,  their  trial  msk 
postponed  to  the  next  asskes,  and  in  the  meantime  the 
counsel  for  the  Crown  being  satisfied  that  Swan  was  in 
the  actual  service  of  the  deceased  at  the  time  the  murder 
was  committed,  or  at  least  when  the  design  w&s  first 
laid,  thought  it  advisable  to  prefer  another  bill  against 
them,  charging  Swan  with  petty'  treason  and  Jefferys 
with  murder ;  and  the  prisoners,  being  arraigned  upon 
this  indictment,  pleaded  in  abatement  that  another"  in- 
dictment was  depending  for  the  same  offeiice ;  but  the 
Judges  were  of 'dpinion  that  aiiterfois  arraign  was  no 
plea.  [  Wightman  J.  In  that  case  the  precedent  in  Sir 
mmam  WithipoWs  Gasei^d),  wbs  foUowed.]'   In    The 


1861. 

Tire  QuBBV 

▼. 

Chaklbs- 

WO&TB. 


(a)  Foster,  16.  22.  (b)  Fost.  76. 

(c)  Fo8U  104.     8.  CAS  Hatv.  Si.  Tr.  1194. 1197. 

(d)  Cro,  Car.  147. 
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King  V.  Edwards  {a),  where  a  juryman  fell  down  in  a 
fit.  Lord  Elhnborough  observed,  "  The  rule  in  Blackstone 
admits  the  exception  in  case  of  necessity,  which  com- 
prehends the  present  case.^'  In  Conway  and  Lynch  y. 
The  Queen  (b\  which  was  a  case  of  disagreement  of  the 
jury,  three  Judges,  against  the  opinion  of  CrampUm  J., 
held  that  the  judgment  should  be  reversed;  and  the 
judgment  of  Crampton  J.,  only  amounts  to  this,  that  the 
Judge  is  competent  to  determine  without  review  when  the 
time  for  discharging  the  jury  has  arrived.  In  The  Queen 
y.  Newton  (c),  and  The  Queen  v.  Davison  (d),  the  ground 
of  discharge  was  permanent  disagreement  of  the  jury. 
There  are  two  modem  cases  in  which  the  question  has 
arisen  whether  a  Judge  has  lawful  power  to  discharge 
the  jury  by  reason  of  a  failure  or  insufficiency  of  the 
evidence  on  the  part  of  the  Crown,  or  of  the  refusal  of  a 
witness  to  answer  questions.  In  TTie  King  v.  fVade  (e), 
before  any  witness  was  sworn,  the  counsel  for  the  pri- 
soner desired  to  examine  the  prosecutrix  that  it  might 
be  seen  whether  she  understood  the  nature  of  an  oath, 
and  it  appearing  that  she  had  no  idea  of  a  future  state 
of  rewards  and  punishments,  Bayley  J.  discharged  the 
jury,  that  she  might  have  an  opportunity  of  being  in- 
structed upon  that  point ;  but,  a  doubt  having  occurred 
to  the  learned  Judge  whether  he  had  done  right,  he 

submitted  the  point  to  the  consideration  of  the  Judges. 
The  discharge  of  the  jury  in  that  case  was  an  exercise  of 

the  discretion  of  the  Judge,  but  the  Judges  thought  the 
discharge  improper  (/).     In  The  King  v.  Kelts,  stated 


(a)  4  Taunt,  309.  311.    S.  C,  3  Camp,  207 ;  Ruas.  ^  Ry,  C,  C,  224. 

(b)  7  Irish  Law  Rep.  149. 

(c)  S  C.  4-K.S5;  8,C.  on  habeas  corpus,  13  Q.  B.  716. 

(rf)  2F.^F.  260.  ie)  1  Moo.  C.  C,  86. 

if)  Se^The  King  r.  Whiie,  1  Learh,  C,  C.  430.  n.  (a). 
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by  Perrin  J.  in  Conway  and  Lynch  v.  The  Queen  (a), 
from  a  note  taken  by  himself^  the  prosecutrix  of  an  in- 
dictment for  rape^  when  about  to  be  sworn  as  a  witness, 
was  unable  to  give  evidence,  and  the  jury  were  dis- 
charged :  the  Judge  laid  the  circumstances  of  the  case 
before  the  Judges,  in  Dublin,  "  who  were  of  opinion,  that 
the  prisonercould  not  be  again  tried  for  the  same  offence.'' 
In  fVharUm  on  the  Criminal  Law  of  the  United  States, 
3rd  ed.,  p.  263,  it  is  said :  "  By  the  constitution  of  the 
United  States  it  is  provided :  *  Nor  shall  any  person  be 
subject  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  Ufe  and  Umb;'  and  the  same  restriction,  taken  from  the 
Federal  constitution,  exists  in  the  constitutions  of  most  of 
the  States.''  And  then  cases  in  five  of  the  different  States 
are  mentioned,  the  substance  of  which  may  be  summed 
up  in  the  decision  in  a  capital  case  (£),  in  the  State  of 
Tennessee.  There  the  jury  were  empannelled  on  Thursday 
evening,  at  two  o'clock ;  and  were  kept  together  all  night, 
and  at  nine  o'clock  the  next  morning,  upon  their  declaring 
they  could  not  agree,  the  Court  discharged  them :  but 
''it  was  held  that  this  was  not  such  a  case  of  necessity  as 
authorized  the  Court  to  discharge  them.  It  was  out 
of  the  power  of  the  Court,  it  was  said,  to  dicicharge 
them  without  consent,  except  in  case  of  sickness, 
insanity,  or  exhaustion,  amonff  themselves.'^  (p.  267). 
That    proposition    may   however    be    too   broad    (c). 

(a)  7  Irish  Law  Rep.  161,  162. 

(b)  Mahala  v.  State,  10  Yerger,  532. 

(o)  '*  In  each  of  the  foregoing  cases  the  opinion  of  the  Court  was 
fooxided  on  the  assumption  that  to  be  on  trial,  within  the  meaning  of  the 
constitution,  was  to  be  in  jeopardy.  That  such  is  not  the  ease,  but 
that  on  the  contrary  no  man  is  in  jeopardy  until  verdict  rendered,  has 
been  held  by  the  Supreme  Court  of  the  United  Stat^,  by  Washington  J., 
Story  J.,  and  McLean  J.,  sitting  in  their  several  circuits,  and  by  the 
Courts  of  Massachusetts^  New  York,  2/finois,  Kentucky  and  Missisippi,** 

VOL.    I.  2    L  B.   &  «. 
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1861,        If  the  Judge  had  a  discretion  to  discharge  the  jury. 
The  QuBEN.   i*  would  have  been  unnecessary  to  resort  to  the  practice 
Chables-     ^^  fining  them ;  Doct  and  Student,  ch.  52 ;  or  carrying 
woKTH.       them  in  carts  after  the  Judges,  The  King  v.  Ledgingham  (a) ; 
for  the  purpose  of  compelling  them  to  give  a  verdict  (i). 
[Cackbum  C.  J.     The  doctrine  of  discharging  the  jury 
on  the  ground  of  necessity  appears  to  have  been  of 
later  growth.]    If  the  Judge  had  an  unlimited  discretion, 
it  would  be  to  no  purpose  to  set  out  on  the  record  a 
statement  of  the  circumstances  under  which  the  discre- 
tion was  exercised,  as  was  done  xuThe Queen  Y.Newton  {e), 
and  as  Perrin  J.  in  Conway  and  Lynch  v.  The  Queen  {d) 
said   was  the   proper  course.      [Blackburn  J.      It   is 
fair    towards    the    prisoner    that    the    circumstances 
should  be    put   on   the  record.      Cromptan  J.     And 
to  explain   why  the    new  process  is    issued.]      That 
the  discretion    cannot  be   reviewed  is   an    ai^ument 
against  its  existence.    The  exercise  of  it  might  condemn 
the  accused  to  perpetual  imprisonment.    [Coehbum  C.  J. 
That  observation  applies  equally  to  the  power  of  postpo- 
ning a  trial.]    It  shews  that  a  discretionary  power  ought 
not  to  be  enlarged.     If  a  sudden  impediment  occurs 
which  can  be  removed,  the  Judge  may  adjourn  the  hear^ 
ing  of  the  case ;  though  that  power  was  formerly  denied. 
[They  cited  Lord  Delamere's  Case  {e) ;  Eyre  C.  J.,  in  The 
King  y.  Hardy  (/),  and  in  The  King  v.  Home  Tooke{g) ; 
Tlie  King  v.  Wilkes  (Ji),   before   Lord  Man^ld ;  and 

Wharton  on  the  Crbninal  Law  of  the  United  StaieSf  dd  ed.,  p.  268,  citing 
U.  &  T.  Pereg,  (5)  Wheaton,  679. 

(a)  1  Ventr,  97. 

(6)  See  4  £(w.  Abr.  677  in  notis,  7th  ed,  tit.  Juries, 

(c)  Saj-K.  86.  87.  92  note,  /.  (d)  7  Irish  Law  Bep,  149.  160. 

(«)  11  How,  St.  TV.  610.  669.  661. 

(/)  24  How.  /».  Tr,  199.  414.  (^)  26  How.  St.  TV.  128.  132, 

(A)  19  How.  St.  TV.  1127;  S,  C.  4  Burr.  2627. 
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The  King  v.  Stone  (a),  before  Lord  Kenyan ;  The  King  v. 
Edwards  (J),  before  Lord  EUenbormigh ;  The  King  v. 
Woolf  (c),  before  AbboU  C.  J.]  In  The  Queen  v.  TVni- 
pest  {d)y  which  was  a  case  of  felony^  Watson  B.  said  that 
he  had  no  power  to  adjourn  the  case  until  the  arrival  of 
the  next  railway  train^  by  which  the  witnesses  were  expec- 
ted. ^Cockbum  C.  J.  In  The  Queen  v.  JVenbom  (e\  after 
the  witnesses  for  the  prosecution  had  been  examined^  it 
being  discovered  that  the  stolen  property  was  not  ready 
to  be  produced  for  the  inspection  of  the  jury^  Gumey  B. 
tried  other  cases  while  the  property  was  sent  for, 
and  after  it  had  been  brought  the  trial  of  the  prisoner 
was  proceeded  with^  and  he  was  found  guilty.  The 
reporter  (p.  268,  note)  adds :  "  The  practice  adopted  in 
this  case  is  frequently  followed  at  the  Central  Criminal 
Court.  Qusere,  as  to  its  propriety/']  There  is  no 
case  in  which  there  has  been  an  adjournment  from  one 
day  to  the  next.  \_Crompton  J.  It  is  a  sacred  rule  that 
the  jury  shall  not  separate  before  giving  their  verdict. 
Suppose  the  Judge,  after  charging  them,  allowed  them 
to  separate  at  night ;  after  the  verdict,  which  might  be  set 
aside  on  error,  would  there  not  be  a  venire  de  novo  in  the 
case  of  a  misdemeanor,  as  there  was  in  Campbell  v.  The 
Queen  (f)  ?]  Li  that  case  there  was  bad  jury  process. 
[Crompton  J.  Suppose  the  jury  do  an  illegal  act,  might 
the  defendant  say  that  he  could  not  be  tried  again  ?] 
If  the  defect  appears  on  the  record,  and  entitles  him  to 
reverse  the  judgment,  he  cannot  be  tried  again,  either 
by  a  venire  de  novo,  or  on  a  fresh  indictment ;  though, 
if  the  indictment  be  bad,  he  may.      Cockbum  C.  J. 

(a)  6  T.  R,  627.  530. 

(A)  Buss,  4-  By,  224.  8,C,\  Taunt,  309.  311. 

(c)  1  ChU.  Bep,  401.  {d)  IF.^F,  381. 

it)  6  Jtir,  267.  (/)  nq.B.  799. 814. 
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Suppose  a  verdict  of  murder  on  an  indictment  for  man- 
slaughter.] If  the  jury,  once  charged  and  sworn  on  a 
good  indictment  for  any  oflfence,  find  a  void  verdict,  or 
are  dischai^ed^  the  defendant  cannot  be  tried  again.  In 
civil  trials  the  Judge  cannot^  of  his  own  authority, 
discharge  the  jury  except  in  cases  of  disagreement 
[Cockbum  C.  J.  Suppose  a  Judge  did  discharge  the  jury 
for  some  other  reason.]  There  would  be  no  remedy ;  but 
that  woidd  not  nullify  the  maxim  that  no  man  shall  be 
tried  twice  for  the  same  offence.  Further,  in  this  case 
the  question  is  whether,  if  in  the  course  of  the  trial 
some  unexpected  obstacle  occurs  which  deprives  the 
prosecutor  of  his  means  of  proving  the  case,  the  Judge 
has  the  power,  at  the  instance  of  the  counsel  for  the 
prosecution,  and  without  the  consent  of  the  prisoner,  to 
discharge  the  jury.  There  is  a  broad  distinction  between 
this  and  all  the  cases  in  which  a  jury  has  been  dischai^d 
on  the  ground  of  necessity^  real  or  supposed.  In  this 
case  the  Judge  acted  upon  the  statement  of  the  counsel 
for  the  Crown  as  to  the  want  of  other  evidence :  in  the 
other  cases  the  Judge  acts  on  what  is  before  him,  with* 
out  the  interference  of  counsel  on  either  side,  and  then 
he  necessarily  has  a  discretion. 

If  the  Judge  had  no  power  to  discharge  the  jury,  there 
is  error<on  the  record ;  and  whenever  there  is  error  on 
the  record,  it  is  the  duty,  in  the  first  instance,  of  the 
Court  in  which  the  record  is,  and  in  the  second  instance, 
of  the  Court  of  error  to  reverse  the  erroneous  proceed- 
ing. If  there  is  an  imperfect  entry  of  the  verdict, 
so  that  the  issues  are  not  decided,  a  venire  de  novo 
is  awarded.  [Blackburn  J.  referred  to  Hie  King  v. 
Wilkes  (a).]  But  where  there  is  an  imperfect  record,  so 
that  it  will  not  support  the  judgment,  the  judgment  must 

(«)  h  Burr.  2527. 
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be  reversed,  and  the  prisoners  discharged ;  The  Queen 
Y.  Bourne  (a).  [Blackburn  J.  In  Traffard  v.  Tlie  Kingpin 
error  (i),  where,  upon  an  indictment  for  a  nuisance  there 
was  a  defective  special  verdict,  the  Court  said,  '^  under 
these  circumstances,  the  only  course  we  can  pursue  is  to 
reverse  the  judgment  which  has  been  given  for  the 
Crown,  and  to  award  a  venire  de  novo/'  In  Campbell 
V.  The  Queen  (c),  upon  the  question  whether  a  venire  de 
novo  might  issue,  Parke  B.,  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber,  p.  839,  drew  a  dis- 
tinction between  cases  of  felony  and  misdemeanor.] 
This  objection  being  on  the  record  is  as  much  ground  of 
error  as  the  disallowance  of  challenge  of  jurors  in  Man-' 
sell  V.  Tlie  Queen,  in  error  (d) .  That  the  improper  discharge 
of  the  jury  was  not  ground  of  error  would  have  been  an 
answer  to  the  motion  in  Kinlodis  Case  {e).  In  The  Queen 
y.  Damson  (/)  the  Judges  did  not  decide  that  the  dis- 
charge of  the  jury  was  not  ground  of  error,  but  that  it 
was  lawful,  and  therefore  there  was  no  error.  [Cromp- 
ton  J.  Admitting  that  the  discharge  was  unlawful,  they 
held  that  it  was  matter  of  discretion.  Cockbum  C.  J. 
Pollock  C.  B.  said  (p.  254),  "  We  are  of  opinion,  generally, 
that  where  a  Judge  has  exercised  his  discretion,  that  dis- 
cretion is  not  to  be  made  the  subject  of  question.  It 
cannot  be  ground  for  error,  nor  can  it  be  traversed  before  a 
jury.'*  Blackburn  3,  In  Conway  and  Lynch  v.  nieQueen(ff), 
Crampton  J.  argues  that  if  the  discharge  was  wrongful, 
whether  it  is  a  matter  of  discretion  or  not,  it  is  not  ground 
of  error.]  Crampton  J.  there  says :  "  It  is  admitted  by  the 
Crown  that  if  judgment  upon  the  demurrers  should  have 

(a)  7  X  #  E.  58. 

(b)  8  Bin^.  204.  213.     8,  a  2  Cr,  4- J.  265.  278. 

(c)  11  Q.  B,  799.  {(T)  %E,^B.^ 
{€)  Fast,  10.  22.                                       {f)2F.4  F,  250. 
(^)  7  Irh<k  Law  nq).  149. 1(50. 
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been  given  for  the  prisoners^  the  prisoners  were  entitled 
to  a  judgment  of  acquittal^  just  as  if  the  pleas  in  ques- 
tion had  been  pleaded  to  a  new  indictment^  and  held  to 
be  good  pleas ;  it  would  have  been  useless  and  absurd 
to  have  awarded  a  venire  de  novo,  since  the  ruling  of  the 
demurrer  for  the  prisoners  against  the  Crown  would  have 
decided  that  the  prisoners  shoidd  never  be  tried  at  all ; 
and  accordingly  the  case  has  been  argued  before  us  just 
as  if  there  had  been  a  new  indictment  found  against  the 
prisoners^  and  the  special  pleadings  upon  which  the 
questions  before  us  arise  had  been  pleaded  upon  that 
new  indictment,^'  and,  p.  167,  "  Upon  this  statement  it 
is  impossible  not  to  see,  that  if  the  discharge  of  the  jury 
under  the  circumstances  stated  upon  this  record,  either 
at  the  first  or  the  second  assizes  of  the  year  1843,  now 
entitles  the  prisoners  to  a  judgment  of  acquittal  (as  is 
claimed  for  them  by  this  writ  of  error),  their  defence 
upon  this  occasion,  though  not  formally,  is  substantially 
the  well-known  defence  of  avterfois  acquit,  though  the 
averment  of  the  record  is,  that  the  prisoners  were  not 
tried  either  at  the  first  or  the  second  assizes :  and  that 
averment,  in  legal  construction,  cannot  be  controverted." 
[Crompton  J.  That  is,  if  the  discharge  of  the  jury  is  a 
bar,  the  Court  ought  not  to  award  a  venire  de  novo. 
The  question  is,  whether  the  discharge  of  the  jury,  even 
assuming  it  to  have  been  wrong,  is  equivalent  to  an 
acquittal.  Tn  Newton^s  Case  (a),  Lord  Denman  and 
Patteson  J.  thought  that  it  was  not.  Suppose  the  Clerk 
of  Assize  is  left  in  Court  to  take  the  verdict,  which  he 
cannot  legally  do,  would  there  be  a  termination  of  the 
proceedings,  or  is  it  more  than  an  abortive  proceeding?] 
Three  of  the  Judges  in  Conway  and  Lynch  v.  The  Queen  [b) 
held  that  the  discharge  of  the  jury  was  error,  and  that 


{n)  VSQ.K  71(v721».73l. 


(//)  7  //v>//  Lav  RcjK  149. 


XXV.    VICTORIA.  497 

the  prisoners  were  entitled  to  judgment.     It  does  not  1861. 

appear  what  the  form  of  the  judgment  was ;  probably  it  Tbe  Qubbh 

was  quod  eat  sine  die ;  but,  whatever  it  was,  it  would  chablis- 

prevent  the  prisoners  being  put  upon  their  trial  again.  wobth. 

Cur,  adv,  vuU. 

The  following  judgments  were  now  delivered. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  adhere  to  the  view  ex- 
pressed by  the  Court  in  the  course  of  the  argument, 
that  if  we  could  see  our  way  clearly  to  the  conclusion 
that  the  Judge  in  discharging  the  jury  had  exceeded  the 
limits  of  his  judicial  authority,  and  also  could  see  that 
the  discharge  of  the  jury  operated  virtually  as  an  ac* 
quittal  of  the  defendant,  the  Court  ought  not  to  allow 
its  process  to  issue  with  a  view  to  a  second  trial,  and  the 
rule  ought  to  be  made  absolute  to  enter  final  judgment 
for  the  defendant,  notwithstanding  that  course  might 
place  the  Crown  in  a  more  disadvantageous  position  in 
bringing  error  on  such  judgment  of  this  Court  But  I 
am  equally  clear  that  unless  the  Court  can  see  its  way 
conclusively  to  that  result,  we  ought  not  to  interfere  in 
this  stage  of  the  proceedings,  but  ought  to  leave  the 
defendant  to  move  in  arrest  of  judgment,  or  bring  his 
writ  of  error,  if,  on  the  second  trial,  he  should  be 
found  guilty. 

Two  questions  present  themselves: — 1.  Whether  the 
Judge  had  authority  to  discharge  the  jury  under  the 
circumstances  of  this  case.  2.  Whether  the  effect  of 
that  discharge  of  the  jury,  if  done  without  authority, 
entitles  the  defendant  at  once  to  the  judgment  of  this 
Court  that  he  go  without  day.  Upon  neither  of  these 
propositions  is  my  mind  in  such  a  state  of  conviction  and 
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l^Gl.       certainty  as  to  induce  me  to  think  that  the  Court  ought 

Tbe  JuEKN    ^  interfere  by  making  thia  rule  absolute.     On  the  con- 

^    ^  -  trary^  I  am  bound  to  say^  though  I  am  by  no  means  de- 

WORTH        sirous  that  this  should  be  considered  a  definite  opinion^ 

that  the    inclination  of  my  mind  is  adverse  to  the 

defendant  on  both  points. 

Firsts  as  to  the  authority  of  the  Judge  to  discharge 
the  jury.     It  is  impossible^  after  the  argument  which 
we  hare  heard,  and  the  authorities  which  have  been 
brought  before  us^  not  to  feel  that  the  law  on  that  sub- 
ject is,  to  a  certain  extent,  in  an  undefined  condition. 
I  apprehend  that  in  no  part  of  our  procedure  has  the 
practice  of  the  Courts  more  fluctuated  than  in  relation 
to  the  practice  of  the  discharge  of  the  jury  in  criminal 
trials.     If  we  go  back  to  the  authority  of  Lord  Coke,  he 
states,  in  most  positive  and  unqualified  terms,  that  **  a 
jury  sworn  and  charged  in  case  of  life  or  member,  cannot 
be  discharged  by  the  Court  or  any  other,  but  they  ought 
to  give  a  verdict^'  (a).     It  is  clear  that  does  not  embrace 
several  of  the  cases  in  which  it  is  admitted,  on  all  hands, 
that  according  to  modern  practice  a  jury  may  be  dis- 
charged.    Lord  Coke  notices  neither  the  death  nor  the 
illness  of  a  juror.     It  was  pointed  out  by  Mr.  Mellish,  in 
his  lucid  and  able  argument,  that  Lord  Coke  must  be 
considered  as  not  including  those  cases,  because  the  jury 
would  be  considered  as  discharged  by  the  force  of  cir- 
cumstances, inasmuch  as  it  would  be  reduced  by  the  loss 
of  one  of  its  members  below  the  lawful  number.     But 
it  is  further  to  be  observed  that  Lord  Coke  takes  no 
notice  of  other  cases  in  which  it  is  admitted  now  that  a 
jury  would  be  properly  discharged,  e.  g.,  at  the  desire  of 
the  accused,  with  the  consent  of  the  prosecution,  or  the 
case  (now  of  common  occurrence)  of  an  impossibility 

{a)  Co.  Lift,  227  h. 
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of  their  agreeing  on  their  verdict.    And  if  we  go  back 

« 

to  the  period  at  which  Lord  Coke  wrote,  we  see  that 
the  object  of  the  coercion  to  which  juries  were  then  sub- 
jected was,  by  duress,  to  enforce  unanimity.  Hence  the 
practice  even  of  taking  juries  in  carts  to  the  confines  of 
the  county,  and  keeping  them  together  for  the  purpose 
of  compelling  them  to  give  a  verdict,  no  matter  at  how 
much  personal  inconvenience  and  suffering,  and  not  dis- 
charging them  until  the  jurisdiction  of  the  Judge  was 
at  an  end  {a).  If  then  this  was  the  law  at  the  time 
of  Lord  Coke,  it  has  undergone  many  most  important 

{a)  It  is  commonly  believed  that  the  object  of  the  law  in  enabling  a 
Judge  to  take  a  juiy  about  with  him  in  carts  is  to  inflict  a  punishment 
and  indignity  on  them  for  not  giving  a  verdict.    This,  however,  has 
been  disputed  by  Lord  Lyndhurst  in  the  debate  which  took  place  in  the 
House  of  Lords,  March  20,  1859  {Hansard's  Parliamentary  DebateSi 
3rd  series,  voL  153,  p.  1020),  on  a  bill  brought  in  by  Lord  CampbeU  to 
render  unanimity  in  the  jury  unnecessary  in  civil  cases.   After  observing 
that  the  impression  arose  firom  a  note  to  a  case  in  the  Year  Book^  where 
eleven  juiymen  had  agreed  and  one  dissented,  his  Lordship  proceeds  as 
follows :  "  The  person  who  reports  what  took  place  on  that  occasion  has 
a  note  saying,  that  in  the  course  of  the  discussion  the  Judges  said  that 
if  the  juiy  could  not  agree  the  Judges  should  have  taken  them  with 
them  in  a  '  carr '  until  they  agreed.    The  word  mentioned  is  a  French 
word  abbreviated,  which  has  been  mistranslated.   What,  let  me  ask,  was 
the  mode  of  travelling  in  those  days  ?    On  horseback,  or,  if  not  on  horse- 
back, in  covered  waggons.     Coaches  and  carriages  were  not  in  use  for 
200  years  afterwards.    The  proper  translation  of  this  word  was,  that  it 
was  the  duty  of  the  Judges  to  have  carried  those  gentlemen  with  them 
in  covered  waggonu  until  they  came  to  an  agreement   .  .  .  The  word  is 
carr.  an  abbreviation  for  carreo,  which  means  a  waggon  going  on  four 
wheels,  and  covered  with  a  cloth."    The  passage  here  alluded  to  is  to  be 
found  in  41  Assis.  pi.  11,  and  is  as  follows:  *' Nota,  q  les  Justic  dis. 
qu'ils  duissent  af  carrie  I'Assize  ove  eux  en  chanT  tanqf  ils  fussent 
Accord",  &C.*'    It  is  worthy  of  observation  that  the  report  of  the  same 
case,  when  it  was  afterwanis  moved  in  banc  41  Ed.  3.  31  A,  makes  no 
allusion  to  the  subject.    Lord  Lyndhurst  also  states  that  "There  is  no 
instance  to  be  found  in  the  judicial  history  of  this  coimtiy  in  which 
a  jury  have  been  carried  round  a  circuit  in  a  cart."    According  to  the 
statement  of  counsel,  liowever,  in   Conway  and  Lynch  v.  Thf  Qfteen, 
7   Irish  Law  RepotU,  141),  156,  it  has  been  done  in  Irehnd  within 
living  mcmorj-. 
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changes.  But  perhaps  it  may  be  a  question  whether 
Lord  Coke  is  well  founded  in  laying  down  the  law  in  the 
positive  terms  in  which  he  stated  it.  For  looking  at  the 
passage  in  Doctor  and  Student,  Dial.  ii.  ch.  52,  referred 
to  in  the  argument^  and  at  the  conclusion  of  ManselPs 
Case  (a),  we  are  led  strongly  to  surmise  that  a  different 
practice  existed  before  the  time  in  which  Lord  Coke 
wrote.  It  is  observable  that  he  founds  his  doctrine 
on  a  single  case ;  and  it  is  impossible  not  to  think  that 
Mr.  Justice  Foster  was  right  in  saying  that  that  case  does 
not  warrant  the  conclusion  of  Lord  Coke,  At  all  events^ 
it  seems  that  at  a  comparatively  recent  period  after 
Lord  Coke,  the  doctrine  as  laid  down  by  him  in 
1  Inst  227  b.  and  3  Inst,  110^  was  not  recognised  as 
the  true  doctrine  of  the  Judges ;  for  we  find  firom  the 
express  statement  of  Lord  Hale,  2  Hale,  P.  C,  294-5, 
ch.  41,  that  not  only  at  the  Old  Bailey,  the  great 
criminal  Court  of  this  country,  but  on  the  circuits, 
it  was  the  habit  and  practice  of  Judges,  where  the  pro- 
secution failed  for  want  of  proof,  to  discharge  the  jury,  in 
order  that  an  opportunity  might  be  given  of  supplying 
the  deficiency.  One  of  two  things  is  clear.  Either  the 
proposition  of  Lord  Coke  on  this  subject  was  not  con- 
sidered by  the  Judges  who  immediately  followed  him  as 
the  true  exposition  of  the  law,  or  was  not  considered  a 
rule  of  positive  law,  but  of  practice  and  procedure,  sub- 
ject to  variation  by  the  authority  vested  in  the  Courts  to 
regulate  their  own  practice.  For  there  can  be  no  doubt 
that  what  has  been  described  in  the  course  of  this  ail- 
ment and  elsewhere  as  a  tyrannical  practice  in  the  time 
of  the  Stuarts,  was  a  practice  anterior  by  many  years  to 
the  time  when  its  abuse  caused  it  to  be  brought  into 
question.     For  though,  in  the  case  of   IVhitebread  and 

(«)  Awhr.'f.  IO;j. 
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Fenwick  (a),  this  practice  of  discharging  the  jury,  for 
the  purpose  of  Airthering  the  administration  of  justice 
and  preventing  its  frustration^  was  converted  into  an 
engine  of  party  and  political  oppression  by  Chief 
Justice  Scroggs  and  his  fellow  Justices,  yet  it  is  a 
mistake  to  say  that  Scroggs  and  his  associates  violated 
the  law  when  Hliitebread  and  Fenwick  were  put  on  their 
trial  a  second  time;  they  only  did  what  Lord  Hak 
and  other  most  virtuous  Judges  had  treated  as  the  law, 
and  administered  as  such.  But  I  can  quite  understand 
that  in  consequence  of  the  abuse  of  the  judicial  au- 
thority, as  an  instrument  of  tyrannical  oppression  in 
such  a  case,  the  Judges  would  consider  whether  the 
benefit  to  be  obtained  by  preventing  the  occasional  de- 
feat of  justice  was  not  bought  at  too  dear  a  cost,  seeing 
the  abuse  to  which  it  was  liable.  And  thence  arose,  no 
doubt,  the  consultation  of  the  Judges  to  which  Lord  Holt 
referred,  when,  in  Per  kin's  Case  {b),  he  stated  the  law 
as  the  Judges  had  agreed  it  should  in  future  be  ad- 
ministered. Whether  that  was  upon  a  review  of  the 
authorities  in  the  profession,  and  a  preference  of  Lord 
Cokeys  view  to  that  which  was  adopted  between  his  time 
and  the  time  of  the  Revolution,  or  whether  it  was  matter 
of  regulation  among  the  Judges  as  matter  of  policy,  it  is 
extremely  difficult  to  say.  Much  may  be  said  on  both  sides 
of  that  question.  As  Lord  Hale  points  out,  it  is  some- 
times a  great  scandal  and  lamentable  thing  that  from 
some  defect  of  evidence,  which  might  easily  be  supplied 
by  the  prosecution,  criminals  should  escape  punishment, 
it  being  plain  that  a  single  case  of  escape  from  punish- 
ment on  manifest  though  not  legally  proved  guilt,  is 
of  most  mischievous  consequence.  On  the  other 
hand,  in  many  instances   the   practice  of  discharging 
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1861.       juries  without  giving  verdicts  may  become  the  means 
The  Queen     ^^  imposing  great   hardship  and  oppression  upon  pri- 
^'  soners^  especially  of  the  lower  class,  who  may,  on  one 

TTORTH.  occasion,  have  the  means  of  obtaining  legal  assistance 
and  bringing  their  witnesses,  and  on  a  second  trial  may 
be  without  those  means ;  therefore  I  think  the  practice, 
established  after  the  Revolution,  and  which  has  existed 
from  that  time  to  the  present,  is  the  better  one,  and 
ought  to  be  adhered  to.  But  the  question  is,  whether 
it  is  a  rule  of  positive  law,  or  a  rule  of  practice; 
and  then  arises  another  question,  is  it  open  to  excep- 
tions, and  does  the  present  case  come  within  any  such 
exception?  The  law  has  been  different,  and  has  fluc- 
tuated hi  different  periods,  for  it  is  plain  that  even  the 
resolution  of  the  Judges,  as  stated  by  Lord  Holt  (a), 
is  not  conformable  to  the  practice  which  has  pre- 
vailed  at  subsequent  periods;  for  Lord  HoU  states 
three  propositions  : — "  1.  That  in  capital  cases  a  juror 
cannot  be  withdrawn,  though  all  parties  consent  to 
it.  2.  That  in  criminal  cases,  not  capital,  a  juror 
may  be  withdrawn,  if  both  parties  consent,  but  not 
otherwise.  3.  And  that  in  all  civil  causes  a  juror 
cannot  be  withdrawn,  but  by  consent  of  all  parties/' 
The  first  proposition  was  overruled  in  the  case  so 
much  adverted  to,  Kinlocfi's  Case  (i),  in  which  a 
juror  was  withdrawn  because  the  prisoner  desired  it,  and 
the  Crown  consented.  I  see  no  difference  between  the 
prisoner  desiring  and  the  Crown  consenting,  and  the 
Crown  desiring  and  the  prisoner  assenting,  if  the  prisoner 
considers  that  it  will  be  for  his  benefit.  I  cannot  under- 
stand a  principle  such  as  that  contended  for  on  the  part 
of  the  defendant,  that  there  should  be  this  authority  if 
the  prisoner  initiates   the  applicatioD  and  the  Crown 

(a)  Carih,  405.  {h)  Fost.  ItJ.  22.  27. 
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consents^  but  not  if  the  Crown  initiates  it  and  the 
prisoner  assents  to  it.  But  the  first  proposition  stated  by 
Lord  IjloJt  would  embrace  the  state  of  things  which  arose  in 
KinlocKi  Case  {a),  for  there  was  the  consent  of  both  the 
prisoner  and  the  Crown.  The  other  propositions  stated  by 
Lord  Holt  extend  to  cases  of  necessity  and  the  case^  which 
I  may  call  a  case  of  quasi  necessity^  where  the  jury  are 
discharged  because  they  cannot  agree.  It  is  said  that 
that  is  a  case  of  necessity  too.  I  cannot  agree  in  that. 
If  by  necessity  is  meant  physical  necessity,  namely,  that 
the  jury  must  be  dischai^ed  from  inability  to  perform 
their  functions  as  a  jury,  because  it  would  be  inhuman 
to  keep  them  together  longer,  there  are  many  cases 
now  in  which  we  discharge  juries  where  that  does  not 
arise.  And  if  I  understand  Sir  Fitzroy  Kelly  aright,  he 
admits  that  if  a  Judge  is  satisfied  that  it  is  impossible 
that  the  jury  can  agree,  he  has  authority  to  discharge 
them.  I  quite  agree  that  a  Judge  is  not  to  wait  until 
jurymen  are  exposed  to  danger  by  prostrated  strength 
of  body  and  mind,  and  until  there  arises  the  chance 
of  conscience  and  conviction  being  given  up  for  the 
sake  of  release  from  sufiering.  Our  ancestors  thought 
difierenlly ;  they  did  not  mind  how  imanimity  was  pro- 
duced ;  but  I  think  that  in  our  days  that  doctrine  would 
not  be  acted  upon.  Therefore  I  say  that  the  state- 
ment of  Lord  Holt  is  not  in  conformity  with  modem 
practice.  We  have  a  third  statement  of  the  law  in 
Blackstone  Com,  vol.  4,  p.  360,  "The  jury  cannot  be 
discharged  (unless  in  cases  of  evident  necessity)  till  they 
have  given  in  their  verdict/'  I  say  that  is  not  a  true 
exposition  of  the  law  as  practised  in  our  time.  We  do 
take  upon  ourselves,  without  the  consent  of  the  parties, 
both  in  civil  and  criminal  cases,  to  discharge  the  jury 

(a)  Fast  16.  22.  27. 
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when  we  are  satisfied  that  they  have  fully  considered  the 
case  and  cannot  agree;  and  I  hope  no  Judge  will  shrink 
firom  taking  that  course ;  for,  if  a  jury  cannot  agree,  we 
ought  not  to  coerce  them  by  personal  suffering,  nor  ought 
we  to  expose  parties  to  the  danger  of  a  verdict  which  is 
not  the  result  of  conviction  in  the  minds  of  the  jury, 
but  produced  by  suffering  of  mind  or  body. 

At  the  same  time,  while  I  point  out  these  fluctuations  of 
our  law,  I  entirely  concur  in  this,  that  upon  the  whole  the 
rule  (whether  of  law  or  practice),  that  a  jury  shall  not 
be  discharged  at  the  instance  of  the  prosecutor,  in  order 
to  enable  him  to  obtain  evidence  of  which  at  the  trial 
there  is  a  failure,  is  a  sound  and  salutary  rule,  and 
ought  not  to  be  departed  from.  Whether  it  be  positive 
law,  or  practice  made  by  the  Judges  in  the  time  of  Lord 
HoU^  is  comparatively  of  little  importance ;  it  has  been 
the  uniform  practice  of  the  judicial  authorities  from 
that  time  to  this ;  and  a  rata  praxis  like  that  becomes 
equal  to  part  of  the  law,  which  no  Judge  ought  to  depart 
from,  and  if  found  to  be  inexpedient  for  the  adminis- 
tration of  justice,  it  should  be  altered  by  an  Act  of  the 
Legislature,  and  not  by  the  resolution  of  a  body  of 
Judges,  still  less  by  the  act  of  an  individual  Judge. 

But  I  should  be  extremely  unwilling  to  say  that  there 
may  not  be  cases  in  which  there  may  not  be  superadded 
to  a  defect  of  evidence  some  additional  circumstance, 
calling  for  the  exercise  of  authority  on  the  part  of  Judges 
to  prevent  justice  from  being  defeated ;  and  I  am  there- 
fore exceedingly  reluctant  to  lay  down  that  the  above  is 
a  positive  law  as  stated  by  Lord  Holt.  In  the  course  of 
the  argument  I  put  the  case  of  a  witness  either  kept 
away  from  Court,  or  present  and  refrising  to  give  evi- 
dence in  consequence  of  being  tampered  with  by  the 


XXV.   VICTORIA. 


505 


prisoner  or  the  accused^  and  justice  thereby  in  danger 
of  being  frustrated.  I  am  not  prepared  to  say  that  in 
such  a  case  the  Judge  may  not  interpose^  by  virtue  of  his 
judicial  authority,  to  prevent  the  scandalous  frustration  of 
justice  by  an  acquittal  under  such  circumstances.  I  put 
the  case  more  than  once  and  did  not  hear  an  answer  to  it. 
Even  Mr.  Mellish,  with  his  clear  logical  mind  and  ability 
as  a  disputant^  did  not  grapple  with  that  case.  It  may 
be  said  that  it  is  better  there  should  be  a  defeat  of 
justice^  however  inconvenient  to  tribunals  and  the  public, 
rather  than  that  a  great  principle  of  safety  should  be 
removed;  it  was  urged  that  though  no  man,  even  in  his 
wildest  dreams,  would  impute  the  possibility  of  corruption 
to  English  Judges,  still  Judges  might  be  rash,  vain,  or  im- 
patient, and  so  lend  themselves  to  oppression.  I  am  not  in- 
fluenced by  any  such  idle  apprehension.  I  have  been  some 
years  at  the  bar  and  on  the  bench,  and  have  seen  much  of  the 
administration  of  justice;  and  I  never  saw  a  Judge,  from 
rashness,  vanity,  or  impatience,  lend  himself  to  oppression, 
or  do  anything  not  right,  to  his  knowledge  and  belief, 
between  the  Crown  and  the  party  accused.  It  would  not 
be  becoming  in  me  to  vindicate  myself  from  such  an  offen- 
sive imputation,  but  as  regards  those  with  whom  I  have 
had  the  honour  to  act  in  this  or  any  other  Court,  I  must 
say,  that  I  am  persuaded  the  bar  of  England  will  at  once 
repudiate  the  notion  of  any  danger  to  the  accused  from 
the  rashness,  the  vanity,  or  the  impatience  of  Judges. 
Impatience  there  may  be  sometimes;  the  question  is 
whether  it  is  not  an  honest  and  well  justified  impatience; 
as  when  elaborate  argument  is  wasted  on  immaterial 
or  undisputed  propositions,  or  when,  material  matters 
being  in  question,  time  is  occupied  with  idle  common 
place  declamation,  or  when  argmnents  are  repeated  again 
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and  again  to  the  waste  of  the  time  of  the  Court,  which  is 
the  time  of  the  suitors  and  the  country.  Therefore  I  am 
not  prepared,  either  as  matter  of  law,  or  of  expediency, 
to  give  up  the  judicial  authority  of  the  Judge  pre- 
siding at  a  criminal  trial,  in  a  case  when  justice  is  being 
frustrated  by  the  act  of  prisoner,  or  by  something  in 
which  he  concurs  and  co-operates,  to  prevent  justice 
from  being  defeated  by  postponing  the  trial  and  dis- 
charging the  jury. 

That  brings  us  to  this  question,  whether  there  are 
cases  in  which,  independently  of  the  concurrence  of  the 
accused  in  the  means  whereby  justice  would  be  frustrated, 
the  Judge  would  be  justified  in  exercising  that  authority. 
And  we  must  take  it  here  that  in  the  act  by  which 
justice  was  about  to  be  defeated  (because,  though  we 
must   not   assume   that   the   prisoner  was   guilty,  yet 
justice  was  frustrated   by  the  inquiry  being  stopped), 
the  accused  was  not  a   co-operatiag  party   with   the 
witness;   and  therefore  the  question  is  whether,  assu-> 
ming  that   the  Judge  has  authority  to   discharge  the 
jury,  this  was  a  case  in  which  it  would  be  properly 
exercised.     The  inclination  of  my  opinion  is  that,  if 
my  brother  Hill  had  the  authority,  this  was  a  case  in 
which  it  was   not  fit  to   exercise  it.     There  may  be 
a  difference  of  opinion  on  that  point,  and  it  is  not 
necessary  to  decide  it.     This  is  one  of  those  cases  on 
the  confines.     But  this  I  know,  that  a  more  cautious  or 
conscientious  Judge  never  sat  upon  the  bench  :  and,  as 
he  only  doubted  his  legal  power,  and  entertained  no 
doubt  as  to  this  being  a  fit  case  for  its  exercise,  far  be 
it  from  me  to  say  that  he  acted  wrongly. 

The  second  question  presents  even  greater  difficulty  in 
the  way  of  the  defendant.    Assuming  that  the  Judge  had 
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not  this  power,  or  that  he  exercised  it  improperly,  the 
question  is,  whether  what  he  has  done  amounts  to  an 
acquittal  of  the  defendant,  and   entitles  him  to  have 
judgment   entered  up    as  if    he  had   been   acquitted. 
On  this  I  can  add  nothing  to  the  conclusive  reasoning 
of  Cramptmi  J.  in  Conway  and  Lynch  v.  The  Queen  (a), 
on  which  so  much  observation  has  been  made.     There 
is  no  instance  of  such  a  plea  as  this,  except  in  this  case 
and   that.      It   may  be   said  with  truth  that  may  be 
because,  since  the  practice  established  in  the  time  of 
Lord  Holt,  juries  have  not  been  discharged,  and  there- 
fore the  occasion  for  such  a  plea  has   not  presented 
itself.     On  the  other  hand,  the  only  pleas  known  to  the 
law  of  England  to  stay  a  man  from  being  tried  on  an 
indictment  or  information  (and  we  must  consider  this 
as  if  it  was  a  fresh  information,  and  the  defendant  had 
pleaded  to  it  the  facts  stated  on  the  record)    are  the 
pleas  of  autrefois  acquit  and  autrefois  convict,  and  it  is 
clear  that  this  statement  of  facts  amounts  to  neither.    It 
is  said  that   a  man  is  not  to  be  tried  twice,  and  is 
not   a   second  time  to  be  put  in  jeopardy  ;  and  that 
that  applies  equally  to  this  case  as  to  a  case  where 
a  man   has  been   convicted  or  acquitted.      In  that   I 
cannot  concur;   and  the  reasoning  of  Crampton  J.  is 
conclusive  on  that  subject.     When  we  talk  of  a  man 
being  twice  tried,  we  mean  a  trial  which  proceeds  to  its 
legitimate  and  lawful  conclusion  by  verdict ;  and  when 
we  speak  of  a  man  being  twice  put  in  jeopardy,  we 
mean  put  in  jeopardy  by  the  verdict  of  a  jury ;   and 
he  is  not  tried  nor  put  in  jeopardy  until  the  verdict  is 
given.   If  that  is  not  so,  then  in  every  case  of  a  defective 
verdict  a  man  could  not  be  tried  a  second  time ;  and  yet 
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1861.        it  is  well  known  that,  though  a  jury  have  pFonounoed 
The  Queen     upon  the  case,  yet,  if  their  verdict  be  defective,  it  will  not 
CuABLEs-     *^^^  *^®  party  accused  in  the  event  of  his  being  put 
woBTii.       ^^  Yiis  trial  a  second  time.     Therefore,  in  my  humble 
judgment   (though   it  is  not  necessary  to  decide  the 
point),  as  at  present  advised^  I  cannot  come  to  the  con- 
clusion that  there  has  been,  in  this  case,  a  trial,  or  that 
the  accused  has  been  putin  jeopardy,  or  put  in  the  position, 
either  in  fact  or  in  law,  of  a  man  who  has  been  once 
acquitted,  and  who,  having  been  once  acquitted,  cannot 
be  put  on  his  trial  a  second  time. 

This  being  my  view,  and  having  given  all  the  atten- 
tion I  could  to  this  case,  though  I  do  not  wish  it  to  be 
understood  as  a  final  and  settled  conclusion,  I  only  say 
that  in  this  state  of  things  we  ought  not  to  interpose^ 
and  that  is  all  we  have  to  decide.  It  may  be  a  hardship 
on  the  accused  that  he  should  be  again  put  on  his  trial, 
when,  perhaps,  on  this  record  being  finally  made  up  and 
taken  to  a  Court  of  error,  it  may  be  held  he  ought  not 
to  have  been  tried  a  second  time ;  but  we  cannot  help 
that.  Possibly  this  may  be  the  only  case  in  which  such 
a  question  will  present  itself,  because,  if  it  is  taken 
to  a  Court  of  error,  we  shall  have  the  point  definitely 
settled  whether  the  defendant  in  an  indictment  or 
information,  upon  the  trial  of  which  no  verdict  was  given 
one  way  or  the  other  because  the  jury  were  discharged, 
is  entitled  to  have  that  discharge  operate  as  an  acquittal, 
so  as  to  entitle  him  to  final  judgment 

But  are  we  at  the  present  moment,  and  in  the  present 
state  of  the  record,  boimd  to  prevent  this  case  going  to 
its  final  conclusion  ?  I  think  that,  unless  we  can  clearly 
see  that  the  defendant  is  entitled  to  be  treated  as  if  he  had 
been  acquitted,  we  cannot,  with  propriety,  interfere.   By 
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making  this  rule  absolute^  we  may^  though  the  inclina- 
tion of  my  opinion  is  the  other  way,  deprive  the  Crown 
of  the  opportunity  of  taking  the  case  to  a  Court  ol 
error.  Therefore  I  am  of  opinion  that  this  case  must 
take  its  course  like  other  cases  in  which  a  Judge  may 
have  erred,  if  indeed  he  has  erred.  In  some  cases  there 
may  be  no  remedy  except  in  the  event  of  a  result  fatal  to 
the  accused  on  the  second  trial,  which  might  give  him  an 
equitable  ground  for  a  pardon  by  the  Crown,  if  serious 
doubt  should  be  entertained  as  to  the  propriety  of  the 
discharge  of  the  jury  on  the  first  trial.  But  in  this  case 
the  defendant  will  have  the  opportimity  of  taking  the 
opinion  of  a  Court  of  error  on  that  point,  if  the  result 
of  the  second  trial  should  be  against  him* 
Therefoie  this  rule  must  be  discharged. 
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WiOHTMAN  J.  In  a  case  of  this  importance,  I  could 
have  wished  for  a  longer  time  to  consider  the  many,  and 
not  always  concurring,  authorities  that  have  been  cited 
upon  the  argument ;  but,  as  time  is  of  importance  in  this 
case,  I  have  given  them  the  best  consideration  that  I 
can. 

The  two  great  questions  that  were  argued  before  us 
were,  1st,  whether  the  Judge  was  warranted  in  discharging 
the  jury  in  this  case ;  and,  secondly,  whether  if  he  was 
not,  the  defendant  could  again  be  put  upon  his  trial,  and 
this  Court  award  a  venire  de  novo;  or  whether  the 
defendant  was  entitled,  upon  the  matter  appearing  upon 
the  record,  to  judgment  quod  eat  sine  die.  It  appeared 
by  the  record  that  the  defendant,  being  charged  with  a 
misdemeanor,  pleaded  not  guilty;  that  a  jury  was  im- 
panelled and  sworn  to  try  that  issue,  and  that,  because  a 
material  and  necessary  witness  for  the  Crown  refused  to 
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give  evidence,  the  Judge^  at  the  request  of  the  prosecutoi-^s 
counsel,  discharged  the  jury  from  giving  any  verdict. 

Upon  the  first  point,  whether  the  Judge  was  warranted 
in  discharging  the  jury  under  the  circumstances  stated 
upon  the  record,  a  great  many  cases  were  cited  in  argu- 
ment, some  in  which  the  jury  had  been  dischai^d  in 
criminal  cases  upon  ground  nearly  similar  to  that  in  the 
present  case,  and  others  in  which  the  jury  had  been 
discharged  upon  the  ground  of  necessity,  as  upon  the 
illness  of  a  juryman,  or  of  the  prisoner,  or  other  circum- 
stances occurring,  which  rendered  the  further  proceeding 
with  the  case  impracticable ;  and  it  was  said,  and  I  believe 
correctly,  that  in  no  instance  had  the  jury  been  discharged 
under  such  circumstances  as  in  the  present  case  since 
the  Revolution. 

The  cases  will  all  be  found  collected  in  the  report 
of  the  case  of  Conway  and  Lynch  v.  The  Queen  (a), 
and  were  all  commented  upon  in  the  argument.  In 
KinlocKs  Case  {h)  Mr.  Justice  Foster,  in  his  judgment, 
p.  29,  reviews  and  comments  upon  the  cases  and  the 
law  upon  this  point,  and  expresses  a  strong  opinion 
against  the  propriety  of  the  Court  in  its  discretion 
dischai^ng  a  jiuy  after  evidence  given  and  concluded 
on  the  part  of  the  Crown,  merely  for  want  of  sufficient 
evidence  to  convict,  but  refrains  from  giving  any  opinion 
as  to  the  propriety  of  such  a  course,  where  undue  practices 
have  been  used  to  keep  witnesses  out  of  the  way,  or  where 
witnesses  have  been  prevented  from  giving  evidence  by 
sudden  and  unforeseen  accidents.  The  case  nearest  to 
the  present  which  has  occurred  in  modem  times  of 
which  I  am  aware,  is  that  of  The  King  v.  Wade  (a),  in 
which  the  prosecutrix,  in  a  trial  for  a  rape,  when  she 
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came  to  be  sworn  as  a  witness,  appeared  to  be  wholly 
ignorant  of  the  nature  and  obligation  of  an  oath,  and  the 
Judge  before  whom  the  trial  occurred  discharged  the 
jury  in  order  that  the  witness  might  be  instructed  as  to 
the  matters  upon  which  she  was  deficient,  but  he  reserved 
the  propriety  of  the  discharge  of  the  jury  for  the  con- 
sideration of  the  Judges,  who  all,  with  the  exception  of 
two  who  ^ere  absent,  were  of  opinion  that  the  discharge 
of  the  jury  was  wrong,  and  that  the  prisoner  ought  to 
have  been  acquitted ;  and  a  pardon  was  recommended. 
It  is  obvious  that  the  power  of  discharging  a  jury  at  the 
instance  of  the  prosecutor,  on  the  ground  that  the  evi- 
dence was  not  strong  enough  to  warrant  a  conviction, 
but  that  upon  another  trial  better  and  more  cogent 
evidence  might  be  obtained,  is  more  objectionable  than 
in  that  case,  and  may  produce  great  hardship  upon  the 
prisoner  or  defendant ;  and  I  cannot  but  think  that  such  a 
power  ought  not  to  be  exercised  upon  such  a  ground,  and 
that  in  this  case  my  brother  Hilly  whose  only  object  was 
to  prevent  what  he  most  reasonably  considered  might 
possibly  produce  a  failure  of  justice,  was  wrong  in  dis- 
charging the  jury  upon  the  ground  suggested  in  the 
present  case. 

But,  assuming  that  he  was  wrong,  the  second  question 
then  arises,  how  can  this  error  of  the  Judge,  if  it  be 
one,  be  taken  advantage  of  by  the  prisoner  or  defend- 
ant in  case  it  is  proposed  to  put  him  upon  his  trial  a 
second  time  ?  Or,  indeed,  can  he  take  advantage  of  it  at 
all,  except  as  a  ground  for  the  interference  of  the  Crown 
by  a  pardon,  as  recommended  in  The  King  v.  Wade  (a)  ? 
It  is  said,  for  the  defendant,  that  he  is  entitled  to  judg- 
ment upon  the  record  as  it  stands  of  eat  sine  die,  upon 
the  ground  that,  as  the  Judge  at  the  trial  ought  not  to  have 
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discharged  the  jury,  but  to  have  directed  an  acquittal,  he 
is  entitled  to  have  the  same  judgment  as  if  he  had  been 
acquitted.  But  no  precedent  or  authority  has  been  cited 
to  warrant  such  a  judgment  in  such  a  case.  In  the  case  of 
Conway  and  Lynch  v.  The  Queen  {a)  the  Conrt  dis- 
charged the  prisoner ;  but  it  does  not  appear  that  they 
gave  such  a  judgment  as  that  now  prayed.  Upon  a  plea 
of  autrefois  acquit  such  a  judgment  might  be  given,  as  the 
jury  had  actually  pronounced  their  verdict  of  Not  guilty. 
But  it  is  said  that,  as  it  is  a  rule  of  criminal  law  that 
a  man  shall  not  be  twice  put  in  jeopardy  for  the  same 
offence,  if  he  has  once  been  put  upon  his  trial  and  the 
jury  sworn  he  has  been  put  in  jeopardy,  and  therefore 
cannot  by  law  be  tried  again,  and  so  is  entitled  to  judgment 
quod  eat  sine  die.  It  is  necessary  to  consider,  in  such 
a  case,  what  is  meant  by  putting  a  man  in  jeopardy,  and 
at  what  period  of  the  proceedings  he  is  so  placed.  If 
he  is  placed  in  jeopardy  when  the  jury  are  sworn  and 
evidence  given,  he  has  been  in  jeopardy  though  a  jury- 
man may  be  taken  ill,  or  some  unforeseen  accident  occur, 
which  would  be  within  the  ordinary  excepted  cases  in 
which  a  jury  may  properly  be  discharged ;  or  the  jury 
may  give  an  imperfect  verdict,  or  one  which  cannot  be 
supported  in  point  of  law,  in  which  cases  also  the  prisoner 
or  defendant  has  been  placed  in  jeopardy,  if  his  being 
charged  before  a  jury  sworn  to  try  him,  and  evidence 
given,  be  a  placing  him  in  jeopardy.  But  in  such  cases 
there  seems  no  doubt  but  that  a  venire  de  novo  may  be 
awarded,  and  that  the  defendant  is  not  entitled  to  judg- 
ment.  Has  he  been  more  in  jeopardy  when  the  jury 
are  wholly  discharged,  as  in  the  present  case,  than  when 
they  give  an  imperfect  verdict,  or  are  discharged  by 
reason  of  one  being  taken  ill  before  they  have  given 
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any  verdict  ?  Many  instances  may  be  given  of  mistakes^ 
fatal  it  may  be,  to  prisoners  which  would  not  entitle 
them  to  judgment  Suppose  a  Judge  were  improperly 
to  admit  evidence  obtained  under  circumstances  which 
made  it  inadmissible,  and  the  prisoner  was  convicted 
upon  such  evidence,  could  he  claim  judgment  quod  eat 
sine  die,  or  must  not  he  rely,  as  in  The  King  v.  IVctde  (a), 
upon  the  interference  of  the  prerogative  of  the  Crown 
to  pardon  ?  Upon  the  whole  I  am  disposed  to  think, 
with  Mr.  Justice  Crampton,  as  expressed  in  his  elaborate 
judgment  in  Conway  and  Lynch  v.  The  Queen  (b),  p.  178, 
that  "  the  true  and  rational  doctrine  is,  that  where  a  trial 
proves  abortive  in  consequence  of  no  legal  verdict  being 
given,  a  venire  de  novo  ought  to  go,  whether  the  result 
has  flowed  from  the  error  of  the  Judge  or  the  jury  or  of 
both.'' 

I  have  not  arrived  at  this  conclusion  without  much 
doubt,  but  I  have  the  less  difficulty  in  expressing  it,  as 
the  objection  now  urged  for  the  prisoner  will  be  equally 
open  to  him  upon  writ  of  error  if  there  should  be  another 
trial,  even  if  foimd  guilty ;  and,  if  the  verdict  is  for  him, 
the  question  will  not  arise. 
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Crompton  J.  It  seems  to  me  that  the  only  question  in 
this  case  is,  ought  we  to  award  jury  process  ?  I  am  satis- 
fied from  the  discussion  we  have  heard  that  the  defendant 
has  a  right  to  come  before  us  and  say  that  matters  a](^pear 
on  this  record  to  prevent  an  award  of  new  process  (whether 
venire  or  distringas  is  not  material),  and  our  decision  upon 
that,  whether  we  award  process  or  refuse  it,  is  a  judicial  act. 
If  we  award  it  improperly  it  is  clear  a  writ  of  error  lies  by 
the  defendant ;  and  whether,  if  we  refuse  to  award  it,  a  writ 
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1861.  of  error  lies^by  the  Crown  or  not,  I  think  that  if  it  is  made 
The  QuKEN  o^*  ^o  our  satisfaction  tliat  there  is  matter  on  the  record 
Charles-  which  brings  the  case  to  a  conclusion,  we  are  bound  to  give 
our  judgment  that  this  process  shall  not  issue.  Therefore 
the  only  question  is  whether  there  is  matter  ap- 
pearing on  the  record,  which  in  effect  terminates  the 
proceedings,  by  shewing,  in  the  one  way  of  expressing 
it,  that  we  should  not  issue  jury  process,  and  in  the 
other  that  the  party  ought  to  be  discharged.  The 
question  consequently  comes  to  this,  does  the  matter 
appearing  on  this  record  prevent  fresh  process  issuing  ? 

In  my  judgment  there  is  nothing  on  this  record  which 
has  that  effect  in  the  case  of  an  abortive  trial  of  this  kind, 
wliether  the  abortion  has  occurred  by  the  act  of  the  Judge 
or  of  the  jury,  or,  as  was  put  in  the  argument,  by  the 
act  of  a  mob  disturbing  the  proceedings,  or  even  by  the 
Crown  actually  interfering,  if  such  a  case  could  happen. 
Without  going  at  any  letgth  into  that  point,  I  agree 
with  the  Lord  Chief  Justice  and  my  brother  Wiffhtman, 
that  this  is  an  attempt  to  extend  the  old  plea  of  autrefois 
acquit.  When  the  authorities  are  examined  there  is  none 
to  shew  that  an  abortive  trial  prevents  a  venire  de  novo 
in  the  case  of  misdemeanor.  An  objection  has  been  made 
on  a  technical  point,  originally  taken  in  the  time  of 
Lord  Holt  and  afterwards  by  hord  Wenslei/dale  {a).  There 
is  said  to  be  an  objection  to  a  venire  de  novo  in  the  case  of 
feloiiy.  I  own  that  I  liave  a  strong  opinion  on  that ;  and 
I  think  that  The  King  v.  Fotoler  {h)  is  an  authority  to  a 
certain  extent  upon  it.  But  certainly  that  technical 
objection  does  not  apply  to  a  case  of  misdemeanor. 
Therefore  we  have  to  see  whether  it  is  made  out  that  a 
trial  which  has  failed  in  this  wav  has  the  same  effect  as 

{a)  8ee  Camphell  v.  Thr  Queen,  11  Q.  B.  811.  831*. 
{h)  4  B.  cj'  Aid.  273. 
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a  plea  of  autrefois  acquit.  I  think  it  has  not.  In  a  plea 
of  that  nature  it  must  be  averred  that  there  has  been  a 
former  trials  and  that  the  defendant  has  been  in  jeopardy. 
In  this  case  the  defendant  was  not  tried^  neither  was  he 
in  jeopardy  in  the  legal  sense  of  the  word.  Nothing  has 
been  adduced  to  alter  the  conclusion  to  which  I  have  come^ 
founded  on  the  reasoning  and  judgment  of  Crampton 
J.,  in  Conway  and  Lynch  v.  The  Queen  (a).  I  think  the 
reasonings  not  only  in  that  part  of  the  judgment^ 
but  in  the  whole  of  it,  is  imanswerable.  Without 
repeating  those  reasons  I  concur  with  them,  and  am  of 
opinion,  that  upon  an  abortive  trial  like  this,  in  case  of  mis- 
demeanor, judgment*  for  the  defendant  cannot  be  prayed 
as  upon  a  plea  of  a  former  conviction,  or  former  acquittal. 
Mr.  Mellish  did  not  grapple  with  this  part  of  the  case, 
but  argued  that  if  anything  wrong  done  by  the  Judge 
appeared  on  the  record,  that  would  be  ground  for  quashing 
the  proceedings.  I  do  not  agree  in  that.  There  are  many 
things  done  by  Judges  at  the  trial  of  criminal  cases  which 
cannot  be  made  the  ground  of  such  a  motion.  It  is  not 
because  something  is  done  of  which  we  do  not  approve  that 
the  trial  is  to  be  considered  as  terminating  in  favour  of 
the  defendant. 

The  old  notion  that  where  a  jury  was  once  charged 
with  a  prisoner  it  could  be  the  only  jury  to  try  him,  has 
long  been  exploded.  I  think  it  was  first  exploded  in 
Ferrar's  Case  {h),  and  the  contrary  practice  has  so  long 
prevailed,  that  we  cannot  adhere  to  the  old  rule.  I  take 
the  same  view  as  the  Lord  Chief  Justice,  where  he 
traced  the  fluctuations  in  the  practice;  and  I  am  in 
favour  of  the  notion  of  Crampton  J.  that  this  is  matter 
of  practice,  though  it  is  in  one  sense  matter  of  law, 

(«)  7  IrUh  Law  Rep.  1 19.  105.  {h)  T.  Raym.  84. 
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because  process  is  in  one  sense  matter  of  law.  Bu*; 
whether  it  be  matter  of  law  or  practice^  we  must  take 
the  rule  now  to  be^  that  the  same  jury  which  have  been 
sworn  ought  to  try  the  case^  subject  to  the  power  of  the 
Judge  to  interfere  if  he  sees  that  it  is  a  proper  case  for 
interference.  It  is  not  necessary  to  decide  this ;  but  I 
have  astronginclinationof  opinion  that  the  rule  is  that  the 
jury  ought  not  to  be  discharged  unless  there  is  somie  very 
strong  reason  for  it^  which  I  think  is  for  the  Judge  to 
determine.  And  that  it  is  in  his  discretion  makes  roe 
incline  to  the  notion  that  it  is  matter  of  practice  rather 
than  of  law.  I  mean  "  practice^'  in  this  sense^  that  it 
is  a  rule  to  which  Judges  ought  to  adhere,  and  would 
do  wrong  if  they  did  not  adhere. 

Now,  it  seems  to  me  that  what  was  mischievous 
in  the  practice  followed  in  the  time  of  Car.  2,  and 
perhaps  before,  was  an  abuse  of  the  former  prac- 
tice of  discharging  juries  when  it  became  necessary, 
and  that  no  doubt  was  ever  made  what  the  result 
would  be  if  an  improper  discharge  took  place.  I 
consider  that  the  Judges  in  the  case  of  Whitebread  and 
Fenwick  (a),  where  this  practice  was  used  in  so  odious, 
dangerous  and  unconstitutional  a  manner,  which  cannot 
be  too  much  reprobated,  took  this  course,  because 
they  knew  that  if  they  discharged  the  jury  the  prisoners 
had  not  the  benefit  of  an  acquittal,  and  therefore  were 
liable  to  be  tried  again.  And  I  take  what  Lord  Holt 
afterwards  said  in  Perkinses  Case{b\  namely,  that  he 
would  wait  for  a  time  but  that  he  woidd  not  discharge 
the  jury,  to  be  founded  on  this,  that,  if  he  did  discharge 
the  jury,  it  would  not  be  equivalent  to  an  acquittal. 


{a)  7  Hguk  Sf.  Tr.  70.  110.  120.  811.  3ir>.  817. 
(/>)  .See  MS.  of  Et/re  C.  J.  eited  in  Fc^/rr,  28. 
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but  the  party  might  be  tried  again.  It  is  said  now^ 
that  discharging  the  jury  is  equivalent  to  acquittal.  But 
I  think  the  origin  of  the  Judges,  in  Lord  HoW^  time, 
making  this  rule  was,  that  the  abuse  of  discharging 
juries  for  the  purpose  of  getting  further  evidence  was 
very  much  to  be  reprobated,  but  that  the  discharge  of 
the  jury  would  prevent  the  party  from  saying  that  he 
could  not  be  tried  again.  The  old  rule  of  law  or  practice 
seems  to  me  to  have  been  adopted  for  that  Y&cy  end. 
With  the  exception  of  Conway  and  Lynch  v.  The 
Queen  (a),  in  Ireland,  there  is  no  case  in  which  this  has 
been  treated  as  a  legal  bar  to  fresh  process  issuing,  or  as  a 
termination  of  the  proceedings  in  favour  of  the  prisoner. 
All  the  other  cases  rest  on  different  principles.  In  The 
King  v.  H^ade  {b)  the  Judges  met  (as  they  used  to  do  before 
the  Court  for  considering  Crown  Cases  was  established)  to 
consider  whether  the  Judge  had  tried  the  prisoner  in  any 
improper  way,  or  admitted  wrong  evidence,  or  improperly 
rejected  evidence,  which  could  not  be  made  the  ground 
for  his  being  relieved  from  the  consequences  of  a  con- 
viction, and,  if  they  thought  there  had  been  anything 
wrong,  they  recommended  a  pardon.  It  was  never  sug- 
gested, before  Conway  and  Lynch  v.  The  Queen  (a),  that 
the  discharge  of  the  jury  could  be  made  matter  of  plea. 
In  that  case  three  Judges  gave  judgment  against  one :  but 
on  examiningthe  judgments^  I  am  quite  satisfied  with  that 
of  Crampton  J.  In  Newton  s  Case  (c)  a  very  strong  opinion 
was  expressed  by  the  Court  that  the  discharge  of  the 
jury  was  not  equivalent  to  an  acquittal.  That  case  came 
before  the  Court  on  a  motion  for  a  habeas  corpus.  I 
have  a  diflBculty    in  seeing  why,   if  the  discharge  of 
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The  Queen  ^^*  entitled  to  be  discharged.  If  there  was  a  termination 
Charles-  ^^  *^®  proceedings  against  her,  I  do  not  see  why  she 
WORTH.  ^1^  not  discharged.  I  do  not  quite  understand  what 
was  meant  by  saying  that  the  commitment  for  the 
murder  was  still  standing.  Surely,  if  the  prosecution 
for  the  murder  was  done  away,  the  accused  party  was 
acquitted,  and  ought  to  have  been  dischai^ed.  However, 
I  use  the  case  to  shew  that  the  Court  did  not  consider 
itself  as  concluded  by  Conway  and  Lynch  v.  The  Queen. 
Lord  Denman^  p.  729,  says,  "  The  jury  were  improperly 
discharged :  and  therefore,  as  it  is  contended,  the  pri- 
soner must  be  set  at  liberty.  I  do  not  think  that  con- 
clusion follows  either  logically  or  on  the  legal  authorities. 
Even  assuming  that  the  discharge  of  the  jury  was  im- 
proper, I  do  not  see  how  it  is  equivalent  to  an  acquittal, 
or  can  be  a  bar  to  a  trial,  nor  how  it  could  be  made  the 
subject  of  a  plea.  On  this,  however,  I  give  no  opinion, 
but  merely  state  it  by  way  of  protestation  against  being 
supposed  to  have  decided  that  it  may  be  so  pleaded.'^ 
And  again,  p.  730,  "  I  am  of  opinion  that  the  Judge 
in  this  case  acted  rightly :  but,  even  if  he  had  acted 
improperly,  I  think  it  does  not  entitle  the  prisoner  to 
be  set  at  liberty,  as  the  original  commitment  still 
remains  in  force.  -The  rule  must  therefore  be  discharged.'* 
Patteson  J.  says,  p.  731,  "  There  has  been  no  trial  re- 
sulting in  a  verdict ;  what  took  place  was  not  a  trial 
determining  the  question  of  her  guilt  or  innocence. 
Therefore,  even  if  I  saw  great  reason  to  doubt  the 
correctness  of  what  took  place  at  the  Assizes,  I  should 
say  she  was  not  entitled  to  be  discharged."  What 
Coleridge  J.  and  Erie  J.  said  as  to  discretion  has 
been  so  often  mentioned  in  the  argument  that  I  will 
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not  further  refer  to  their  judgments.  That  case  shews 
the  Court  considered  it  an  open  question^  and  Lord 
Denman  expresses  his  opinion  that  the  discharge  of 
the  jury  could  not  be  made  the  subject  matter  of  a 
plea^  and  was  not  equivalent  to  a  determination  of 
the  indictment  in  favour  of  the  defendant.  The  last 
case  on  the  subject^  The  Queen  v.  Davison  {a\  is  a 
still  stronger  authority.  There,  on  the  facts  stated 
in  the  plea,  and  I  think  in  the  replication  also,  there 
was  no  ground,  as  contended  by  the  defendant's 
counsel  in  this  case,  for  the  jury  being  discharged; 
certainly  no  ground  within  the  ruling  in  Conway  and 
Lynch  v.  The  Queen  {b).  In  The  Queen  v.  Davison  (a) 
it  was  pleaded  that  the  discharge  of  the  jury  took  place 
for  and  by  reason  of  no  sufficient  or  legal  cause  what- 
ever. It  is  true  that  there  is  a  replication  that  the 
jury  could  not  agree  after  deliberating  for  a  "long 
space  of  time ;''  which  amounto  to  this,  that  for  some 
long  time  they  had  not  come  to  an  agreement  on 
their  verdict;  and  then,  because  it  was  the  last  case 
at  the  Sessions,  and  the  Justices  did  not  choose  to  wait 
any  longer  for  the  verdict,  they  discharged  the  jury. 
That,  according  to  Conway  and  Lynch  v.  The  Queen  (i), 
was  not  justifiable.  The  Court,  however,  do  not  put 
it  on  that  ground,  but  on  the  ground  that  this  was  not 
the  subject-matter  of  a  plea.  Now,  though  that  case 
was  in  an  inferior  Court,  still  it  was  at  the  great 
Central  Criminal  Court  where  three  Judges,  after  hear- 
ing the  question  solemnly  argued,  agreed  in  their  judg- 
ment ;  and  it  is  a  case  of  equal  authority  to  the  case 
in  Ireland,  in  which  three  Judges  concurred  in  the 
judgment,    and   the  Judge  who   diflfered    from    them 
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was,  in  my  opinion,  right.  Pollock  C.  B.  said,  p.  254, 
"  We  are  all  of  opinion  that  it  is  unnecessary  to  hear 
further  argument.  The  question  is,  whether  the  plea 
is  sufficient,  and  the  counsel  for  the  prisoner  chiefly 
relies  on  the  case  of  Conway  and  Lynch  v.  TTie  Queen  (a). 
Now,  though  it  has  no  doubt  been  laid  down  in  the 
text  books  that  a  jury  cannot  be  dischai^ed  except 
under  certain  circumstances,  it  does  not  appear  that 
prior  to  that  case  the  improper  discharge  of  a  jury  was 
ever  made  the  subject  of  a  plea.  I  may  observe  that 
in  that  case  the  Irish  Couit  of  Queen's  Bench  W^re 
not  unanimous ;  and,  therefore,  if  the  necessity  arose,  I 
should  consider  that  we  were  quite  at  liberty  to  review 
it ;  but  it  is  observable  that  the  case  before  them  was  one 
of  felony,  the  present  being  one  of  misdemeanor  only." 
I  will  not  stop  to  make  any  long  remarks  on  that  dis- 
tinction; it  is  however  a  curious  fact  that  in  evely 
authority  up  to  the  time  of  the  Revolution,  the  rule  has 
been  put  as  applicable  to  cases  of  life  and  limb,  which 
are  felony,  and  as  not  applicable  to  ordinary  cases  of  mis- 
demeanor, and  still  less  to  criminal  prosecutions  in  our 
Court,  where  the  manner  of  proceeding  is  di£Perent  from 
that  in  criminal  cases  in  general ;  e.  g.  the  defendant 
may  move  for  a  new  trial.  But  my  notion  is  that  the 
practice  either  adopted  by  the  Judges,  or  growing  up  of 
itself  after  the  Revolution,  extends  to  both  felony  and 
misdemeanor ;  and  I  think  that  the  rule  which  ouglit  to 
guide  Judges,  is,  that  in  criminal  trials  for  every  kind  of 
offence,  the  jury  ought  not  to  be  discharged  except  in 
cases  of  evident  necessity  or  propriety.  The  Chief  Baron 
goes  on  to  say,  "  But  we  are  of  opinion,  generally,  that 
where  a  Judge  has  exercised  his  discretion,  that  discretion 
is  not  to  be  made  the  subject  of  question.     It  cannot  be 
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ground  of  error,  nor  can  it  be  traversed  before  a  jury. 
It  seems  to  me^  therefore,  that  the  plea  the  prisoner  has 
placed  upon  the  record  is  bad,  and  that  he  must  yet 
answer  the  charge  against  him/'  Then  my  brother 
Martin  places  his  decision  chiefly  on  the  ground  that 
the  case  was  one  of  misdemeanor ;  and  my  brother  Hill 
says  (p.  255)  that  he  adopts  the  position  laid  down  by 
Mr.  Justice  Crampton  in  Conway  and  Lynch  v.  The 
Q^een  (a),  where  he  says  that  though>  as  to  what  is  a 
case  of  necessity,  one  Judge  might  differ  from  another, 
still,  '^  it  is  clear  that  the  Judge  has  a  discretion  to  exer« 
dse ;  where  is  the  legal  limit  to  his  power  to  be  fixed  ? 
the  prisoner's  counsel  could  not  fix  it ;  the  Judges  in 
Kmlach's  Case  and  Sir  M.  Foster  say  it  cannot  be  fixed. 
I  need  scarcely  add  that  I  cannot  fix  it" 

I  think  these  authorities  are  stronger  in  fietvour  of  its 
not  being  matter  of  plea  than  any  which  went  before, 
and  it  is  not  made  out  to  my  satisfaction,  indeed  I  think 
it  is  not  true,  that  such  matter  operates  as  a  bar  if 
pleaded  to  a  new  indictment,  and  that,  if  it  appears  on 
the  record,  it  does  not  operate  as  a  termination  of  the 
proceedings,  and  prevent  fresh  process  being  awarded. 
Therefore,  I  think  that  we  cannot  in  law  refuse  to  award 
jury  process^  but  are  bound  to  do  so. 

On  the  other  part  of  the  case,  I  think  one  ought  to 
give  one's  opinion.  I  tliiuk  this  is  a  rule  of  great  im- 
portance to  guide  Judges  which  has  been  acted  upon  since 
the  Revolution,  and  I  think  it  ought  to  apply  both  to 
misdemeanors  and  felonies.  It  is  a  rule  of  practice  or 
of  law ;  and  I  think  the  Judge  ought  not  to  interfere 
and  discharge  the  jury,  merely  because  the  prosecution 
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fails  for  want  of  evidence,  and  it  strikes  me  that  the 
present  is  a  case  of  that  kind.  It  would  be  a  nice  question 
whether  it  could  be  done  in  a  case  of  collusion;  but 
here  we  have  no  case  of  collusion  at  all—it  is  the  same  as 
if  a  witness  did  not  come  into  Court,  or  did  not  answer 
satisfactorily ;  it  is  a  failure  of  evidence  for  the  prose- 
cution. Now,  whether  that  is  matter  of  discretion 
in  the  Judge  or  not,  I  am  bound  to  say  that  I  should  have 
felt  myself  bound  by  the  practice  to  direct  an  acquittal. 
I  think  that  the  importance  of  observing  the  general 
rule  is  greater  than  the  importance  of  justice  not  being 
bafSed  in  any  particular  case.  On  the  part  of  the  Crown 
it  is  argued  that  the  interference  of  the  Judge  was 
justified,  on  the  groimd  that  the  ^ritness  was  baffling 
justice ;  but  unless  that  is  brought  home  to  the  defend- 
ant it  makes  no  di£Perence.  My  brother  Hill  having 
the  whole  matter  before  him,  and  acting  in  the  exercise 
of  his  discretion  (and  I  can  conscientiously  say  I  think 
his  judgment  better  than  my  own),  discharged  the  jury; 
still  I  would  have  acted  on  the  general  rule  and  universal 
practice  since  the  Revolution,  not  to  discharge  the  jury 
merely  because  the  case  for  the  prosecution  failed  for 
want  of  evidence. 

At  the  same  time  it  is  very  desirable  that  justice 
should  not  be  baffled  in  this  case.  It  is  one  of  the  diffi- 
culties of  our  trial  by  jury  which  has  often  occurred  to 
me,  though  it  is  a  price  well  worth  paying  for  that  insti- 
tution, that  very  often  a  point  arises  at  the  trial  which 
there  is  no  mode  of  sifting,  and  one  party  or  the  other 
unduly  has  the  advantage  of  it.  Abroad,  trials  are 
protracted,  and  the  wanting  evidence  is  supplied,  which 
is  a  very  bad  practice.     With  us  there  must  be  at  once 
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an  acquittal  or  a  conviction;  and,  oij  a  failure  of  evi-        1861. 
dence  the  jury  is  discharged.  The  Queen" 

I  think  also  that  the  practice  of  discharging  the  jury  charlbs- 
too  soon  is  objectionable.  It  is  said  that  they  shoidd 
be  dischai^ed  if  the  Judge  sees  that  they  are  not  likely 
to  agree.  I  think  that  we  should  take  some  mean  course. 
It  is  a  dangerous  thing  to  say  that  the  jury  should  be 
discharged  in  a  certain  time  or  in  a  few  hours.  I  think 
that  they  ought  to  be  kept,  not,  as  the  Chief  Justice  says, 
to  coerce  them,  but  for  such  a  time  as  that  they  should 
not  be  able  to  say,  "  We  need  not  agree  in  a  verdict ; 
we  will  wait  for  such  a  time,  and  then  we  shall  be  dis- 
charged.^'  Therefore,  I  do  not  reprobate  the  old  practice 
<^  confining  the  jury  for  a  reasonable  time.  Confining 
them  without  meat,  drink  and  fire,  and  exposing  them 
to  hunger,  thirst  and  cold,  is  a  barbarous  relic  of  ancient 
times,  and  should  be  got  rid  of.  But  I  think  that  they 
should  be  kept  for  a  reasonable  time,  so  that  they  may 
not  wait  for  their  discharge,  in  order  to  avoid  giving  a 
verdict  impleasant  to  their  feelings. 

Upon  the  whole,  I  am  quite  satisfied  that  there  is  no 
matter  on  this  record  which  entitles  the  prisoner  to  be 
discharged  from  the  information,  or  to  prevent  the  Crown 
from  having  besh  jury  process. 

I  think,  therefore,  that  this  rule  ought  to  be  dis- 
charged. 

Blackburn  J.  I  also  think  this  rule  should  be  dis- 
charged. 

This  is  an  information  for  a  misdemeanor.  Issue  was 
joined  in  this  Court  on  the  plea  of  Not  guilty.  There 
is  an  award  of  jury  process  and  a  return  of  the  nisi  prius 
record,  on  which  are  entries  of  what  took  place  at  York. 

VOL.  I.  2   N  B.  &  s. 
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1861.  From  these  we  find  that  the  jury  were  sworn  and  the 
The  Queen  c^se  commenced,  but  that  no  verdict  was  given,  the 
Charles-  J^^^ge  having  discharged  the  jury,  under  circumstances 
WORTH.       stated  on  the  record. 

On  this  the  question  arises,  what  is  this  Court  to  do 
judicially?  The  counsel  for  the  defendant  contend, 
that  it  is  a  rule  of  law,  that  in  all  criminal  cases,  as  well 
misdemeanors  as  felonies,  when  once  the  jury  are  sworn 
and  the  trial  begun,  that  jury  must  give  their  ver- 
dict one  way  or  the  other,  unless  discharged  under 
circumstances  different  from  those  in  this  case;  and  they 
further  contend  that,  if  this  jury  be  discharged  impro- 
perly, the  issue  can  never  be  tried  again,  so  that  judg- 
ment could  be  given  against  the  defendant  on  the 
verdict,  if  found  for  the  Crown.  If  they  are  right  in  this 
contention,  I  think  this  Court  should  not  permit  its 
process  to  be  used  for  the  purpose  of  causing  a  trial 
which  could  not  be  available,  and  that  the  defendant 
would  be  entitled,  as  of  right,  to  a  judgment  refusing 
process  and  discharging  the  defendant  from  this  informa- 
tion ;  the  precise  form  of  which  judgment  we  need  not 
consider  now.  But  unless  the  defendant  is  right  in 
saying  that,  as  a  matter  of  law,  the  discharge  of  the  jury 
operates  so  as  to  prevent  the  issue  being  tried,  the  Crown 
is,  I  think,  entitled,  as  a  matter. of  right,  to  an  award  of 
process  to  cause  that  trial,  which  we  must  not  deny. 

The  Judge  at  the  trial  has  power  to  discharge  the  jury 
whenever  it  is  proper,  and  he  is  the  sole  judge  of  the 
propriety,  in  this  sense  at  least,  that,  when  he  decides 
that  the  jury  are  to  be  discharged,  all  must  obey  him, 
and  the  jury  must  be  discharged.  It  may  well  be  that 
his  order,  though  it  must  be  obeyed,  was  improperly 
made,  but  it  seems  to  me  that,  to  entitle  the  defendant 
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to  the  judgment  his  counsel  pray  for,  it  must  be  shewn         1861. 
not  only  that  the  discharge  of  the  jury,  under  the  cir-     The  Queejn 
cumstances  stated  on  this  record,  was  improper,  but  also      charles- 
that  an  improper  discharge  of  the  jury  is  in  point  of  law        worth. 
equivalent  to  an  acquittal,  and  entitles  the  defendant  to 
a  discharge  as  much  as  a  verdict  of  not  guilty  would 
have  done.     In  my  mind  the  only  question  we  have  to 
decide  is  whether  this  discharge  does  amount  to  a  bar  in 
law,  and  I  think  we  must  decide  it. 

It  is  not  sufficient  for  the  defendant  if  his  counsel 
can  make  out  that  there  has  been  an  improper  devia- 
tion from  practice,  unless  they  shew  it  is  in  law  a  bar. 
There  are  rules  of  practice, — I  may  take  as  a  familiar 
example  that  by  which  a  Judge  recommends  a  jury  not 
to  act  on  the  unconfirmed  evidence  of  an  accomplice  (a), — 
so  well  established,  that  a  Judge  is  blameable  if  he  de- 
parts from  them,  and  yet  a  conviction  obtained  against 
such  a  rule  of  practice  would  be  good  in  law.  In  such 
a  case,  if  the  defendant  has  suffered  injury,  there  is  an 
equitable  claim  upon  the  Crown  to  redress  this  injury. 
It  is  for  the  proper  constitutional  advisers  of  the  Crown 
to  say  whether  such  a  case  is  made  out. 

In  The  King  v.  Wade  {b),  wliich  was  mentioned  by  my 
brother  fViffhtman,  the  Judges  were  not*  deciding  on  the 
law,  but  were  consulted  as  the  advisers  of  the  Crown. 
They  thought  that  it  was  an  improper  proceeding  on  the 
part  of  a  Judge  to  discharge  a  jury  in  order  to  postpone 
the  trial  till  a  witness  could  be  educated  so  as  to  under- 
stand the  nature  of  an  oath,  and  I  agree  with  them,  for,  as 
it  seems  to  me,  the  evidence  given  after  an  education  of 

this  sort  would  be  of  a  very  questionable  kind.  So  think- 

• 

(fl)  See  The  Queen  v.  Boyei^,  ante,  p.  311.  {h)  1  ^foo.  C.  C  80. 
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ing,  they  recommended  a  pardon;  but  their  doing  so 
was  no  expression  of  an  opinion  that  the  course  taken 
by  the  Judge  was  beyond  his  power,  or  that  he  had  not 
discretion  in  a  fit  case  to  discharge  the  jury,  and,  as  far 
as  the  course  adopted  by  them  in  recommending  a  pardon 
is  an  evidence  of  their  opinion,  they  thought  it  no  bar  in 
law.  Here  we  are  not  acting  as  constitutional  advisers  of 
the  Crown ;  we  are  to  say  whether  it  is  legal  to  proceed 
to  try  this  issue  after  what  has  happened.  It  is  for  the 
law  advisers  of  the  Crown  to  say  whether,  if  it  be  l^a!, 
it  is  also  proper  as  a  matter  of  discretion  so  to  do.  That, 
however,  is  a  question  for  the  constitutional  advisers  of 
the  Crown,  of  whom  I  am  not  now  one,  to  determine  on 
their  own  responsibihty. 

I  have,  however,  no  objection  to  state  my  own 
opinion  as  to  the  propriety  of  the  course  taken  on  the 
trial  of  this  cause,  though  it  is  somewhat  extrajndical  : 
it  is  that  in  general  it  is  objectionable  for  a  Judge  to  dis- 
charge a  jury  after  a  trial  has  begun  on  account  of  any 
failure  of  evidence.  The  Uability  to  abuse  is  so  great  that 
I  think  that  this  should  not  be  done  merely  because  of  a 
failure  of  evidence.  But,  I  think  it  cannot  be  said  that,  if  a 
Judge  has  power  by  law  to  discharge  a  jury,  he  should 
never  exercise  that  power.  In  cases  of  collusion,  where  it 
appears  that  the  defendant  has  instigated  a  witness  to  ab^ 
sent  himself,  or  the  like,  I  think  a  Judge  ought  to  use  his 
power.  In  the  present  case  I  agree  with  the  defendant's 
counsel,  that  there  is  nothing  stated  on  the  record  to 
lead  to  the  conclusion  that  the  defendant  instigated 
the  witness  to  refuse  to  give  evidence.  If  there  were,  I 
should  have  no  doubt  that  it  would  have  been  improper 
not  to  discharge  the  jury.     But  I  think,  on  the  state- 
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ment  ou  the  record,  it  is  probable  that  the  witness  was 
not  instigated  by  the  defendant  at  all.  Stilly  I  think 
the  Judge  had  facts  before  him  from  which  he  might 
well  draw  the  inference  that  the  witness  refused  to 
answer  for  the  purpose  of  defeating  justice^  by  pro- 
curing the  acquittal  of  this  defendant,  firom  the 
absence  of  evidence,  thinking  he  could  do  so  with 
impunity.  I  think  that,  under  the  peculiar  circum- 
stances, it  was  very  desirable  that,  not  only  should 
the  witness  who  committed  this  contempt  of  Court  be 
fined  and  imprisoned,  but  also  that  he  should  be  bafBed 
in  the  object  he  proposed  for  himself.  It  may  be  that 
the  general  rule,  that  a  criminal  case  once  begun  should 
be  disposed  of,  is  of  such  consequence  that  it  would  be 
better  to  suffer  the  wrongdoer  to  obtain  his  end  than 
break  tlirough  this  rule,  and  I  will  not  take  on  myself 
to  say  that  a  Judge  who,  acting  on  that  notion,  should, 
in  such  a  case  as  the  present,  direct  an  acquittal,  might 
not  do  well ;  but,  on  the  whole  (though  not  without 
doubt),  I  think  that  my  brother  Hill  (always  assuming 
that  he  had  the  power)  did  better  in  discharging  the 
jury. 

All  this,  however,  is  in  the  nature  of  obiter  dicta : 
the  one  point  on  which  I  rest  my  judgment  is  that,  at 
all  events  in  a  case  of  misdemeanor,  the  discharge  of 
a  jury  sworn  to  try  an  issue  after  the  trial  has  begun, 
even  if  improper,  is  not  in  my  opinion  a  legal  bar  to  a 
trial  of  the  issue  by  another  jury.  I  have  said  "  at  all 
events  in  a  case  of  misdemeanor,'^  because  that  is  the 
only  question  before  us,  and  because  the  law  of  England 
undoubtedly  does,  in  favorem  vitse,  make  distinction  in 
many  cases,  and  it  may  be  in  this,  between  the  modes 
of  procedure  in  felonies  and  in  misdemeanors. 
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The  whole  foundation  of  the  argument  of  the  defend- 
ant is  rested  on  two  passages  in  Lord  Coke  (o),  where  he 
expressly  speaks  only  of  felonies,  where  life  and  limb  are 
in  danger,  and  where  a  privy  verdict  may  not  be  given. 
He  is  silent  as  to  the  effect  of  an  infringement  of  this 
rule,  and  it  may  well  be  doubted  whether  he  is  doing 
more  than  laying  down  a  general  rule  of  practice  which 
he  thought  ought  to  guide  the  Court  in  felonies,  but 
which  was  not  generally  followed. 

Before  the  Revolution  it  certainly  was  the  practice 
to  discharge  a  jury  whenever  the  Judge  thought  the 
interests  of  justice  required  it,  in  order  that  there  might 
be  a  second  tinal.  This  was  done  in  all  cases,  treason 
and  capital  felony,  as  well  as  misdemeanors.  The 
practice  is  stated  by  Lord  Hale  (4)  in  pretty  nearly 
the  same  terms  as  it  is  stated  by  Lord  Chief  Justice 
North  in  the  case  of  Whitebread  and  Fenwick  (c).  Lord 
Hale  justifies  the  practice  for  reasons  which  are  plausible, 
and  which  shew  that  he  thought  the  discharge  was  no 
bar,  though  the  acquittal  would  have  been  one.  He 
justifies  the  practice  because,  if  the  jury  were  discharged, 
the  notorious  murderer  might  be  brought  to  justice, 
which  could  not  have  been  if  the  discharge  was  a  bar 
as  much  as  the  acquittal.  But,  though  his  reasons  are 
plausible,  the  case  of  Wliitebread  and  Fenwick  (c)  shews 
tliat  the  practice  was  liable  to  great  abuse,  and  I  think 
it  clear  that  the  modern  practice  by  which  a  criminal 
trial  is  not  interrupted  after  it  has  commenced,  except 
in  very  exceptional  cases,  is  very  much  better.  I  cannot 
doubt  that  a  Judge  would  most  properly  be  removed 
from  liis  office,  and  impeached,  if  he  were  now  to  dis- 

(a)  Sm  Co.  Litt.  227  h.\  3  /w.*/.  1 10. 

(h)  Sec  2  Hale,  P,  t.  295.  (r)  7  Note.  &t.  Tr.  311.  316. 
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charge  a  jury  under  such  circumstances  as  those  under 
which  the  jury  were  discharged  on  the  first  trial  of 
Whitebread  and  Fenwick  (a),  I  think  an  Attorney  General 
who  persevered  in  putting  them  on  trial  again  would 
also  he  deserving  of  impeachment ;  but^  supposing  this 
to  be  done^  I  doubt  whether  the  Judges  before  whom 
the  prisoners  were  arraigned  the  second  time  could  do 
otherwise  than  tell  them  that  they  had  no  legal  bar  to 
the  indictment  even  in  a  case  of  treason. 

After  the  Revolution  no  alteration  was  made  by  the 
Bill  of  Rights^  or  any  other  Act^  in  the  law  or  practice 
as  to  criminal  trials^  but  the  practice  was  changed.  The 
reaction  against  the  old  abuses  was  great.  In  The  King  v. 
Kdte  {b)y  in  1696^  a  special  verdict  was  found  in  a  case 
of  felony.  The  verdict  was  such  that  Holt  C.  J.  and 
Turtan  J.  thought  it  warranted  a  judgment  for  the 
Crown.  Eyre  and  Rukeby  JJ.  thought  the  verdict 
uncertain^  and  "by  them  a  venire  de  novo  ought  to 
issue.''  It  would  appear  from  the  various  reports  of  the 
case  that  there* was  a  doubt  whether  there  could  be  a 
venire  de  novo  in  a  case  of  felony,  which,  as  it  seems 
to  me,  could  only  be  on  the  ground  that,  in  accordance 
with  the  doctrine,  of  Lord  Coke  in  Co,  Litt,  227  b.,  the 
jury  once  charged  with  the  prisoner  ought  to  give  their 
verdict,  and  could  not  be  discharged.  In  the  end  no 
decision  was  given,  as  Lord  Holt  himself  took  exceptions 
to  the  indictment,  which  was  quashed.  This  is  the  only 
case  I  find  in  which  the  point  arose  as  a  matter  to  be 
decided  as  a  question  of  law.  It  was  soon  after  this 
case  that,  in  The  King  v.  Perkins  (c),  Lord  Holt  made  the 

(a)  1  How.  St.  7r.  311.316. 

(h)  1  U.  Baym.  138.  142.  8.  C.  nom.  Hie  Kvig  v.  Keate,  ComJK  406 ; 
3  Salk.  191 ;  1  Com.  13.  S.  C.  nom.  The  King  v.  Keat,  5  Mod,  288 ; 
12  Mod.  118;  Skin.  666;   Cos.  temp.  Holt,  481. 

{r)  M8.  of  Kyrt  C.  J.,  cited  in  Fo«t.  28 ;   Carth.  465. 
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statement  that,  according  to  one  report,  he  had  ''  had 
occasion  to  consider  this  matter  /^  according  to  another, 
that  ^'  all  the  Judges  of  England  were  of  opinion,  in 
debate  amongst  themselves/'  that  in  capital  cases  a 
juror  could  not  be  withdrawn,  or,  in  other  words,  a 
jury  could  not  be  discharged  with  consent,  and  in  mis- 
demeanors not  without  consent.  What  Lord  HoU  did 
in  The  King  v.  Perkins  (a)  is  what  on  every  view  of  the 
case  is  now  approved  of.  The  Judges  could  by  their 
resolutions  alter  the  practice,  but  not  the  law.  It  has 
never  been  decided  that  in  felony  there  can  be  a  venire 
de  novo  on  an  imperfect  verdict,  though  the  very  able 
judgment  of  Crampton  J.  in  Conway  and  Lynch  v.  The 
Queen  {b)  leads  me  to  think  it  probable  that  it  can. 
But  if  Lord  Holt  thought  that  there  could  be  no  venire 
de  novo  in  case  of  an  imperfect  verdict  in  misdemeanors 
except  by  consent,  his  opinion  has  been  repeatedly  over- 
ruled, for  I  think  it  clear  that,  on  an  imperfect  verdict 
in  misdemeanor,  a  venire  de  novo  is  awarded;  see 
Trafford  v.  Tl^e  King^  in  error  (c).  And  I  agree  with 
the  reasoning  of  Crampton  J.  in  Conway  and  Lynch  v. 
The  Queen,  p.  178,  which  shews  that  there  is  no  dis- 
tinction in  principle  as  to  the  effect,  as  a  bar,  of  an  im- 
perfect verdict  and  a  discharge  of  the  jury  thereupon, 
and  any  other  discharge  of  a  jury.  As  far  tis  authority 
goes,  the  distinction  between  felony  and  misdemeanor 
here  becomes  important.  On  the  authorities  there  is  a 
doubt  in  felony :  in  misdemeanor  I  think  it  clear  that 
there  is  a  venire  de  novo  on  an  imperfect  verdict. 

■ 

On  the  argument  before  us,  it  was  urged  that  there 
was  a  distinction  between  a  discharge  of  the  jury  because 


(a)  MS.  of  Eyre  C.  J.,  cited  in  Fwt.  28 ;   Carth.  4(m. 

{h)  7  Irish  Law  lirp.  140. 165. 

(<•)  8  Bimj.  204.  21  o;  S.  C.  2  Cr.  ^-  J.  265.  278. 
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the  Judge  had  become  convinced  that  it  was  impracticable  18G1. 
that  they  could  give  a  verdict,  which  it  waa  said  was  a  The  Quesh 
case  of  necessity,  and  a  discharge  of  the  jury  where  it  was  chablbb- 
manifestly  still  practicable  that  they  could  give  their  ^obth. 
verdict,  but  the  Judge  thought  it  desirable  for  the  ends 
of  justice  not  to  take  their  verdict,  though  it  was  prac- 
ticable; this,  it  was  said,  was  ultra  vires  and  illegaL 
The  distinction  is  intelligible,  but  it  cannot  be  supported 
without  overruling  KinlocKs  Case  {a).  There  the  ver- 
dict on  not  guilty  might  very  well  have  been  taken, 
though  the  prisoners  had  not  the  opportunity  of  plead- 
ing in  abatement  It  was  entirely  a  voluntary  act  on 
the  part  of  the  Court  which  led  to  the  discharge  of  the 
jury,  and,  as  is  pointed  out  by  Crampton  J.,  in  Conway 
and  Lynch  v.  The  Queen,  p.  176,  the  whole  reasoning  of 
Foster  J.  is  founded  on  the  supposition  that  the  Judge 
had  a  discretionary  power,  though  he  ought  never  to 
exercise  it  without  very  good  reason  indeed.  The  case 
of  Conway  and  Lynch  v.  The  Queen  {b)  is,  as  I  have 
already  observed,  a  case  of  felony,  and  in  so  far  not 
necessarily  in  point  in  the  present  case  of  misdemeanor, 
but  I  must  say  that  the  admirable  judgment  of  Crampton 
J.  convinces  me  that,  even  in  a  case  of  felony,  he  was 
right,  and  liis  colleagues,  though  the  majority,  wrong.  I 
will  not  weaken  what  he  has  said  by  repeating  or 
abridging  it,  but  refer  to  the  report,  only  saying  tha{  I 
subscribe  to  all  his  reasoning,  except  that,  as  I  have  al- 
ready said,  I  doubt  if  he  is  justified  (p.  178)  in  treating 
it  as  a  settled  point  that  there  must  be  a  venire  de  novo 
on  an  imperfect  verdict  in  a  cas^  of  felony.  I  think  this 
still  not  determined  by  authority ;  see  Campbell  v.  The 
Queen  (c). 

{a)  Foster,  10.  22.  {h)  7  Iri^h  Law  Rep.  149. 

('•)  i\Q.B.  71K). 
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1861. 
The  QuBEM 

V. 

Charlbs- 
iro&TH. 


Since  the  case  of  Conway  and  Lynch  there  have  been 
two  in  England  where  the  question  arose.  In  Newton* s 
Case  (a)  Lord  Denman  says  (p.  729),  "The  prisoner 
was  given  in  charge  to  a  jury  at  the  Assizes ; 
and  the  jury  were,  improperly,  discharged :  and  there- 
fore, as  it  is  contended,  the  prisoner  must  be  set  at 
liberty.  I  do  not  think  that  conclusion  follows  either 
logically  or  on  the  legal  authorities.  Even  assuming 
that  the  discharge  of  the  jury  was  improper,  I  do  not 
see  how  it  is  equivalent  to  an  acquittal,  or  can  b^  a  bar 
to  a  trial,  nor  how  it  could  be  made  the  subject  of  a 
plea.^'  And  Patteson  J.  says  (p.  731)  "  There  has  been 
no  trial  resulting  in  a  verdict ;  what  took  place  was  not  a 
trial  determining  the  question  of  her  guilt  or  innocence. 
Therefore,  even  if  I  saw  great  reason  to  doubt  the  cor- 
rectness of  what  took  place  at  the  Assizes,  I  should  say 
she  was  not  entitled  to  be  discharged.^'  These  opinions 
were  given  on  a  return  to  a  habeas  corpus,  when  the 
question  before  the  Court  was  whether  the  prisoner  could 
be  detained  in  gaol  to  abide  a  fresh  trial.  The  question, 
whether,  there  should  be  a  fresh  trial,  was  not  so  dis- 
tinctly raised  as  in  the  present  case,  but  it  was  before 
the  Court ;  and  the  learned  Judges  just  quoted  evidently 
thought  that,  even  in  the  case  of  a  capital  felony,  an 
improper  discharge  of  a  jury  was  not  equivalent  to  an 
acquittal.  The  last  case  on  the  subject  is  The  Queen  v. 
Damson  {b\  where  the  precise  question  now  before  us 
was  raised  on  demurrer  at  the  Central  Criminal  Court. 
There,  to  an  indictment  for  misdemeanor,  it  was  plea- 
ded, that  the  prisoner  had  been  given  in  charge  to  a  jury 
and  they  had  been  improperly  discharged  by  the  justices. 
The  replication  stated  no  more  than  that  the  justices  did 


{a)  13  Q.  B.  716. 


(/>)  2  F.  4-  F.  2,jO. 
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it  in  the  exercise  of  their  discretion^  because  all  other 
business  was  at  an  end^  and  the  jury  said  that  they  were 
not  likely  to  agree ;  this  was  admitted  to  be  true  by  the 
demurrer,  and  if  there  was  no  more  than  this  stated, 
surely  the  discharge  was  indiscreet  and  premature.  Both 
Pollock  C.  B.  and  Martin  B.,  p.  254,  note  the  distinction 
between  the  case  which  was  one  of  misdemeanor  and 
that  of  Conway  and  Lynch  v.  The  Queen,  which  was 
felony,  but  rest  their  judgment  on  the  more  general 
ground  that  the  improper  discharge  of  a  jury  could  not 
be  the  subject  of  a  plea,  and  my  brother  Hill,  p.  255, 
quotes  and  concurs  in  the  judgment  of  Crampton  J.,  in 
the  Irish  case. 

I  think  these  authorities  quite  sufficient  to  autho- 
rize us  to  decide  that  the  discharge  of  the  jury  is  no 
legal  bar  to  another  trial,  and  therefore  that  there  ought 
to  be  such  jury  process  as  is  necessary  to  produce  the 
further  trial.  Whether  that  is  to  be  entered  on  the 
record  as  a  venire  de  novo,  or  as  a  continuation  of  the 
former  jury  process,  is  a  matter  not  now  before  us. 
The  rule  should  be  discharged. 

Rule  discharged. 


1861. 

The  QusKH 

▼. 
Charles- 

irOBTH. 


Subsequently  a  nolle  prosequi  was  entered  by  The 
Attorney  General, 


By  Stat.  14  &  15  Vict.  c.  100.  s.  12.,  a  Judge  is  empowered  to  discharge 
the  jury  from  giving  any  verdict,  where  a  person  is  tried  for  misdemeanor, 
and  the  facts  given  in  evidence  amount  in  law  to  a  felony,  and  to  direct 
such  person  to  be  indicted  for  felony. 


bM  TRINITY  VACATION. 

1861. 


Tufsdai/,         Xhe  Queen  against  The  Inhabitants  of  the  Parish 

July  9th.  ^  *^ 

of  RuYTON  of  the  Eleven  Towns. 

11  #  12  Vict 
c.  31. 

Grounds  of  ^^^  grounds  of  remoTal  of  a  female  pauper  stated  a  derivative  settle* 

removal.  ment  from  her  great-grandfather;  and  alleged  an  acknowledgment  of 

AcknowUdg-       ^^^  settlement  by  reuef  given  to  her  great-grandmother,   and  bv  a 
911^;^,  collateral  relation  having  been  removed  to  the  parish.    On  the  trial  of 

Evidence.  <^  f^peal  at  the  Quarter  Sessions  against  the  order  of  removal,  the 

Case  for  respondents  offered  evidence  to  shew  the  removal  to  the  appellant  parish 

(minion  of  ^^  another  collateral  relation — the  wife  of  a  grandson  of  the  common 

superior  Court,    ancestor — on  a  settlement  also  derived  from  him.    This  evidence  was 

objected  to,  but  receivelH,   and   the  question  of  its  admissibility  was 

reserved  for  this  Court :  held 

1.  That  the  Court  of  Quarter  Sessions  were  prohibited  by  stat. 
11  &  12  Vict.  c.  31.  from  reserving  the  above  question  for  the  considera- 
tion of  this  Court. 

2.  Per  Hill  and  Crompton  JJ.,  dubitante  Cockbum  C.  J.,  that  the 
evidence  was  receivable. 

/^N  appeal  against  an  order  of  two  justices  of  the 
peace  for  the  city  and  borough  of  Chester,  for  the 
removal  of  Ann  Rowlands  and  her  three  illegitimate 
children  from  the  pariah  of  St.  Bridgety  Chester,  to  the 
parish  of  Ruyton  of  the  Eleven  Towns,  in  the  county  of 
Salop ;  the  Court  of  Quarter  Sessions  for  the  dty  and 
borough  of  Chester  confirmed  the  order,  subject  to  the 
following  case : — 

The  pauper  Ann  Rowlands  was  the  daughter  of  William 
Rowlands  the  younger,  who  was  the  son  of  MWiom  Row- 
lands, who  was  the  son  of  Thomas  Rowlands  and  Ann 
his  wife.  The  respondents  relied  upon  a  settlement 
in  the  appellant  parish  derived  from  the  said  Thomas 
Rowlands,  the  pauperis  great-grandfather.  In  addition 
to  other  evidence  they  tendered  an  order  for  the  removal 
of  one  Jane  Rowlands,  the  wife  of  one  Thomas  Rowlands, 
the  grandson  of  the   said   Thomas  Rowlands  and  Ann 
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his  wife,  from  the  township  of  Wrexham  Abbott  to  the        1861. 
appellant  parish,  dated  the  5th  day  of  Aufftist,  1830,  on    The  Quekk 
a  settlement  derived  from  the  said   Thomas  Rowlands  xnliabitants  of 
the  grandfather,  and  a  removal  under  it,  which  order      Ruttch. 
was  never  appealed  against.     They  also  called  the  said 
Jane  Rowlands  to  state  the  circumstances  under  which 
the  removal  took  place,  and  her  relationship  to  the 
pauper. 

On  the  part  of  the  appellants  it  was  objected  that 
this  evidence  was  not  admissible.  The  learned  Recorder 
received  the  evidence,  but  reserved  for  the  consideration 
of  this  Court  the  question  of  its  admissibility. 

The  question  for  the  opinion  of  this  Court  is : — 

Was  the  evidence  objected  to  inadmissible  in  support 
of  the  respondent's  grounds  of  removal  ? 

If  the  Court  should  be  of  opinion  that  it  was  inad- 
missible, then  the  order  of  Sessions  is  to  be  quashed ; 
otherwise  the  same  to  stand  confirmed. 

The  grounds  of  removal  and  of  appeal  are  to  form 
part  of  this  case,  and  are  as  follows,  namely  : — 

Orounds  of  removal. 

''That  the  said  Atin  Rowlands  and  her  said  three 
children  have  come  to  inhabit,  and  are  now  inhabiting, 
in  our  said  parish  of  Saint  Bridget,  not  having  resided 
in  the  said  parish  for  five  years  next  before  the  date 
hereof,  so  as  to  become  irremovable  therefrom,  and  not 
having  gained  a  legal  settlement  therein,  nor  having 
produced  any  certificate  acknowledging  them  to  be 
settled  elsewhere;  and  that  they  are  now  actually  charge- 
able to  our  said  parish,  and  are  receiving  relief  therefrom, 
which  is  not  made  necessary  by  reason  of  sickness  or 
accident :  that  their  place  of  settlement  is  in  your  said 
parish,  township  or  place  of  Rut/ton  oft/ie  Eleven  Towns, 
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1861.  in  the  county  of  Shropshire,  in  right  df  her  father  fViU 
The  QuBEH  ^^^  Rowlands,  whose  settlement  is  in  your  said  parish. 
Inhabitants  of  to^'^^^ship  or  place  of  Ruyton  of  the  Eleven  Towns,  in 
RoYTON.  righi;  Qf  i^jg  jate  father  the  said  William  Rowlands,  de- 
ceased^ whose  settlement  was  in  your  said  parish^  town- 
ship or  place  of  Ruyton  of  the  Eleven  Towns  at  the  time 
that  his  said  son  the  said  William  Rowlands  was  eman- 
cipated ;  and  the  said  late  William  Rowlands,  the  said  late 
grandfather  of  the  said  Anne  Rowlands,  was  settled  in 
your  said  parish^  township  or  place  of  Ruyton  of  the 
Eleven  Towns  at  the  time  his  said  son  was  emancipated, 
in  right  of  his  father  the  said  late  Thomas  Rowlands, 
deceased.  The  settlement  of  the  said  Thomas  Rowlands 
has  been  acknowledged  to  be  in  your  said  parish,  town- 
ship or  place  of  Ruyton  of  the  Eleven  Towns,  by  the 
overseers  of  the  poor  of  your  said  parish^  township  or 
place  of  Ruyton  of  the  Eleven  Towns  by  giving  unto 
Ann  Rowlands,  widow  of  the  said  Thomas  Rowlands, 
weekly  relief  for  several  years  previous  and  up  to  the 
time  of  her  death,  whilst  she  resided  in  PentrefeKn,  in 
the  township  or  place  of  Wrexham  Abbott.  That  Samuel 
Rowlands,  cousin  to  the  said  William  Rowlands,  the  said 
father  of  the  said  Ann  Rowlands,  and  the  son  of  the  late 
Edward  Rowlands,  shoemaker,  deceased,  and  grandson 
to  the  said  late  Thomas  Rowlands  and  Ann  his  wife, 
was,  by  an  order  under  the  hands  and  seals  of  R.  M. 
Lloyd  and  H.  W.  Meredith^  Esquires,  two  of  Her  Ma- 
jesty's justices  of  the  peace  acting  in  and  for  the  said 
county  of  Denbigh,  bearing  date  the  19th  day  of  January 
1843,  removed  from  the  said  township  or  place  of  Wrex- 
ham  Abbott  to  your  said  parish,  township  or  place  of 
Ruyton  of  the  Eleven  Totcns ;  the  said  order  was  never 
appealed  against.     That  neither  the  said  Ann  Rowlands 
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or  the  said  William  Rowlands  her  father,  ever  did  any        1861. 
act  whereby  to  gain  a  settlement  in  their  own  right:     The Qubsh 
neither  did  the  said  William  Rowlands  the  elder,  deceased,  jxihai^i^ts  of 
acquire  any  settlement  in  his  own  right  previous  to  his      Ruytoh. 
said  son  William  Row  ands  being  emancipated.'^ 

Grounds  of  appeal  (those  which  are  material  are 
alone  set  out) : — 

''  1.  That  the  said  order  is  bad  and  defective  on  the 
face  thereof. 

''  2.  That  the  said  Ann  Rowlands  and  her  said  chil- 
dren, at  the  time  the  said  order  was  made,  were  not 
legally  settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Towns, 

'^3.  That  the  place  of  settlement  of  the  said  Ann 
Rowlands  and  her  said  children  is  not  in  our  parish 
of  Ruyton  of  the  Eleven  Towns  in  right  of  her  father 
William  Rowlands. 

'*  4.  That  the  place  of  settlement  of  the  said  William 
Rowlands  (the  father  of  the  said  Ann  Rowlands)  is  not 
in  our  parish  o{  Ruyton  of  the  Eleven  Towns,  in  right  of 
his  late  father  the  said  late  William  Rowlands,  deceased. 

'^5.  That  the  said  William  Rowlands  deceased,  the 
grandfather  of  the  said  Ann  Rowlands,  was  not  legally 
settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Towns. 

^^  6.  That  the  said  William  Rowlands^  the  grandfather 
of  the  said  Ann  Rowlands,  was  not  settled  in  our  said 
parish  of  Ruyton  of  the  Eleven  Towns,  in  right  of  his 
father  the  late  Thomas  Rowlands,  deceased. 

''  7.  That  the  said  Thomas  Rowlands,  deceased,  was 
not  settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Towns. 

'^8.  That  the   said  settlement  of  the  said  Thomas 
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1861.        Rowlands  has  not  been  acknowledged  to  be  in  our  said 
The  Queen     P^u^sh  of  Ruyton  of  the  Eleven  Towns  by  the  overseers 

Inhabitants  of  ®^  *^®  P^^'  ^^  ^^^  ®^^  parish,  by  giving  to  Ann  RaW" 
Button.       lands,  widow  of   the   late    Thomas   Rowlands,   weekly 

relief  whilst  she  resided  in  Pentrefelin,  in  the  township 
of  Wrexham  Abbott, 

"  9.  That  Samuel  Rowlands,  cousin  of  the  said  Wil- 
liam, Rowlands,  the  father  of  the  said  Ann  Rowlands, 
and  the  son  of  the  late  Edward  Rowlands  deceased^ 
and  grandson  to  the  said  late  Thomas  Rowlands  and 
Ann  his  wife,  was  not,  by  any  order  in  that  behalf  duly 
made,  removed  from  the  township  of  Wrexham  Abbott 
to  our  said  parish  of  Ruyton  of  the  Eleven  Towns. 

F.  E.  J,  Mclntyre  having  obtained  a  rule  calling  on 
the  parish  of  St,  Bridget,  Chester,  to  shew  cause  why 
the  order  of  Sessions  should  not  be  quashed;  it  was 
argued  in  Easier  Term,  on  27th  April:  before  Cockbum 
C.  J.,  Crompton  and  Hill  JJ. 

E.  Beavan  appeared  in  support  of  the  order  of  Ses- 
sions, but  the  Court  called  on 

Mclntyre  and  Horatio  Lloyd,  for  the  appellants. — 
This  evidence  was  not  admissible  under  these  grounds  of 
removal.  The  question  depends  on  stat.  11  &  12  Vict. 
c.  31.  The  first  section  having  repealed  so  much  of 
the  former  stat.  4  &  5  ^.  4  c.  76.  as  provides,  in  cases 
of  orders  of  removal,  that  the  notice  thereby  required  to 
be  sent  by  the  overseers  or  guardians  of  the  parish 
obtaining  the  order  shall  be  accompanied  by  a  copy  of 
the  examination  upon  which  the  order  was  made ;  the 
second  section  enacts,  '^  instead  thereof  such  notice 
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shall  be  accompanied  by  a  statement  in  writing  under  1861. 
the  hands  of  such  overseers  or  such  guardians^  or  any  The  Qdebh 
three  or  more  of  such  guardians^  setting  forth  the  inhabitants  of 
grounds  of  such  removal,  including  the  particulars  of  ^^^"« 
the  settlement  or  settlements  relied  upon  in  support 
thereof:  Provided  always,  that  on  the  hearing  of  any 
appeal  against  any  order  of  removal  it  shall  not  be 
lawful  for  the  respondents  to  go  into  or  give  evidence 
of  any  other  grounds  of  removal  than  those  set  forth 
in  such  statement.^'  Then,  by  sect  4  "Whereas  a 
statement  of  the  grounds  of  removal  or  of  appeal  is 
required  to  be  communicated  for  the  purpose  of  en- 
abling the  party  receiving  it  to  inquire  into  the  sub- 
ject of  such  statement,  and,  if  need  be,  to  prepare 
for  trial ;  be  it  therefore  enacted,  that  upon  the 
hearing  of  any  appeal  against  an  order  of  removal 
no  objection  whatever  on  account  of  any  defect  in 
the  form  of  setting  forth  any  ground  of  removal  or 
of  appeal  in  any  such  statement  shall  be  allowed,  and 
no  objection  to  the  reception  of  legal  evidence  offered 
in  support  of  a  ground  of  removal  or  appeal  alleged  to 
be  set  forth  in  any  such  statement  shall  prevail,  unless 
the  Court  shall  be  of  opinion  that  such  alleged  ground 
is  so  imperfectly  or  incorrectly  set  forth  as  to  be  insuf- 
ficient to  enable  the  party  receiving  the  same  to  inquire 
into  the  subject  of  such  statement,  and  to  prepare  for 
trial :  Provided  always,  that  in  all  cases  where  the  Court 
shall  be  of  opinion  that  any  such  objection  to  such 
statement  or  to  the  reception  of  evidence  ought  to  pre- 
vail, it  shall  be  lawful  for  such  Court,  if  it  shall  so  think 
fit,  to  cause  any  such  statement  of  grounds  of  removal 
or  appeal  to  be  forthwith  amended  by  some  officer  of  the 
Court  or  otherwise,  on  such  terms  as  to  payment  of 

VOL.  I.  2  o  B.  &  s. 
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I86I.        costs  to  the  other  party^  or  postponing  the  trial  to  another 
The  QuESN     d&y  ^  the   same  Sessions  or  to  the  next  subsequent 
Inhabitants  of  Sessions^  or  both  payment  of  costs  and  postponement. 
Button.      ^^  ^^  g^^j^  Qqjj^  shsil  appear  just  and  reasonable.^' 

The  respondents  rely  on  a  derivative  settlement  £rom 
the  great-grandfather  of  the  pauper,  and  the  grounds  of 
removal  allege  an  acknowledgment  of  that  settlement  by 
relief  given  to  the  great-grandmother  of  the  pauper,  and 
by  a  collateral  relation  having  been  removed  to  the  ap- 
pellant parish.  But  the  respondents  further  seek  to  shew 
the  removal  to  the  appellant  parish  of  another  collateral 
relation,  the  wife  of  a  grandson  of  the  common  ancestor. 
No  objections  can  be  gone  into  which  are  not  stated  in 
the  notice  of  appeal;  JReff.  v.  The  Churchwardens  of 
Birmingham  (a) :  and  each  acknowledgment  here  must 
be  taken  as  a  distinct  ground  of  removal;  for,  where 
acknowledgment  is  relied  on,  all  the  particulars  of  it  must 
be  set  out;  Rex  v.  The  Justices  of  Derbyshire  {U),  [^Cock- 
burn  C.  J.  Those  cases  were  before  the  II  &  12  Vict. 
c.  31.]  They  are  still  authority,  for  the  only  difference 
introduced  by  the  statute  in  this  respect  is,  that  for- 
merly the  particulars  of  the  settlement  relied  on  were 
disclosed  by  the  examination,  whereas  now  they  are 
disclosed  by  the  order  of  removal.  The  object  of  the 
statute  was  to  give  the  means  of  inquiry.  With  proper 
notice  the  appellants  here  might  have  come  prepared 
to  shew  that  the  relief  given  to  the  grandmother  of 
the  pauper  was  given  through  mistake,  or  that  the 
settlement  obtained  by  the  son  was  obtained  by  him  in 
his  own  right.  If  the  ground  of  removal  were  stated 
to  be  a  settlement  by  hiring  and  service  in  the  parish, 
proof  of  another  settlement  by  hiring  and  service  in 

{a)  8  Q.  B.  410.  (b)  Q  A.  ^  E.  SSTy, 
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another  parish  would  not  be  admissible  to  confirm  it.        1861. 
[^Crompton  J.     Where  a  ground  of  removal  is  stated,     The  Quekh 
can  you  not  confirm  it  by  matter  not  stated?     If  so,  ^  ^  ^7- 

•^  ^  '   Inhabitants  of 

then  is  not  this  merely  ancillary  evidence  ?  Is  it  not  Button. 
like  two  counts,  in  support  of  which  some  matter  is 
offered  in  evidence  which  might  have  been  made  the 
subject  of  a  third  count?]  This  was  not  offered  as 
ancillary  evidence ;  if  the  Recorder  had  so  imderstood 
it,  he  would  not  have  reserved  the  point.  [ffiH  J.  The 
proviso  at  the  end  of  the  4th  section  enables  the  Court 
of  Quarter  Sessions  to  amend  the  groimds  of  removal.] 
No  amendment  could  have  been  made  here,  for  it  would 
be  a  prejudice  to  the  appellants  to  insert  a  new  groimd 
of  removal  of  which  they  had  no  previous  notice. 

E.  Beavan,  for  the  respondents. — This  evidence  was 
only  offered  as  additional  evidence  of  an  acknowledgment 
sufficient  to  support  the  removal.  Acknowledgment  is 
in  itself  no  ground  of  settlement ;  it  is  merely  evidence 
of  a  settlement.  Where  a  removal  proceeded  on  a  settle- 
ment by  hiring  and  service  and  relief  in  the  appellant 
parish,  it  was  held  competent  to  the  appellant  parish, 
under  a  general  notice  of  appeal  negativing  the  settle- 
ment, to  shew  that  the  relief  was  given  by  mistake ;  Reff. 
V,  The  InJiabttants  of  Bedingham  (a). 

But  there  is  another  consideration  here,  namely,  had 
the  Recorder  a  right  to  reserve  this  point?  Sect.  7  of 
the  11  &  12  Vict.  c.  81.  enacts,  "The  decision  of  the 
Court  upon  the  hearing  of  any  appeal  against  any  order 
of  removal,  as  well  upon  the  sufficiency  and  effect  of  the 
statement  of  the  grounds  of  removal  and  of  appeal,  and 
of  the  notice  of  chargeability,  and  of  the  copy  or  counter- 

(a)  6  Q.  A  Oaa 

2  o  2 
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1861.        pcu't  of  the  order  of  removal  sent  to  the  appellant  pariah, 
The  QuuN    ^  upon  the  amending  or  refusing  to  amend  the  order 
Inhabitknteof  ®^  removal  as  aforesaid  or  the  statement  of  grounds  of 
Button.      removal  or  appeal,  sliall  be  final,  and  shall  not  be  liable 
to  be  reviewed  in  any  Court,  by  means  of  a  writ  of  cer- 
tiorari or  mandamus,  or  otherwise.'^ 

Mclntyre, — This  evidence  was  not  oflTered  to  prove  the 
removal  of  the  collateral  relation,  but  as  a  step  to  prove 
the  settlement  of  the  great-grandfather  generally.  The 
proviso  at  the  end  of  sect.  4  of  stat.  11  &  12  Vict.  c.  31. 
only  applies  where  a  settlement  as  stated  is  defective  in 
form  ;  but  the  bringing  in  any  new  settlement  is  matter 
of  substance.  Besides,  no  application  for  leave  to  amend 
was  made  at  the  Sessions. 

Cur.  adv.  vulL 

Blackburn  J.  this  day  sat  alone  in  Court,  and  read 
the  following  judgments. 

Crompton  J.  I  am  of  opinion  that  the  respondents 
are  entitled  to  our  judgment. 

The  only  question  proposed  to  us  is,  ^^  Was  the 
evidence  objected  to  inadmissible  in  support  of  the 
respondents'  grounds  of  removal  ?''  If  we  think  it 
admissible  we  are  to  quash  the  order;  otherwise  it  is 
to  stand  confirmed. 

For  the  reasons  stated  in  the  course  of  the  dis- 
cussion, I  do  not  think  the  evidence  inadmissible  in 
support  of  the  grounds  in  question.  The  settlement 
relied  upon  by  the  respondents  was  derived  fix)m  the 
pauper's  great-grandfather :  and  the  grounds  of  removal, 
after  stating  the  derivative  settlements  of  her  father 
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and  grandfather,  proceed  to  state  that  the  settlement  of       1861. 
the  great-grandfather  had  been  acknowledged  on  two     The  Quxbh 
distinct  occasions  by   the   appellant   parish — first,  by  .  ,  hunts  of 
giving  relief  to  a  descendant  of  the  great-grandfather      Bottoh. 
under  a  settlement  derived  from  him;  and,  secondly^ 
by  an  order  of  removal  of  another  member  of  the  family 
on  a  settlement  also  derived  from  the  great-grandfather* 
The  evidence  objected  to  was  that  of  an  order  submitted 
to  by  the  appellant  parish  for  the  removal  of  another 
member  of  the  same  family  under  a  settlement  derived 
in  the  same  way  from  the  great-grandfather. 

If  the  two  instances  of  acknowledgment  mentioned 
in  the  grounds  of  removal  are  to  be  treated  as  the  two 
grotinds  of  removal^  I  think  that  the  evidence  in  question 
was  admissible,  as  confirming  and  shewing  the  nature 
of  such  acknowledgment,  and  as  shewing  that  there  was 
not  any  mistake  about  the  relief  having  been  given  as 
relief  in  such  a  way  as  to  amount  to  an  acknowledgment, 
and  as  anticipating  and  rebutting  any  supposition  that 
the  relief  might  not  have  been  given  by  the  parish,  or 
that  it  was  not  so  given  as  to  be  a  binding  acknowledg- 
ment. As  it  is  stated  that  other  evidence  was  given, 
and  as  the  Recorder  has  decided  in  favour  of  the  settle- 
ment in  the  appellant  parish,  we  must,  I  think,  consider 
that  he  has  decided  that  the  grounds  of  removal  were 
made  out;  and  in  this  view  of  the  case  the  evidence 
objected  to  seems  to  me  not  to  have  been  inadmissible. 

If,  on  the  other  hand,  the  grounds  of  removal  are 
taken  to  be,  that  the  respondents  relied  on  the  settlement 
of  the  great-grandfather,  and  the  derivative  settlements 
of  the  grandfather  father  and  pauper  from  the  great- 
grandfather, and  if  the  instances  of  acknowledgment 
by  relief  and  order  submitted  to  were  merely  given  as 
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1861.       evidence^  then  any  objection  to  the  grounds  of  removal 

The QuEBN    would  only  amount  to  an  objection  that  the. original 

Inhabitants  of  ^t^l^ment  of  the  great-grandfather  was  not  sufficiently 

KoTTow.      ^i  Qyj^i.   hjj4  (;ijat  clearly  would  have  been  a  mere 

imperfect  statement  of  the  groimds  of  removal  within 

Stat.  11  &  12  Vict  o.  31.,  which  could  not  be  taken 

advantage  of,  unless  found  by  the  Court  below  to  have 

been  insufficient  to  enable  the  other  party  to  inquire 

and  prepare ;  and  the  Court  below  not  having  so  founds 

no  such  objection  could  prevail. 

It  may  have  been  the  case  that  the  nature  of  the 
great-grand£Btther's  settlement  was  not  known,  and,  if 
any  amendment  was  necessary,  it  might  have  been 
stated  to  have  been  unknown ;  or,  if  known,  the  nature 
of  the  settlement  might  have  been  stated  more  par- 
ticularly by  way  of  amendment.  And  it  is  by  no  means 
dear  to  me  that  any  statement  of  the  evidence  by  which 
the  settlement  is  to  be  proved  is  required.  The  expres- 
sion "  particulars  of  settlement'^  seems  to  point  rather 
to  the  nature  and  Isind  of  settlement  than  to  the  evi- 
dence of  it.  It  probably  would  have  been  sufficient  to 
have  traced  the  settlement  of  the  pauper  up  to  the  great- 
grandfather, and  if  the  fact  of  his  settlement  were 
known,  but  the  kind  of  settlement  were  unknown,  to  have 
so  stated. 

I  am  disposed  to  take  a  very  wide  view  of  the  enact- 
ment of  stat.  11  &  12  Vict  c.  31.,  and  to  hold  it  ap- 
plicable to  every  case  where  an  objection  is  made  that 
the  grounds  of  removal  are  not  sufficient  to  let  in  the 
case  of  the  party ;  and  if  this  be  so,  it  would  determine 
the  present  case  in  favour  of  the  respondents,  as  the  only 
point  made  for  the  appellants  is  as  to  the  evidence  not 
being  admissible  on  the  grounds  of  removal  stated.     I 
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am  disposed  to  think  that  the  effect  of  the  7th  section        1861. 

of  Stat.  11  &  12  Vict  c.  81.,  is  to  prevent  any  question    The  Quebn 

as  to  the  grounds  of  removal  not  being  sufficient  being  inhabUante  f 

brought  into  this  Court,  and  to  make  what  is  done  by       Buttok. 

the  Court  below  final.     The  grounds  of  removal  seem 

to  me  to  be  put  by  the  enactment  in  question  in  exactly 

the  same  position  as  particulars  in  a  trial  at  nisi  prius 

now  stand.     If  there  is  an  objection  to  the  sufficiency 

and  effect  of  the  grounds  of  removal,  the  Court  of 

Quarter  Sessions  is  to  consider,  just  as  in  the  case  of 

particulars,  whether  they  really  let  in  the  case  of  the 

party;  and  if  not,  to  amend  them,  and  adjourn  the  case 

&c.,  so  as  best  to  meet  the  ends  of  justice ;  and  by 

the  7th  section  the  decision  of  the  Court  of  Quarter 

Sessions  is  to  be  final.     The  doctrine  of  defects  and 

variances  in  the  examinations  and  grounds  of  removal 

before  the  trial  of  appeals  had  been  miscliievous ;  and 

the  statute  in  question  was  a  most  beneficial  alteration 

of  the  law,  designed  to  check  a  practice  which  had 

introduced  lamentable  and  disgraceful  technicalities  into    . 

the  trial  of  settlement  cases,  and  I  should  be  sorry  to 

put  a  narrow  construction  on  so  useful  an  enactment. 

On  these  grounds  I  think  that  our  judgment  should 
be  for  the  respondents. 

Hill  J.  This  was  a  rule  calling  upon  the  parish  of 
St.  Bridgety  in  the  city  of  Chester,  to  shew  cause  why  an 
order  of  Sessions,  confirming  an  order  of  two  justices 
for  the  removal  of  Ann  Rowlands  and  her  three  illegiti- 
mate children  from  the  parish  of  St,  Bridget  to  the 
parish  of  Ruyton,  should  not  be  quashed. 

The  rule  was  argued  before  us  on  a  special  case 
stated  for  the  opinion  of  this  Court  by  the  Recorder 


646  TRINITY  VACATION, 

1861.       of  ChetteVy  before  whom  an  appeal  against  the  order 

Tb€  QuKEN    ^f   justices    came  on   to  be   heard.      The    Recorder 

Inhabitants  of  ^^^"^cd  the  Order  of  removal,   subject   to  a   case. 

KoTTOH.      The  case  stated  the  order  of  removal,  and  set  out  the 

grounds  of  removal  in  extenso,  and  also  the  grounds  of 

appeal.    The  case  further  stated  certain  evidence  which 

the  respondents  o£fered  in  support  of  the    order  of 

removal,  and  that  the  admissibility  of  the  evidence  was 

objected  to  by  the  appellants,  but  that  the  learned  Be- 

corder  received  the  evidence;  and  the  question  stated 

by  the  case  for  the  opinion  of  this  Court  is,  ''Was  the 

evidence  objected  to  inadmissible  in  support  of  the 

respondents'  grounds  of  removal  ?'' 

Before  answering  this  question  it  becomes  important 
to  consider  whether  the  Becorder  had  power  to  state 
the  case  for  the  opinion  of  this  Court,  and  whether  this 
Court  can  review  his  decision  admitting  the  evidence. 

The  question  really  argued  before  the  Becorder  was, 
whether  the  statement  of  the  grounds  of  removal  ex- 
cluded the  admissibility  of  the  evidence.  This  renders 
it  necessary  to  consider  the  provisions  of  the  11  &  12  Viei. 
c.  31.,  under  which  the  statement  of  the  grounds  of 
removal  is  given. 

By  the  1st  section  of  that  statute;  after  reciting  that 
the  communication,  theretofore  by  law  required  to  be 
made  by  a  parish  seeking  to  enforce  an  order  of  removal 
of  a  copy  of  the  examination  upon  which  such  order  had 
been  made  had  been  found  to  produce  much  expensive 
and  useless  litigation  upon  points  of  mere  form, 
so  that  few  cases  of  appeals  against  such  orders  were 
then  decided  upon  the  merits;  for  remedy  thereof 
it  was  enacted  that  the  then  existing  law  in  that 
behalf  should  be  repealed :    and  instead  thereof,  by 
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the  2d  section,  it  was  enacted^  that  notice  of  an  order        1861. 
of  removal  shall  be  accompanied  by  a  statement  in    The  Qubbh 
writing  setting  forth  the  grounds  of  removal,  including  inhabitants  <rf 
the  particulars  of  the  settlement  relied  upon  in  support      R^^toii* 
thereof.     The  2d  section  further  contains  a  proviso,  that 
upon  the  hearing  of  any  appeal  against  an  order  of  removal 
it  shall  not  be  lawful  for  the  respondents  to  go  into  or 
give  evidence  of  any  other  grounds  of  removal  than  those 
set  forth  in  such  statement.    The  4th  section  gives  the 
sessions  before  whom  the  appeal  is  heard  the  most 
ample  powers  to  allow  an  amendment  of  the  grounds  of 
removal,  for  the  purpose  not  only  of  fully  meeting  the 
justice  of  the  case,  but  of  securing  a  trial  on  the  merits; 
and,  by  sect.  7,  the  decision  of  the  Court,  upon  the  hear- 
ing of  any  appeal  upon  the  sufficiency  and  e£fect  of  the 
statement  of  the  grounds  of  removal,  is  declared  to  be 
final,  and  shall  not  be  liable  to  be  reviewed  in  any  Court 
by  means  of  a  writ  of  certiorari  or  of  mandamus,  or 
otherwise. 

Looking  at  the  provisions  of  this  statute,  I  am  of 
opinion  that  we  have  no  power  to  review  the  decision  of 
the  learned  Recorder.  The  plain  and  manifest  intention 
of  the  statute  was  to  get  rid  of  expensive  and  useless 
litigation  upon  points  of  mere  form,  and  to  facilitate  the 
settlement  of  all  disputes  upon  contested  orders  of  re- 
moval. Its  provisions  are  framed  so  as  to  enable  the 
litigating  parishes  to  prepare  for  trial  on  the  merits; 
and  to  aid  this  object  large  powers  of  amendment  are 
given  to  the  Court  before  which  the  appeal  is  heard,  on 
such  terms  as  to  payment  of  costs  or  postponing  the 
trial  as  to  the  Court  shall  appear  just  and  reasonable. 
The  statute  having  made  these  provisions,  by  which  a 
trial  on  the  merits  is  effectually  secured  before  a  com- 
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1861.       petent  tribunal,  with  the  same  object  of  preventing 

Thb  Queem    expensive  and  useless  litigation,  expressly  enacts  that  the 

inh  bta  ts  f  ^®^®^°^  ^^  ^^®  Court  upon  the  hearing  of  the  appeal, 

RuTTox.      {^  to  the  sufficiency  and  e£fect  of  the  statement  of  the 

grounds  of  removal,  shall  be  final  and  conclusive. 

In  the  case  sent  to  this  Court  by  the  Recorder  of 
Chester  the  question  is  one  upon  the  effect  of  the  state- 
ment of  the  grounds  of  removal  For  the  appellants  it 
was  argued  that  the  statement  of  the  grounds  of  removal 
excluded  the  admissibility  of  the  evidence ;  whilst,  on 
the  part  of  the  respondents,  it  was  argued  that  such  was 
not  the  effect  of  the  statement  of  the  grounds  of  removal : 
in  other  words  the  question  argued  between  the  parties 
was  one  upon  which  it  is  expressly  enacted,  by  sect.  7, 
that  the  decision  of  the  Court  of  Quarter  Sessions  upon 
the  hearing  of  the  appeal  shall  be  final  and  conclusive, 
and  shall  not  be  liable  to  be  reviewed  in  this  Court.  I 
therefore  think  that  the  Recorder  had  no  power  to  state 
the  case  for  the  opinion  of  this  Court,  and  that  this 
Court  has  no  power  to  review  his  decision. 

If  this  Court  had  the  power,  and  we  were  required  to 
answer  the  question,  in  my  judgment  the  evidence  was 
admissible  in  support  of  the  grounds  of  removal.  The 
statute  requires  '^  a  statement  in  writing,  setting  forth 
the  grounds  of  the  removal,  including  the  particulars 
of  the  settlement  relied  upon  in  support  thereof;'*  but 
the  statute  does  not  require  any  statement  of  the  evi- 
dence by  which  the  party  obtaining  the  order  of  removal 
intends  to  support  the  removal.  In  the  present  case  the 
settlement  of  the  pauper  relied  on  was  derived  from  her 
great-grandfather ;  and  the  statement  of  the  groimds  of 
removal,  after  setting  forth  the  derivative  settlements  of 
her  father  and  grandfather,  alleged  that  the  settlement 
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of  the  great-grandfather  had  been  acknowledged  hj  the        1861. 
appellant  parish  by  the  pajrment  of  weekly  relief  for     The  Qusiiir 
several  years  to  his  widow,  and  by  an  order  of  removal  i^habUants  of 
submitted  to,  particularly  set  out  in  the  statement.  Ruttoh. 

It  appears  to  me  that  the  acts  relied  on  as  establish- 
ing an  acknowledgment  binding  on  the  appellant  parish 
are  not  grounds  of  removal  within  the  meaning  of  the 
statute,  but  are  merely  evidence  on  which  the  respon- 
dents rely  to  fix  the  appellants  with  having  acknowledged 
the  settlement.  The  statement  of  the  grounds  of 
removal  does  not  allege  that  the  nature  of  the  great- 
grandfather's settlement  was  unknown;  and  possibly 
the  statement,  if  the  objection  were  taken,  might  be 
considered  imperfect,  and  to  require  an  amendment.  But 
it  does  not  appear  that  any  such  objection  was  taken, 
and  the  appellants  treated  the  statement  of  'the  acts  of 
acknowledgment  as  if  they  were  grounds  of  removal 
Even  if  they  were  right  in  so  doing,  that  woidd  not 
exclude  the  evidence,  for  it  may  well  be  that  the  appel- 
lant parish  might  contend  that  the  giving  of  relief  was 
not  a  binding  acknowledgment,  but  that  the  relief  was 
given  in  mistake;  and  the  evidence  offered  may  have 
been  intended  to  shew  that  the  relief  could  not  have 
been  given  in  mistake,  but  was  an  act  so  done  as  to  be 
an  acknowledgment  binding  on  the  appellant  parish. 
In  this  view  the  evidence  was  legally  admissible  in  sup- 
port of  and  confirming  the  grounds  of  removal,  and 
consequently  the  ruling  of  the  Recorder  was  correct. 

For  these  reasons  I  am  of  opinion  the  rule  must  be 
discharged. 

CocKBURN  C.  J.     I  concur  in  this  judgment  so  far 
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1861. 

TheQuKKV 
r, 

Inhsbiunts  of 

BUTTOS. 


only  as  relates  to  the  abaence  of  juiisdictioii  in  this 
Court  to  review  the  decisimi  of  the  Recorder. 

As  to  the  admiwribility  of  the  eridence  in  question 
without  an  amendment  of  the  statement  of  the  grounds 
of  removal,  I  entertain  very  s^ious  doubt ;  but^  con- 
curring with  the  rest  of  the  Court  on  the  other  point, 
I  think  it  is  luinecessary  to  go  further  into  this, 

Bule  discharged. 


Tuesday, 


July 


Devise, 

**  Leamna 

issueo/ker 

bodyr 

Vesting, 

Divesting, 


Jane    Elizabeth   Toukg   and  Eliza    Somebs 

Shelton  against  Tubneb. 

a  testator  derised  dwelling  honses  to  trostees  for  the  life  of  his  niece 
M.  8,f  upon  trust  to  permit  her  to  take  the  rents  and  profits  of  the  same 
durine  her  life ;  and  from  and  immediately  after  the  decease  of  his  niece 
unto  her  issue,  to  be  equally  divided  amongst  them  at  their  respeetive 
ages  of  twent)r-one  years  or  days  of  marriage,  and  to  the  heirs  and 
assigns  of  such  issue  respectively :  and  if  any  of  such  issue  should  be 
under  the  age  of  twenty-one  years  at  the  decease  of  his  niece,  he  directed 
an  equal  share  of  the  rents  and  profite  to  be  appropriated  towards  the 
education  and  maintenance  of  such  issue  as  should  not  have  attained  the 
a^e  of  twenty-one  at  the  decease  of  his  niece :  and  if  his  niece  should 
die  leaving  only  one  child,  then  unto  such  only  child,  and  his  or  her  heirs, 
as  soon  as  he  or  she  should  attain  the  a^e  of  twenty-one.  But  in  case 
his  niece  should  die  without  leaving  any  issue  of  her  body  at  the  time  of 
her  decease,  or  in  case  all  such  issue  should  die  under  the  age  of  twenty- 
one  years  and  unmanied,  then  to  his  brother*s  children.  M.  S,  mairied 
and  had  one  daughter,  who  attained  the  age  of  twenty-one  years,  but 
died  in  the  lifetime  of  M.  8.  unmarried :  Held,  that,  if  an  estate  in  fee 
in  remainder  vested  in  the  daughter  of  M.  8.  upon  her  attaining  the  age 
of  twenty-one  years,  such  estate  was  divested  upon  her  deam  in  the 
lifetime  of  Af.  8. 

T^HIS  was  an  action  of  ejectment  brought  for  the 
recovery  of  a  house  in  Coal  Pit  Lane,  in  the  town 
of  Nottingham ;  and  by  a  Judge's  order^  the  following 
case  was  stated  for  the  opinion  of  the  Court. 

John  Shelton,  being  seised  in  fee  of  eight  dwelling 
houses  in  Coal  Pit  Lane  (of  which  the  house  sought 
to  be  recovered  in  this  action  was  one),  by  his  will, 
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dated  the  9tli  September,  1797,  gave  and  devised  the  1861. 
eight  dwelling  houses  unto  his  sister  Elizabeth  Shelton,  Yowq 
for  life,  with  remainder  to  Joseph  Howard  and  fVUliam  xubhbe 
Tatham,  upon  certain  trusts  during  the  natural  life  of 
the  testator's  brother  George  Shelton  not  material  to  be 
set  out;  and  in  the  event  of  the  said  George  Shelton's 
departing  this  life,  leaving  the  testator's  nephew  George 
Shelton  and  niece  Mary  Shelton  (children  of  the  said 
George  Shelton),  or  either  of  them  surviving,  (and  which 
event  happened),  the  testator  gave  and  devised  the 
dwelling  houses  to  the  said  Joseph  Howard  and  Wil' 
Ham  Tatham  and  the  survivor  of  them,  and  his  heirs, 
for  and  during  the  natural  life  of  his  said  niece  Mary 
Shelton,  upon  trust  to  permit  and  suffer  his  said  niece  to 
take  the  rents  and  profits  of  the  same  during  her  natural 
life. 

The  testator's  will  then  proceeded  as  follows :  ''  And 
from  and  immediately  after  the  decease  of  my  said  niece 
I  give  and  devise  the  said  messuages,  tenements,  here- 
ditaments and  premises  in  Coal  Pit  Lane  aforesaid  unto 
the  issue  of  the  body  of  her  my  said  niece,  as  well  male 
as  female,  to  be  equally  divided  amongst  or  between 
them  at  their  respective  ages  of  twenty-one  years  or  days 
of  marriage,  which  shall  first  happen,  share  and  share 
alike,  and  to  the  heirs  and  assigns  of  such  issue,  respect- 
ively :  and  if  any  of  such  issue  should  be  under  the  age 
of  twenty-one  years  at  the  decease  of  my  said  niece  as 
aforesaid,  then  it  is  my  will  and  I  do  direct  that  an  equal 
share  of  the  rents  and  profits  of  the  said  hereditaments 
and  premises  may  be  appropriated  towards  the  education 
and  maintenance  of  such  issue  as  shall  not  have  attained 
the  age  of  twenty-one  years  at  the  decease  of  my  said 
niece  as  aforesaid :  and  if  my  said  niece  shall  depart  this 
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1861.  life  leaving  only  one  child  of  her  body  lawfully  begotten 
YouNo  ^1^®^  ^  S^^^  ^^^  devise  all  and  every  the  messuages^  tene- 
TuENsa.  n^cnts  and  dwelling  houses  situate  in  Coal  Pit  Lane 
aforesaid  unto  such  only  one  child  and  his  or  her  heirs 
as  soon  as  he  or  she  shall  attain  the  age  of  twenty- one 
years  aforesaid.  But  in  case  my  said  niece  shall  depart 
this  life  without  leaving  any  issue  of  her  body  at  the 
time  of  her  decease  as  aforesaid,  or  in  case  all  such  issue 
shall  depart  this  life  under  the  age  of  twenty-one  years 
and  unmarried  as  aforesaid,  then  I  give  and  devise  the 
said  messuages,  tenements,  hereditaments  and  premises 
situate  in  Coal  Pit  Lane  aforesaid  mito  all  and  every 
other  the  children  of  my  said  brother  George  Shelton,  save 
and  except  my  said  nephew  George  Shelton,  as  and  when 
they  shall  severally  attain  the  age  of  twenty-one  years 
or  days  of  marriage  which  shall  first  happen,  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  to  their 
heirs  and  assigns  for  ever.'' 

The  testator  died  on  the  12th  September,  1812.  His 
sister,  Elizabeth  Shelion,  died  in  the  latter  end  of 
September,  1824,  and  was  buried  on  the  3d  October, 
1824.  The  testator's  brother,  Gemye  Shelton,  died  in 
the  month  of  March  1825,  and  was  buried  on  the 
24th  of  that  month.  The  testator's  niece  intermarried 
with  John  Halford  on  or  about  the  19th  July,  1818. 
They  had  one  daughter,  Elizabeth  Mary,  who  died  on 
or  about  the  10th  June  1844,  during  the  lifetime  of 
her  mother,  unmarried,  and  having  attained  the  age  of 
twenty-one  years,  after  having  made  her  will,  bearing 
date  the  8th  June,  1844,  by  which  she  devised  and 
bequeathed  all  her  real  and  personal  estate  unto  her 
mother  Mary  Halford. 

Mary  Halford  died  on  the  26th  June  1860,  and  by 
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her  will,  bearing  date  the  2l8t  December  1855,  she  1861. 
gave,  devised  and  bequeathed  all  her  real  and  personal  xoxi^Q 
estate  to  the  plaintiflfs.  Turner 

The  testator^s  brother,  George  Shelton,  had  other  chil- 
dren besides  the  said  testator's  nephew  George  Shelton, 
and  some  of  those  children  are  now  living,  and  some  are 
dead  leaving  issue. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  claimants  are  entitled  in  the   events  which  have 
happened  to  the   said   eight    messuages    in    Coal  Fit- 
Lane, 

The  case  was  argued  in  this  Term,  Mag  31st ;  before 
Cockburn  C.  J.,  Wightman  and  Blackburn  J  J. ;  by 

Field,  for  the  plainti£&. — The  law  favours  the  vesting 
of  estates,  and  therefore  the  testator's  niece  took  a 
vested  estate  in  the  property  as  soon  as  she  came  of 
age.  In  1  Jarman  on  JVills,  758,  3rd  ed.,  it  is  said : 
*'  It  may  be  stated  as  a  general  rule,  that  where  a 
testator  creates  a  particular  estate,  and  then  goes  on 
to  dispose  of  the  ulterior  interest,  expressly  in  an  event 
which  will  determine  the  prior  estate,  the  words  descrip- 
tive of  such  event,  occurring  in  the  latter  devise,  will 
be  construed  as  referring  merely  to  the  period  of  the 
determination  of  the  possession  or  enjoyment  under 
the  prior  gift,  and  not  as  designed  to  postpone  the 
vesting.'*  This  rule  was  acted  upon  in  Maitland  v. 
Chalie  (o),  where  a  testator  bequeathed  a  sum  of  money 
in  trust  for  his  daughter  S.  C.  for  life,  and,  after  her 
death,  as  to  a  moiety  thereof,  for  her  children,  equally 
to  be  divided  between  them  at  their  respective  ages  of 

{a)  Madd  #  Geld.  243. 


V. 
TUBIIXB. 
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1861.  tvrentj-one,  with  maintenance  during  minorities,  and, 
Yovna  ^  ^^7  ^^  ®^^^  children  should  die  before  attaining 
twenty-one,  his  share  to  go  to  the  survivors;  but,  in 
case  S.  C.  should  die  without  leaving  any  child  or 
children,  or,  leaving  such,  and  they  should  die  before 
twenty-one,  then  over.  S.  C.  had  issue  two  daughters, 
who  both  attained  twenty-one,  but  died  in  their  mother's 
lifetime.  And  Sir  John  Leach  Y.  C.  held  that  the  word 
''  leaving''  must  be  read  as  "  having,"  and  that  the 
'  legacies  were  not  divested.  That  case  was  followed  in 
Catsamajor  v.  Strode  (a).  In  the  clause  which  provides 
for  an  only  child  of  the  niece,  the  word  ^'  leaving"  means 
''  having ;"  and  it  must  have  the  same  meaning  in  the 
immediately  following  clause,  which  provides  for  the 
case  of  the  niece  having  no  children.  The  words 
''  leaving  no  issue,"  when  applied  to  real  estate,  mean 
an  indefinite  failure  of  issue;  2  Jarm.  on  PFills,  473, 
3rd  ed.  In  Hutchinson  v.  Stephens  {b)  the  devise  was  to 
trustees  in  trust  for  the  grandson  H.  T.  for  life,  and, 
after  his  decease,  in  trust  for  the  child  and  children  of 
R.  T.,  at  his  or  their  ages  of  twenty-one  years,  as 
tenants  in  common;  but  in  case  H.  T.  should  die 
without  leaving  any  issue  of  his  body  living  at  the  time 
of  his  decease,  then  over.  H.  T.  had  two  children,  both 
of  whom  died  in  his  lifetime,  one  of  them  leaving 
children,  who  survived  H,  T.  Lord  Langdale  M.  R. 
held  that,  in  the  events  which  had  happened,  the 
children  took  estates  in  fee  simple,  as  tenants  in  com- 
mon. [He  also  cited  Doe  d.  Cannon  v.  Ruecastle  (c). 
In  re  Thompsons  Trust  (d)  and  Thomhill  v.  HaU  {e).'] 

(a)  8  Jur.  14.  {h)  1  Keen,  240. 

(c)  8aA87a  {d)  SDeGtx^8m,m. 

{€)  2  a  #  Fin,  22. 


V. 
TUEMBB. 


XXV.  VICTORIA.  555 

Raymond,  contra. — The  only  question  is  upon  the  \%Q\. 
application  of  the  rule  of  construction  to  the  terms  of  yotj^q 
this  will.  The  construction  contended  for  by  the  plain- 
tiffs will  frustrate  the  intention  of  the  testator  to  pro- 
vide for  his  brother^s  children.  The  proper  construction 
is  that  the  estate  did  not  vest  until  the  death  of  the 
testator^s  niece.  The  clause  begins  with  the  words 
'^  from  and  immediately  after  the  decease  of  my  said 
niece  /'  which  fix  the  point  of  time  for  vesting  to  be 
the  death  of  the  niece ;  and  the  words  "  at  the  decease 
of  my  said  niece**  occur  throughout  it.  In  Denn  iu 
Radclyffe  v.  Bagshaw  {a)  the  words  '^  if  living  at  the 
time  of  the  death'*  of  a  female  tenant  for  life^  annexed 
to  a  subsequent  devise  to  the  tenant  in  tail^  prevented  that 
estate  from  ever  arising,  he  having  died  in  her  lifetime 
leaving  issue.  Further,  if  it  was  held  to  be  a  vested  estate, 
the  will  shews  the  intention  of  the  testator  to  divest  it 
in  the  events  which  have  happened.  [^BUxchbum  J.  In 
In  re  Thompson's  Trust  (b)  Sir  James  Parker  \,  C.  makes 
an  observation  which,  he  says,  '^  may  always  be  made  in 
cases  where  there  is  this  kind  of  question,**  namely,  '^  that 
the  testator  never  contemplated  the  event  which  has  hap- 
pened, of  a  child  attaining  twenty-one  years  and  dying  in 
the  lifetime  of  the  tenant  for  life.  He  assumed  that  the 
children,  if  any,  would  all  survive  the  tenant  for  life, 
and  then  provided  for  the  event  of  there  being  infiEknts 
at  her  death.**  Wightman  J.  Each  object,  that  of  pro- 
viding for  the  children  of  his  niece,  and  that  of  providing 
for  his  brother*s  children,  was  equipollent  in  the  mind 
of  the  testator.]     In  Bythesea  v.  Bythesea  {c)  the  testa-^ 

(a)  6  T.  R.  612.  (b)  5  Ik  Gex  ^  Sm,  667,  670. 

(c)  23  L.  J.  N.  5.  Chanc.  10(H. 

VOL.    I.  2    P  B.    &    S. 
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1861.  trix  bequeathed  the  residue  of  her  personal  estate  upon 
YoDHo  *"^s*  ^^^  tcr  grandson  for  life,  and,  after  his  decease, 
TuuiBR.  "  ^  ^^^®  ^®  should  leave  any  child  or  children,''  then 
in  trust  for  all  and  every  such  child  and  children  equally, 
to  be  paid  at  the  age  of  twenty-one  years,  and  the  share 
of  each  such  child  to  be  a  vested  interest  in  him  or  her : 
and  from  and  after  the  decease  of  her  grandson,  "  in 
case  he  should  not  leave  any  such  child  or  children,'^ 
then  over.  The  grandson  had  one  child  only,  who 
attained  twenty-one,  and  died  in  his  father's  Ufetime, 
leaving  a  widow  surviving  him.  In  a  suit  by  the  widow, 
claiming  to  be  entitled  as  the  child's  representative,  it 
was  held  by  Lord  Crdnwarih  C,  and  Sir  G.  T.  Turner 
L.  J.,  affirming  the  decision  of  Sir  W.  P.  Wood  V.  C.  (a), 
that  the  gifts  over  took  effect. 

Fields  in  reply. — Denn  d.  RcLdclyffe  v.  Bagshaw  {b)  is 
placed,  in  1  Jarm.  on  Wills,  p.  778,  3d  ed.,  under  the 
class  of  cases  which  he  designates  ''  Estates  limited  in 
clear  terms  of  contingency." 

Cur.  adv.  vuU. 

Blackburn  J.  i^Juli^  0th),  delivered  the  judgment  of 
the  Court. 

The  first  question  in  this  case  is  whether  Elizabeth 
Mary  (the  daughter  and  only  child  of  the  testator's 
niece)  had,  upon  her  attaining  twenty-one,  a  vested  estate 
in  the  property  in  question,  though  she  died  in  the  life- 
time of  the  mother ;  or  whether  she  had  more  than  a 
contingent  remainder  depending  upon  her  surviving  her 
mother. 

(a)  17  Jur.  645.  (6)  C  T.  B.  512. 
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The  testator  by  the  devise  in  his  will  appears  to  con-        1861. 
template^  in  the  first  instance^  the  case  of  the  issue  of       Youno 
the  body  of  his  niece  consisting  of  more  persons  than       xuiJ^m. 
one,  and  directs  that  in  that  case  the  property  shall  be 
equally  divided  amongst  them  at  twenty  one  or  marriage, 
and  if  any  are  under  the  age  of  twenty-one  at  his  niece's 
death  an  equal  share  of  the  rent  shall  be  appropriated 
to  their  education ;  and  if  his  niece  dies  leaving  only 
one  child^  then  the  property  is  to  go  to  such  child  at 
twenty-one ;  but  if  she  dies  without  leaving  any  issue  of 
her  body^  (which  is  the  event  that  has  happened),  then 
he  devises  the  property  over  to  his  brother's  children. 

The  object  of  the  testator  appears  to  have  been  to 
provide  for  his  niece's  issue  living  at  the  time  of  her 
death,  and  if  she  left  none  at  her  death,  then  the  estate 
was  to  go  to  his  brother's  children.  The  words  "  issue  of 
her  body"  would  of  course  include  children,  grandchil- 
dren and  great-grandchildren. 

If  the  intention  of  the  testator  was  not  that  which  is 
suggested,  but  that  any  issue  of  the  body  of  his  niece 
who  attained  twenty-one  should  take  a  vested  estate  in 
the  property  absolute  and  indefeasible,  though  such  issue 
should  die  in  her  lifetime,  the  latter  clauses  of  the  devise 
would  be  scarcely  reconcileable  with  the  previous  clause ; 
and  it  would  be  necessary,  to  make  them  consistent,  to 
substitute  the  word  "  having"  issue,  for  the  word  "  leav- 
ing" issue, — a  violence  to  language  which  would  only 
be  warranted  in  order  to  carry  into  effect  the  intention 
of  the  testator,  and  we  do  not  think  that  the  intention 
of  the  testator  requires  any  such  alteration  of  his  lan- 
guage. 

But  a  second  question  arises,   upon  the  supposition 

2  T  2 
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1861.  that  an  estate  in  fee  in  remainder  did  vest  in  tlie  issue  of 
YovvQ  the  body  of  the  niece  upon  attaining  twenty-one,  whether 
TuiursR.  ^^^^  estate  was  not  divested  upon  the  death  of  the  issue 
in  the  hfetime  of  the  niece.  By  the  terms  of  the  will 
the  estate  is  to  go  over  upon  the  contingency  of  the 
niece  dying  without  leaving  issue  of  her  body.  That 
contingency  has  happened,  and  if  an  estate  did  vest  m  the 
issue  of  the  body  of  the  niece  attaining  twenty-one,  it 
would  be  divested  upon  the  death  of  such  issue  in  her 
lifetime  under  the  terms  of  the  will. 

Many  cases  were  cited  upon  the  argument,  but  as  each 
case  depends  upon  the  exact  words  and  expressions  used^ 
it  is  difficult  to  apply  them  to  cases  in  which  the  words 
and  expressions  used  are  not  the  same.  They  are  all 
cifcd  and  commented  upon  in  the  case  Bythesea  v.  Bythe* 
sea  (a),  which  case  seems  to  approach  nearer  than  any 
to  that  now  in  question,  and  fully  to  warrant  the  con- 
struction which  we  are  disposed  to  put  upon  the  devise 
in  the  present  case. 

Taking  the  whole  of  the  devise  and  its  terms  together, 
we  think  that  the  claimants  are  not  entitled,  in  the  events 
which  have  happened,  to  the  property  in  question. 

Judgment  for  the  defendant. 

(a)  23  L.  J.  N.  a.  Chanc,  1004. 
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1861. 


Cook  and  others  against  Wright.  Tuesday, 

^  July  9th. 


1.  The  compromise  of  a  claim  may  be  a  good  consideration  for  a  pro-    >»  . 

mise,  although  litigation  has  not  been  actually  commenced.  J^  *^^*lnmiMt 

2.  The  defendant  was  agent  for  A,  the  non-resident  owner  of  houses    ^^?T!f- 
in  a  district  subject  to  a  local  Act    Works  had  been  done  by  the  Com-    ^^^^f*^^^^**"^ 
missioners  for  executing  the  Act,  the  expenses  of  which,  under  the 

E revisions  of  the  Act,  they  charged  on  the  owners  of  the  a^oining 
ouses.  Notice  had  been  given  to  the  defendant  as  if  he  had  been 
owner  of  these  houses,  calling  on  him  to  pay  the  proportion  chai^able 
in  respect  of  them.  He  attended  at  a  meeting  of  the  Commissioners, 
and  objected  both  to  the  amount  and  nature  of  the  charge,  and  also 
stated  that  he  was  not  the  owner  of  the  houses,  and  that  S.  wa«.  Ho 
was  told  that  if  he  did  not  pay,  legal  proceedings  would  be  taken  against 
him.  In  the  result,  the  amount  charged  upon  the  defendant  was  reduced, 
and  time  was  given  to  him  to  pay  it  in  three  instalments,  for  which  he 
gave  three  promissory  notes.  In  an  action  upon  the  notes  by  the  Com- 
missioners, Held  that  there  was  a  sufficient  consideration  for  the  notes 
in  the  compromise. 

"T^ECLARATION  by  the  plaintiffs,  as  payees,  against 
the  defendant,  as  maker  of  two  promissory  notes^ 
dated  the  7th  Februan/,  1856.  The  first  count  was 
upon  a  note  for  10/.  IO5.,  payable  twelve  months  after 
date  ;  the  second  was  upon  a  note  for  IIZ.,  payable 
twenty- four  months  after  date.  There  was  also  a  count 
upon  an  accoimt  stated.     Claim  50/.  (a). 

First  plea,  to  the  whole  declaration :  That,  after 
the  passing  and  coming  into  operation  of  The  Whiter- 
chapel  Improvement  Act,  1853,  and  after  the  pass- 
ing and  coming  into  operation  of  The  Metropolis 
Local  Management  Act,  1855,  the  defendant  made 
the  several  promissory  notes  in  the  said  first  and 
second  counts  mentioned,  at  the  request  of  the  plain- 
tiffs, and  that,  at  the  time  of  making  the  said  promis- 
sory notes,  the  plaintiffs  asserted  and  represented  to  the 

(a)  The  suit  was  commenced  in  the  Whitechapel  County  Court  of 
Middlesex^  and  was  removed  by  certiorari  into  this  Court. 
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1861.  defendant^  and  the  defendant  believed  such  assertion  and 
Cook  representation  to  be  true,  that  there  was  then  due  and 
Wright  ©^"^gj  ^^^  payable  from  him,  the  defendant,  as  the  owner 
of  certain  lands  and  buildings  in  certain  streets  called 
Finch  Street,  John  Street  and  DotcsorCs  Place,  situate  within 
the  parish  of  St.  Mary,  Whitechapel,  to  the  trustees  of 
the  parish  of  St.  Mary,  Whitechapel,  under  the  prorisions 
of  The  Whitechapel  Improvement  Act,  1853,  divers  large 
sums  of  money  in  respect  of  paving  the  streets  fronting, 
adjoining  and  abutting  on  such  lands  and  buildings. 
And  the  defendant  says  that,  at  the  time  of  making  the 
said  promissory  notes  no  sum  of  money  whatsoever  was 
due  or  owing  or  payable  from  the  defendant  as  such 
owner  to  the  said  trustees,  nor  was  the  defendant  such 
owner  as  aforesaid,  and  that  there  never  was  any  con- 
sideration or  value  for  the  defendant  making  the  said 
promissory  notes  in  the  first  and  second  counts  men- 
tioned, or  either  of  them,  or  for  his  paying  the  same^ 
or  any  part  thereof ;  and  the  plainti£&  never  were,  nor 
was  any  person,  ever  a  holder  of  the  said  notes,  or  either 
of  them,  for  value  or  consideration ;  and  that  the  ac- 
count stated,  in  the  declaration  mentioned,  was  stated 
of  and  concerning  the  matters  and  things  in  this  plea 
mentioned,  and  not  of  or  concerning  any  other  matter 
or  thing  whatsoever. 

Second  plea,  to  the  first  and  second  counts :  That  the 
defendant  was  induced  to  make,  and  did  make,  the 
promissory  notes  in  those  coimts  mentioned,  and  each  of 
them,  by  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiffs  and  others  in  collusion  with  them. 

On  the  trial,  before  Wightman  J.,  at  the  Sittings  in 
London,  during  Easter  Term,  1860,  it  appeared  that  the 
plalntifiB  were  four  of  the  Commissioners  or  trustees 
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acting  under  and  incorporated  by  sect.  27  of  The  18G1. 
Whitevhapel  Improvement  Act,  1853,  16  &  17  VicL  Cook 
c.  cxli. ;  and  the  action  was  brought  to  recover  the  WaiGBt. 
amount  of  the  two  notes  mentioned  in  the  declara- 
tion. The  evidence  as  to  what  took  place  at  the  tittie 
of  the  giving  of  the  notes  was  as  follows.  AlitcheH,  the 
clerk  to  the  trustees,  said  that,  certain  parts  ot  th^ 
district  not  being  in  repair  in  1854,  notices  to  do  repaint 
were  sent  or  left  addressed  to  the  owners ;  and  in  October, 
1855,  he  wrote  a  letter  to  the  defendant  demanding  70/. 
for  expences  incurred  by  the  trustees  in  doing  paving 
works  in  front  of  houses,  of  which  the  defendant  was  the 
owner  or  occupier,  situate  in  and  abutting  on  public  high- 
ways within  the  district  of  The  Whitechapel  Improvement 
Act  (a).  The  defendant  complained  that  the  works  done 
by  the  trustees  had  seriously  injured  the  property,  and  that 

(a)  Sect.  38  of  stat.  16  &  17  Vict.  c.  cxlL  "That  in  case  any  present 
or  future  street,  not  being  a  highway  repaired  by  any  Board  of  Commis- 
sioners or  trustees  or  any  part  thereof,  be  not  £rom  time  to  time  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction  of  the  said  trustees, 
and  in  such  manner  and  with  such  materials  as  they  may  direct,  they 
may,  by  notice  in  writing  to  the  respective  owners  or  occupiers  of  the 
lands  or  buildings  fronting,  adjoining,  or  abutting  upon  such  parts 
thereof  as  may  require  to  be  levelled,  paved,  flagged  or  channelled^ 
require  them  to  level,  pave,  flag  or  channel  the  same  within  a  time  to 
be  specified  in  such  notice ;  and  if  such  notice  be  not  complied  with,  the 
said  trustees  may,  if  they  shall  think  fit,  execute  the  works  mentioned 
or  referred  to  therein,  and  the  expences  incurred  by  them  in  so  doing 
shall  be  paid  by  the  owners  in  default,  according  to  the  frontage  of 
their  respective  lands  or  buildings,  and  in  such  proportions  as  shall  be 
settled  by  the  trustees,  having  regard  to  all  the  circumstances  of  the . 
case ;  and  such  expences  may  be  recovered  from  the  last  mentioned 
ownera  as  liquidated  damages,  or  by  action  on  the  case,  in  any  county 
court  or  superior  Court  of  law,  in  the  same  manner  as  rates  hereinafter 
mentioned,  and  also  in  like  manner  as  in  and  by  The  Towns  Improvement 
Clauses  Act  [1847],  herewith  incorporated,  is  provided,  with  respect  to 
the  recovery  of  expences  in  the  clauses  of  the  last  mentioned  Act  with 
respect  to  the  execution  of  works  by  owners." 
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1861.        the  tenants  were  dissatisfied^  and  requested  him  to  get  an 
qqqj^        abatement  made.    He  informed  the  defendant  that  the 
Wbiobt      trustees  assented^  and  the  balance  to   be  paid  hj  the 
defendant  was  agreed  to  at  30/. :  the  defendant  then 
requested  time,  and  time  was  given,  upon  condition  that 
he  paid  interest ;  and  three  promissory  notes  were  given 
by  the  defendant,  the  first  of  which  was  paid  by  him 
under  protest.     The  defendant  was  called^   and  stated 
that  Mrs.  Bennett  was  owner  of  the  three  houses  in 
question,  and  that  he  was  tenant  of  one  of  them,  at  a 
rack  rent  under  her,  and  collected  the  rents  of  the 
others  for  her ;  that  he  paid  the  paving  rate  of  the  house 
which  he  occupied,  and  the  paving  rates  of  the  other 
houses  he  paid  for  Mrs.  Bennett  and  in  her  name ;  that, 
upon  receiving  the  notice   of   October  1855,  he  went 
before  the  Board  of  Trustees  and  told  them  that  he  was 
not  the  owner  of  the  property,  and  shewed  them  Mrs, 
Bennett's  receipts  for  the  rent.     They  replied  that,  as 
he  paid  the  rates,  they  considered   he  was  the  owner 
within  the  meaning  of  The  Whitecliapel  Improvement 
Act,  1853,  and,  if  he  did  not  give  notes,  they  would 
serve  him  as  they  had  served  Gohle,  which  was  by  levying 
an  execution  on  him ;  that  there  was  another  case  in 
which  the  question  of  the  liability  of  the  inhabitants 
was  to  be  tried,   and,  if  decided  against  the  trustees, 
.    he  should  not  be  called  on   to  pay.      When  the  first 
note  became  due  he  complained   to  Mitchell  that  the 
trustees  had  not  carried  out  their  promise  to  try  one 
of  the  cases.    Mitchell  said  that,  as  the  defendant  had 
signed  the  notes,  he  must  pay  them,  and  that  the  pro- 
mised trial  should  take  place :  thereupon  the  defendant 
paid  the  first  note.     The  defendant  was  afterwards  told 
by  Mrs.  Bennett  that  he  was  not  the  owner  within  the 
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meaning  of  the  Act,  and  he  thereupon  went  to  a  Board  1861. 
meeting  of  the  trustees  and  told  them  that  he  would  c^ 
not  pay  the  other  notes.      It  was  contended  for  the      „,  ^* 

*    •'  A>  RIGHT. 

defendant  that  the  notes  were  given  without  consider- 
ation, the  defendant  not  being  an  "  owner*'  within 
sect.  7  of  The  Whitechapel  Improvement  Act.  The 
jury,  in  answer  to  questions  put  to  them  by  the 
learned  Judge,  found  that  the  defendant  told  Mit- 
chell or  the  Board,  before  he  gave  the  notes,  that  he 
was  not  the  owner;  that  the  defendant  mentioned, 
before  he  gave  the  notes,  that  Mrs.  Bennett  was  the 
owner ;  and  that  Mitchell,  or  some  member  of  the  Board, 
told  the  defendant,  in  the  Board-room,  that,  unless  he 
gave  the  notes,  he  would  be  served  as  Goble  had  been. 
The  verdict  was  thereupon  entered  for  the  defendant, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the 
plaintiffs.     In  the  same  Term  {May  4), 

Montagu  Chambers  obtained  a  rule  to  shew  cause  ac- 
cordingly, on  the  ground  that  the  evidence  did  not  prove 
want  of  consideration  for  giving  the  notes,  and  that,  upon 
the  evidence,  the  plaintiffs  were  entitled  to  a  verdict. 

This  rule  was  argued  in  this  Term,  May  23d ;  before 
Cockbum  C.  J.,  Wightman,  Crompton  and  Blachbum  JJ. 

Shee  Serjt.  and  Barnard  shewed  cause. — There  was 
no  consideration  for  the  notes.  The  defendant  signed 
them  upon  the  representation  by  the  trustees  that  they 
considered  him  the  owner  of  the  houses  because  he 
collected  the  rents,  and  was  liable  to  pay  the  rates. 
But  the  defendant  was  not  the  owner  within  sect.  7 
of  stat.  16  &  17  Vict,  c,  cxli.,  by  which  *' the  word 
'  owner,*  used  with  reference  to  any  lands  or  buildings 
in  respect  of  which  any  work  is  required  to  be  done,  or 
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1861.       ^^y  ^^6  ^o  ^  P^d  under  this  Act^  shall  mean  the  per- 

Q^        son  for  the  time  being  entitled  to  receive,  or  who,  if 

WbIght       ®'^^^  lands  or  buildings  were  let  to  a  tenant  at  rack  rent, 

would  be  entitled  to  receive,  the  rack  rent  from  the 

occupier  thereof/* 

The  existence  of  disputes  and  controversies  between 
a  plaintiff  and  defendant,  as  to  whether  the  defendant 
is  indebted  to  the  plaintiff,  is  not  a  sufficient  considera- 
tion for  a  promise  :  there  must  be  a  debt  in  existence  ; 
Edwards  v.  Baugh  (a).  These  notes  were  not  given  for 
the  debt  of  another  party :  the  trustees  did  not  profess  to 
take  them  in  pajrment  of  the  rates  due  from  Mrs.  Bennett. 
[Crompton  J.  Suppose  money  had  been  paid  hy  the 
defendant,  could  he  have  recovered  it  back  ?  The  maxim 
quod  fieri  non  debet  factum  valet  seems  to  apply.  Wight" 
man  J.  referred  to  Southall  v.  Rigg  and  Farman  y. 
Wright  {by]  In  Addison  on  Contracts^  p.  15,  4th  ed.,  it 
is  said :  ^'  So  if  the  consideration  prove  to  be  a  nullity^ 
the  promise  founded  upon  it  is  void,  as  if  the  considera- 
tion be  the  forbearance  of  a  suit  when  there  is  no  cause 
of  action  .  .  •  •  or  a  promise  to  pay  a  debt  which  never 
had  an  existence  in  point  of  law/' 

Hannen,  in  support  of  the  rule. — 1.  The  plea  was  not 
proved.  The  defendant  did  not  believe  the  representa- 
tion of  the  trustees  that  he  was  liable  as  owner  of  the 
houses  under  the  provisions  of  The  Whitechapel  Im- 
provement Act,  1853. 

2.  The  plea  is  not  good.  In  Edwards  v.  Baugh  {a) 
the  defendant  might  have  been  imposed  upon  as  to 
there  being  a  debt  due  from  him  to  the  plaintiff, 
but  in  this  case    there  is  no   statement   that   the  dc- 

(<i)  11  M.  #  W,  641.  {h)  11  C.  B.  481. 
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fendant  yielded  to  the  assertion   that   he  was  owner        1861. 
of  the  houses — ^it  amounts  to  no  more  than  that  he         qq^^ 
thought  it  doubtful  whether  he  was  liable.     [Cramp-      Wbi'ohi. 
ion   J.     Did   the  trustees  put  themselves  in  a  worse 
position  by  taking  the  notes  ?     Might  they  not  the  next 
day  have  said,  "  We  have  mistaken  our  position/'  and 
have  returned  the  notes  ?]    No.    In  Baker  v.  Walker  {a) 
Parke  B.  said,  p.  467,  "  If  I  give  a  promissory  note  for 
the  debt  of  a  third  person,  I  am  bound  to  pay  it  when 
due."     [Crompton  J.     The  defendant  gave  the  note  in 
discharge  of  his  own  liability :  he  took  the  debt  upon 
himself,  whosoever  it  was,  if  the  trustees  would  give  him 
time.]     The  defendant  signed  the  notes  because  the  trus- 
tees threatened  to  sue  him,  not  because  he  believed  himself 
to  be  liable;  and  he  obtained  time  for  payment  of  the 
debt  of  a  third  person,  which  is  a  sufficient  oousideration 
for  giving  the  notes;  Sowerby  v.  Butcher  {b).     Suppose 
the  trustees  had  sued  Mrs.  Bennett  for  the  rates,  she 
might  have  pleaded  that  the  trustees  had  taken  notes 
for  the  amount  from  her  agent.     The  notes  were  given 
for  the  debt  claimed  to  be  due  in  respect  of  a  particular 
property.     [Cockbum  C.  J.     The  difficulty  which  I  fed 
is  that  I  do  not  see  in  what  character  the  defendant 
acted  when  he  gave  the  notes.    Wightman  J.    By  sect.  11 
of  Stat.  16  &  17   Vict,  c,  cxlL,  the  provisions  of  "The 
Towns  Improvement  Clauses  Act,  1847,"  10  &  11  Vict, 
c.  34.,    are  incorporated  with  the  first  mentioned  Act, 
"  with  respect  to  the  paving  and  maintaining  the  streets, 
except  sections  54  and  55 ;  and  provided  that  sect.  53 
shall  extend  to  such  streets  only  as  shall  be  public  high- 
ways at  the  time  of  the  passing  of  this  Act,  and  that  the 

(a)  14  M.  j-  W,  465.  (h)  2  O.  #  M.  368. 
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1861.        expenses  incurred  under  the  last  mentioned  section  shall 
^^^        be  repaid  by  the  owners  of  the  lands  therein  mentioned, 
^'  and  shall  be  recoverable  from  the  owners  or  occupiers 

in  the  same  manner  as  is  provided  with  respect  to  the 
recovery  of  expences  under  the  provisions  for  insuring 
the  execution  of  works  required  to  be  done  by  the  owners 
and  occupiers  of  lands.'*] 

Cur,  adv,  vuH. 

Blackburn  J.  (July  9th)  delivered  the  judgment  of 
CocKBURN  C.  J.,  WiGHTMAN  J.  Rud  himsclf ;  Cromp- 
TON  J.  having  left  the  Court  before  the  argument  was 
concluded. 

In  this  case  it  appeared  on  the  trial  that  the  defend- 
ant was  agent  for  a  Mrs.  Bennett,  who  was  non-resident 
owner  of  houses  in  a  district  subject  to  a  local  Act. 
Works  had  been  done  in  the  adjoining  street  by  the 
Commissioners  for  executing  the  Act,  the  expences  of 
which,  under  the  provisions  of  their  Act,  they  charged 
on  the  owners  of  the  adjoining  houses.  Notice  had  been 
given  to  the  defendant,  as  if  he  had  himself  been  owner 
of  the  houses,  calling  on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  He  attended  at  a  Board 
meeting  of  the  Commissioners,  and  objected  both  to 
the  amount  and  nature  of  the  charge,  and  also  stated 
that  he  was  not  the  owner  of  the  houses,  and  that  Mrs. 
Bennett  was.  He  was  told  that,  if  he  did  not  pay,  he 
would  be  treated  as  one  Goble  had  been.  It  appeared 
that  Goble  had  refused  to  pay  a  sum  charged  against 
him  as  owner  of  some  houses,  and  the  Commissioners 
had  taken  legal  proceedings  against  him,  and  he  had 
then  submitted  and  paid,  with  costs.     In  the  result  it 
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vrsa  agreed  between  the  Commissioners  and  the  defend-  1861. 
ant  that  the  amount  charged  upon  him  should  be  reduced,  cook 
and  that  time  should  be  given  to  pay  it  in  three  instal-  Wriioht. 
ments ;  he  gave  three  promissory  notes  for  the  three  in- 
stalments ;  the  first  was  duly  honoured ;  the  others  were 
not,  and  were  the  subject  of  the  present  action.  At  the 
trial  it  appeared  that  the  defendant  was  not  in  fact 
owner  of  the  houses.  As  agent  for  the  owner  he  was 
not  personally  liable  under  the  Act.  In  point  of  law, 
therefore,  the  Commissioners  were  not  entitled  to 
claim  the  money  from  him ;  but  no  case  of  deceit  was 
alleged  against  them.  It  must  be  taken  that  the  Com- 
missioners honestly  believed  that  the  defendant  was 
personally  liable,  and  really  intended  to  take  legal 
proceedings  against  him,  as  they  had  done  against 
Goble.  The  defendant,  according  to  hia  own  evidence, 
never  believed  that  he  was  liable  in  law,  but  signed  the 
notes  in  order  to  avoid  being  sued  as  Gobk  was.  Under 
these  circumstances  the  substantial  question  reserved 
(irrespective  of  the  form  of  the  plea)  was  whether  there 
was  any  consideration  for  the  notes.  We  are  of  opinion 
that  there  was. 

There  is  no  doubt  that  a  bill  or  note  given  in  con- 
sideration of  what  is  supposed  to  be  a  debt  is  without 
consideration  if  it  appears  that  there  was  a  mistake  in 
fact  as  to  the  existence  of  the  debt ;  Bell  v.  Gardiner  (a) ; 
and,  according  to  the  cases  of  Southall  v.  Riffff  and 
Forman  v.  Wright  {h),  the  law  is  the  same  if  the  bill  or 
note  is  given  in  consequence  of  a  mistake  of  law  as  to 
the  existence  of  the  debt.  But  here  there  was  no  mis- 
take on  the  part  of  the  defendant  either  of  law  or  fact. 
What  he  did  was  not  merely  the  making  an  erroneous 

(a)  \  M.^Gr.  11.  (/»)  U  C.  7y.  481. 
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1861.        account  stated,  or  promising  to  pay  a  debt  for  which 

Q^^        he  mistakingly  believed  himself  liable.     It  appeared  on 

,„  ^'  the  evidence  that  he  believed  himself  not  to  be  liable ; 

Wright. 

but  he  knew  that  the  plaintiffs  thought  him  liable^  and 
would  sue  him  if  he  did  not  pay^  and  in  order  to  avoid 
the  expence  and  trouble  of  legal  proceedings  against 
himself  he  agreed  to  a  compromise ;  and  the  question  is, 
whether  a  person  i;vho  has  given  a  note  as  a  compromise 
of  a  claim  honestly  made  on  him^  and  which  but  for 
that  compromise  would  have  been  at  once  brought  to  a 
legal  decision^  can  resist  the  payment  of  the  note  on 
the  ground  that  the  original  claim  thus  compromised 
might  have  been  successfully  resisted. 

If  the  suit  had  been  actually  commenced,  the  point 
would  have  been  concluded  by  authority.  In  Longridge 
V.  Dorville  (a)  it  was  held  that  the  compromise  of  a  suit 
instituted  to  try  a  doubtful  question  of  law  was  a  suffix 
cient  consideration  for  a  promise.  In  Atlee  v.  Back-- 
house  {b),  where  the  plaintiff^s  goods  had  been  seized  by 
the  excise^  and  he  had  afterwards  entered  into  an 
agreement  with  the  Commissioners  of  Excise  that  all 
proceedings  should  be  termiuated^  the  goods  delivered 
up  to  the  plaintiff^  and  a  sum  of  money  paid  by  him  to 
the  Commissioners^  Parke  B.  rests  his  judgment,  p.  650, 
on  the  ground  that  this  agreement  of  compromise 
honestly  made  was  for  consideration,  and  binding.  In 
Cooper  V.  Parker  (c)  the  Court  of  Exchequer  Chamber 
held  that  the  withdrawal  of  an  untrue  defence  of  infancy 
in  a  suit,  with  payment  of  costs,  was  a  sufficient  con* 
sideration  for  a  promise  to  accept  a  smaller  sum  in 
satisfaction  of  a  larger. 

(fl)  5  A  #  Aid,  117.  {h)  SM.j-W,  633. 

(c)  15  Cam.  B.  822. 
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In  these  cases^  however^  litigation  had  been  actually        1861. 
commenced ;  and  it  was  argued  before  us  that  this  made         ^^^ 
a  difference  in  point  of  law,  and  that  though,  where  a      wbIght 
plaintiff  has  actually  issued  a  writ  against  a  defendant, 
a  compromise  honestly  made  is  binding,  yet  the  same 
compromise,  if  made  before  the  writ  actually  issues, 
though  the  litigation  is  impending,  is  void.     Edwards 
V.  Baugh  (a)  was  relied  upon  as  an  authority  for  this 
proposition.     But  in  that  case  Lord  Abinger  expressly 
bases  his  judgment  (pp.  645,  646)  on  the  assumption 
that  the  declaration  did  not,  either  expressly  or  impliedly, 
shew  that  a  reasonable  doubt  existed  between  the  parties. 
It  may  be  doubtful  whether  the  declaration  in  that  case 
ought  not  to  have  been  construed  as  disclosing  a  com- 
promise of  a  real  bon&  fide  claim,  but  it  does  not  appear 
to  have  been  so  construed  by  the  Court.   We  agree  that 
imless  there  was  a  reasonable  claim  on  the  one  side, 
which  it  was  bona  fide  intended  to  pursue,  there  would 
be  no  ground  for  a  compromise ;  but  we  cannot  agree 
that  (except  as  a  test  of  the  reality  of  the  claim  in  fact) 
the  issuing  of  a  writ  is  essential  to  the  validity  of  the 
compromise.     The  position  of  the  parties  must  neces- 
sarily be  altered  in  every  case  of  compromise,  so  that,  if 
the  question  is  afterwards  opened  up,  they  cannot  be 
replaced   as  they  were  before   the  compromise.     The 
plaintiff  may  be  in  a  less  favourable  position  for  renewing 
his  litigation,  he  must  be  at  an  additional  trouble  and 
expence  in  again  getting  up  his  case,  and  he  may  no 
longer  be  able  to  produce  the  evidence  which  would 
have  proved  it  originally.     Besides,  though  he  may  not 
in  point  of  law  be  bound  to  refrain  from  enforcing  his 
rights  against  third  persons  during  the  continuance  of 

(a)  HAT.  #  JT.  641. 
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1861.  the  compromise^  to  which  they  are  not  parties^  yet  prac- 
CooK  tically  the  effect  of  the  compromise  must  be  to  prevent 
Wright.  ^^  doing  so.  For  instance^  in  the  present  case,  there 
can  be  no  doubt  that  the  practical  effect  of  the  com- 
promise must  have  been  to  induce  the  Commissioners 
to  re&ain  from  taking  proceedings  against  Mrs.  Bennett, 
the  real  owner  of  the  houses^  while  the  notes  given 
by  the  defendant,  her  agent,  were  running ;  though  the 
compromise  might  have  afforded  no  ground  of  defence 
had  such  proceedings  been  resorted  to.  It  is  this 
detriment  to  the  party  consenting  to  a  compromise 
arising  from  the  necessary  alteration  in  his  position 
which,  in  our  opinion,  forms  the  real  consideration  for 
the  promise,  and  not  the  technical  and  almost  illusory 
consideration  arising  from  the  extra  costs  of  litigation. 
The  real  consideration  therefore  depends,  not  on  the 
actual  commencement  of  a  suit,  but  on  the  reality  of 
the  claim  made  and  the  bona  fides  of  the  compromise. 

In  the  present  case  we  think  that  there  was  sufficient 
consideration  for  the  notes  in  the  compromise  made  as 
it  was. 

The  rule  to  enter  a  verdict  for  the  plaintiff  must  be 
made  absolute. 

Rule  absolute. 
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Pearson  against  Spencer.  ^j^' 


1.  On  a  severance  of  two  tenements,  no  right  to  use  ways,  which    Way  ofn»- 
doring  the  unity  of  posseision  haye  been  used  and  emoyed  in  fiMSt,    cessity. 
passes  to  the  owner  of  the  dissevered  tenement,  unless  there  be  some-   Devite, 
thing  in  the  conveyance  to  shew  an  intention  to  create  the  right  to  use 

these  ways  de  novo. 

2.  The  same  rule  in  this  respect  implies  to  a  will  as  to  a  deed. 

3.  Where  property  devised  or  granted  is  landlocked,  and  there  is  no 
other  way  of  getting  at  it  without  being  a  trespasser,  so  that  it  cannot 
be  enjoyed  wiuiout  a  waj  of  some  sort  over  the  land  of  the  testator  or 
grantor,  a  way  of  necessity  is  crefited  de  novo. 

4.  The  ground  on  which  the  way  of  necessity  is  created  is,  that  a  con- 
venient way  is  implied  by  grant  as  a  necessary  incident. 

5.  The  way  of  necessity  once  created,  must  remain  the  same  way  as 
lonff  as  it  continues  at  alL 

6.  Where  a  portion  of  land  is  devised  in  such  a  manner  as  to  be  land- 
locked, the  extraneous  facts  shewing  that  by  that  devise  the  testator 
intended  to  create  a  convenient  way  of  some  sort  over  adjoining  property 
of  his  own,  thie  line  of  the  way  must  be  discovered  from  the  language  of 
the  will,  xmderstood  with  reference  to  the  state  of  the  property. 

7.  Qtuere^  in  what  manner  the  way  is  to  be  set  out,  if  the  premises 
before  severance  were  so  occupied  as  to  afford  no  indication  of  what  was 
the  usual  way  in  the  testator^s  time,  and  the  devise  is  silent  on  the 
subject? 

^BESPASS  for  breaking  and  entering  tliree  closes  of 
the  plaintiff^  denominated  respectively  ^'  The  Great 
Ing,*'  ''  The  fold  ofplaintiJTsfarm,  ccdUsd  '  Upper  IsU;  " 
and  "  The  Back  of  House  Fietd." 

The  defendant^  besides  the  general  issue^  and  several 
other  pleas^  to  which  it  is  unnecessary  to  refer^  pleaded 
the  following : — 

"  And  for  an  eighth  plea^  as  to  all  the  trespasses,  the 
defendant  says,  that  before  the  time  of  the  committing 
the  same  trespasses,  and  before  the  plaintiff  was  possessed 
of  or  had  any  interest  in  the  said  closes,  or  either  of 
them,  one  James  Pearson,  during  his  lifetime,  and  at  the 
time  of  his  decease,  was  possessed  of  and  entitled  to  the 
residue  of  a  then  current  term  of  999  years,  created  by 
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1861.  &n  indenture  of  lease^  dated  the  15th  January  jl.J}.  1663, 
Pbamoh  ^  ^®^  ^^  *^^  ^  *^^  ^^  closes  in  the  declaration  men- 
Spshoxb.  tioned  as  of  and  in  a  certain  other  farm^  buildings^  land 
and  premises  adjoining  to  the  said  closes  of  the  plaintiff, 
and  hereinafter  called  the  adjoining  tenements ;  and  the 
said  James  Pearson  being  so  possessed  and  entitled  as 
aforesaid,  before  the  Ist  January,  1838,  made  his  last  will 
and  testament  in  writing,  whereby,  amongst  other  things, 
he  bequeathed  to  his  son  Abraham,  as  soon  as  he  should 
attain  the  age  of  twenty-one  years,  and  to  his  heirs, 
executors  and  administrators,  the  said  adjoining  tene- 
ments for  and  during  all  the  residue  of  the  said  term  of 
999  years,  subject  to  a  moiety  of  the  rent  payable 
thereout  under  the  said  indenture  of  lease ;  and  the  said 
testator  also  by  his  said  will  bequeathed  unto  his  son 
John,  as  soon  as  he  should  attain  the  age  of  twenty-eight 
years,  and  to  his  executors,  administrators  and  assigns, 
the  said  closes  in  the  declaration  mentioned  for  and 
during  all  the  residue  of  the  said  term  of  999  years, 
subject  to  the  other  moiety  of  the  said  rent :  and  the 
said  testator  by  his  said  will  appointed  James  Mortimer 
and  Joshua  Robertshaw  joint  executors  of  his  said  wiU; 
and  afterwards,  to  wit,  on  or  about  the  28ih  March, 
1826,  the  said  testator,  being  then  still  so  possessed  and 
entitled  as  aforesaid,  died,  without  having  revoked  or 
otherwise  altered  his  said  will;  after  whose  death  the  said 
will  was  duly  proved  by  the  said  J.  Mortimer  and  J. 
Robertshaw  in  the  Prerogative  Court  of  the  Archbishop 
of  York,  being  a  Court  then  having  power  and  jurisdic- 
tion to  grant  probate  of  the  same,  in  which  said  province 
all  the  said  lands  and  tenements  were  situate ;  which 
said  executors  afterwards,  and  before  the  said  time  when, 
&c.,  and  before  the  last  mentioned  closes  were  the  plain- 
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tiff's^  and  before  the  plaintiff  had  any  interest  therein^  1861. 
duly  assented  to  the  said  bequests ;  and  after  the  death  Pbarsos 
of  the  said  testator  the  said  Abraham  Pearson  attained  his 
age  of  twenty-one  years.  And  the  defendant  says,  that  the 
said  testator  in  his  lifetime,  before  and  at  the  time  of 
the  making  the  said  will,  and  thence  until  and  at  the 
time  of  his  death,  was  entitled  to  and  had  and  used  a 
right  of  way  from  and  out  of  a  certain  highway  towards, 
unto  and  into  the  said  close  called  The  Great  Ing,  and 
back  again  from  and  out  of  the  close  called  The  Great 
Ingy  towards,  unto  and  into  the  said  highway,  for  him- 
self and  his  tenants,  occupiers  of  the  said  several  tene- 
ments so  bequeathed  to  the  said  Abraham  and  John  Pear- 
son  as  aforesaid,  and  for  his  and  their  servants,  on  foot 
and  with  cattle,  carts  and  carriages,  every  year,  and  at 
all  times  of  the  year,  for  all  tiie  residue  and  remainder 
then  to  come  of  the  said  term  of  999  years,  for  the 
convenient  occupation  and  enjoyment  of  the  closes  in 
the  declaration  mentioned  and  the  said  adjoining  tene- 
ments. And  the  defendant  frirther  says  that,  at  the 
time  of  the  making  of  the  will  herein  mentioned,  and 
thence  until  and  at  the  time  of  the  death  of  the  said 
testator,  there  was  no  way  for  cattle  or  carriages  from 
any  highway  towards  and  to  the  several  adjoining  tene- 
ments without  passing  over  the  said  closes  in  the  decla- 
ration mentioned,  or  some  or  one  of  them,  and  that  the 
said  testator  in  his  lifetime,  before  and  at  the  time  when 
he  made  his  said  will,  and  thence  until  and  at  the  time 
of  his  death,  was  in  the  habit  of  crossing,  as  the  way  to 
and  from  the  said  adjoining  tenements,  the  said  way 
from  and  out  of  the  said  highway  towards,  unto  and 
into  the  said  dose  called  The  Great  Ing,  and  from  the 
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1861.        place  where  the  said  way  so  entered  the  said  dose  called 


Pbabsoh       Tlie  Great  Ing,  a  way^  through,  over  and  along  the  said 

mm 

Spxhosb.      close  called  The  Great  Ing,  towards,  unto,  into,  through 
and  over  the  said  closes  called   Tlie  Fold  and  Back  of 
House  Field,  towards,  unto  and  into  the  said  adjoining 
tenements,  and  thence  by  the  same  route  back  again  to 
the  place  where  the  said  first  mentioned  way  joined  the 
said  close  called  The  Great  Ing,  and  from  thence  to- 
wards, unto  and  into  the  said  highway.     And  the  defend* 
ant  says  that  by  the  said  will  the  said  testator  did  not 
expressly  bequeath  to  the  said  Abraham  Pearson  any  way 
to  the  said  adjoining  tenements,  but  simply  bequeathed 
him  the  said  adjoining  tenements  as  aforesaid,  without 
in  any  manner  indicating  by  his  said  will  how  or  by  what 
means  the  said  Abraham  Pearson^  his  executors,  adminis- 
trators or  assigns,  and  his  and  their  tenants  and  servants, 
or  any  of  them,  were  to  go  to  or  from  the  said  adjoin- 
ing tenements.     And  the  defendant  further  says  that,  at 
the  time  when  the  testator  made  the  said  will,  and  thence 
until  and  at  the  time  of  his  death,  and  always  afterwards, 
the  said  way  which  the  said  testator  so  used  as  aforesaid, 
by  the  route  aforesaid,  from  the  said  highway  into  the 
said  adjoining  tenements  and  back  again,  was  necessary 
for  the  obtaining  access  to,  and  for  the  enjoyment  of, 
the  said  adjcnning  tenements  under  and  according  to  the 
said  bequest  thereof  to  the  said  Abraham  Pearson,  and  was 
the  most  convenient  and  the  most  reasonably  fit  way  in 
that  behalf :  and,  after  the  death  of  the  said  testator,  and 
after  the  said  John  Pearson  attained  his  age  of  twenty- 
eight  years,  and  the  said  executors  had  assented  to  the 
said  bequest  to  him  and  the  said  Abraham  Pearson,  and  he 
had  become,  and  when  he  was  possessed  of  the  closes  in 
the  declaration  mentioned  for  the  residue  of  the  said 


XXV.    VICTORIA. 


675 


term  under  the  said  bequest,  and  before  the  said  Abraham        1861. 
Pearson  attained  his  age  of  twenty- one  years,  and  while      Pbabsoh 
the  said  adjoining  tenements  were  vested  in  the  said      spkmcse. 
executors,  as  such  executors,  for  all  the  residue  of  the 
said  term  of  999  years,  and  before  the  said  time  when 
&c.,  the  said  John  Pearson  and  the  said  executors,  by 
agreement,  assented  to  and  adopted  the  said  way  so  used 
by  the  said  testator  as  aforesaid  as  the  way  which^  there- 
after shoiild  be  the  way  to  and  from  the  said  adjoining 
tenements ;   by  means  whereof  the  said  Abraham,  when 
he  came  to  his  said  age  of  twenty-one  years,  became 
and  was  possessed  of  the  said  adjoining  tenements,  with 
a  right  to  the  same  way  thereto  and  therefrom,  from  and 
to  the  said  highway,  as  was  used  by  the  said  testator  as 
aforesaid,  for  all  the  residue  of  the  said  term  of  999  years 
which  is  yet  in  full  force  and  unexpired :  and  the  said 
Abraham  Pearson  afterwards,  and  before  the  said  time 
when  &c.,  by  deed,  assigned  to  Joseph  Harrison  the  said 
adjoining  tenements,  with  the  said  right  of  way,  for  all  the 
residue  of  the  said  term  of  999  years ;  who  afterwards, 
and  before  the  said  time  when  &c.,  demised  the  said  ad- 
joining tenements,  with  the  said  right  of  way,  to  one 
James  Brearley  for  a  term  which  is  not  yet  expired.   And 
the  defendant  says  that  the  trespasses  herein  pleaded  to 
were  users  of  the  said  right  of  way,  and  were  committed 
by  the  defendant  as  and  being  the  servant  of  the  said 
James  Brearley,  and  by  his  command,  during  the  conti- 
nuance of  the  said  demise  to  the  said  James  Brearley  J* 

"  And  for  a  ninth  plea,  as  to  all  the  trespasses,  the 
defendant  says  that,  before  the  time  of  the  committing 
the  same  trespasses,  and  before  the  plaintiff  was  possessed 
of  or  had  any  interest  in  the  said  closes,  or  either  of 
them,  one  James  Pearson,  during  his  lifetime,  and  at  the 
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ISCl.  time  of  his  Hecemte,  was  poiwcwcd  of  and  entided  to  die 
~  reridue  of  a  then  cmrait  tenn  of  999  yean,  created  bj 
an  indentore  of  kaae,  dated  the  15th  Jammary  a.ii.  1668, 
as  well  of  and  in  the  add  doses  in  the  dedaratkm  men- 
tioned as  of  and  in  a  certain  other  fiom,  boiMinga,  land 
and  premises  adjoining  to  the  said  doses  of  the  plaintiff, 
and  hereinafier  caUed  the  adjoining  tenements :  and  the 
defendant  ssjs  that  the  said  testator  Jamna  Pearmm^  in  his 
lifetime,  befive  and  at  the  time  of  making  the  said  wiD, 
and  thenoe  nntil  and  at  the  time  <rf  lus  death,  was  en- 
titled to  and  had  and  nsed  a  right  of  way  fiom  and  oat  of 
a  certain  highway  towards^  unto  and  into  the  said  dose 
caUed  The  (?mi/ .b^^  and  back  again,  from  and  ont  of  die 
dose  called  the  JTie  Great  Img,  towards,  nnto  and  into 
the  said  highway,  for  himself  and  his  tenants,  oocnpierB 
of  the  said  several  tenements  so  bequeathed  to  the  said 
Abraham  and  John  Pearson  as  hereafter  mentioned,  and 
for  his  and  their  serrants  on  foot,  an  d  with  cattle,  carta  and 
carriages,  erery  year,  at  all  times  of  the  year,  for  all  the 
residue  and  remainder  then  to  come  of  the  said  term  of 
999  years,  for  the  convenient  occupation  and  enjoyment 
of  the  said  doses  in  the  declaration  mentioned.  And 
the  defendant  further  says  that,  at  the  time  of  the 
making  of  the  will  herein  mentioned,  and  thenoe  until 
and  at  the  time  of  the  death  of  the  said  James  Pearson^ 
there  was  no  way  for  cattle  or  carriages  from  any  high- 
way towards  and  to  the  said  adjoining  tenements  without 
passing  over  the  said  doses  in  the  declaration  mentioned, 
or  some  or  one  of  them,  and  that  the  said  testator,  in 
his  lifetime,  before  and  at  the  time  when  he  made  his 
will,  and  thence  until  and  at  the  time  of  his  death,  was 
in  the  habit  of  using,  as  the  way  to  and  frt)m  the  said 
adjoining  tenements^   the  said  way  fit>m  and  out   of 
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the  said  highway  towards,  unto  and  into  the  said  dose        1861. 

called  The  Great  Ing^  and  from  the  said  place  where      Pbaksoh 

the  said  way  so  entered  the  said  close  called  The  Great      ^^^^^^ 

Ing^  a  way  through,  over  and  along  the  said  dose  called 

The  Great  Ing  towards,  unto,  into,  through  and  over 

the  said  closes  called  7'he  Fold  and  Back  of  House  Field, 

towards,  unto  and  into  the  said  adjoining  tenements^ 

and  thence  by  the  same  route  back  again  to  the  place 

where  the  said  first  mentioned  way  joined  the  said  close 

called  The  Great  Ing,  and  from  thence  towards,  unto 

and    into   the    said    highway :    and   the    said    James 

Pearson,  being  so  possessed  and  entitled  as  aforesaid, 

before    the    1st  January,  1838,    made    his    last  will 

and  testament    in  writing,  whereby,    amongst    other 

things,  he  bequeathed  to  his  son  Abraham,  as  soon 

as  he  should  attain  the  age  of  twenty-one  years,  and  to 

his  &c.,  the  said  adjoining  tenements,  with  a  right  to  the 

way  so  used  by  the  testator  as  aforesaid,  for  and  during 

all  the  residue  of  the  said  term  of  999  years,  subject 

to  a  moiety  of  the  rent   payable  thereout  under  the 

said  indenture  of  lease;   and  the  said  testator  also  by 

his  said  will  bequeathed  unto  his  son  John,   as  soon 

as  he  should   attain  the  age    of  twenty-eight  years, 

and   to   his   &c.,   the    said  closes  in  the   declaration 

mentioned,    for    and    during   all  the    residue  of   the 

said  term  of  999  years,  subject  to  the  other  moiety  of 

the  said  rent     And  the  said  testator,  by  his  said  last 

will,  appointed  J.  Mortimer  and  J.   Robertshaw  joint 

executors  of  his  said  will;  and  afterwards,  to  wit  on 

the  28th  March,  1826,  the  said  testator  being  then  still 

so  possessed   and  entitled  as  aforesaid,  died,  without 

having  revoked  or  otherwise  altered  his  said  will"  (here 

followed  an  averment  of  proof  of  the  will,  as  in  the 
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1861.  previous  plea)^  "  which  said  executors  afterwards,  and 
Peamoh"  t*®fore  the  said  time  when  &c.,  and  before  the  last  men- 
tioned closes  were  the  plaintiff's,  and  before  the  plaintiff 
had  any  interest  therein,  duly  assented  to  the  said  be- 
quests ;  and,  after  the  death  of  the  said  testator,  the  said 
Abraham  Pearson  attained  his  age  of  twenty-one  years,  by 
means  whereof  he  became  and  was  possessed  of  the  said 
adjoining  tenements,  with  a  right  to  the  same  way 
thereto  and  therefrom,  from  and  to  the  said  highway, 
as  was  used  by  the  said  testator  as  aforesaid,  for  all  the 
residue  of  the  said  term  of  999  years,  which  is  yet  in 
full  force  and  unexpired  :  and  the  said  Abraham  Pearson 
afterwards,  and  before  the  said  time  when  &c.,  by  deed, 
assigned  to  Joseph  Harrison  the  said  adjoining  tenements, 
with  the  said  right  of  way,  for  all  the  residue  of  the  said 
term  of  999  years ;  who  afterwards,  and  before  the  said 
time  when  £cc.,  demised  the  said  adjoining  tenements, 
with  the  said  right  of  way,  to  one  James  BrearUy  for  a 
term  which  is  not  yet  expired.  And  the  defendant  says 
that  the  trespasses  herein  pleaded  to  were  users  of  the 
said  right  of  way,  and  were  committed  by  the  defendant 
as  and  being  the  servant  of  the  said  James  Brearley^ 
and  by  his  command,  during  the  continuance  of  the  said 
demise  to  the  said  James  Brearley'* 

Issue  on  all  the  pleas. 

The  case  was  tried,  before  Keating  J.,  at  the  York 
Spring  Assizes  in  1861,  when  a  verdict  was  given  for 
the  plaintiff  on  all  the  issues,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  on  the  eighth  and 
ninth  pleas. 

Bliss,  in  Easter  Term,  obtained  a  rule  accordingly,  and 
also  for  a  new  trial 

This  rule  was  argued  at  the  present  Sittings,  on  the 


XXV.  VICTORIA.  679 

26th  June  ;   before  Vi  ightman   and  Blackbubn  J J.^        1861. 
Crompton  J.  being  present  part  of  the  time.  Pbabsom 


MellUk  shewed  cause,  and 

Bliss  and  Quain  were  heard  in  support  of  the  rule. 

The  essential  facts  in  the  case,  as  well  as  the  argu- 
ments of  counsel,  fully  appear  in  the  judgment  of  the 
Court. 

The  following  books  were  cited  during  the  argument  i 
Gale  on  Easements^  pp.  48,  71,  73,  343-4 ;  2  Rol  Abr. 
60,  Graunts  Z.,  pL  17 ;  Jorden  v.  Atwood  (a) ;  Beaudeley 
V.  Brook  (6);  Oldfields  Case(c);  Packer  v.  fFelsted  (d), 
Morris  v.  Edgington  (e) ;  Holmes  v.  Goring  (/) ;  Barlow  v. 
Rhodes  (g) ;  James  v.  Plant,  in  error  (A) ;  Pheysey  y. 
Vicary  (t);  Pinnington  v.  Gotland  (A);  Proctor  v.  Hodg^ 
son  (/) ;  Lovell  v.  Smith  (m) ;   Worthington  v.  Gimson  (n). 

Cur.  adv.  tmAtp 

The  judgment  of  the  Court  was  now  deUvered  by 

Blackburn  J.  In  this  case  the  question  at  the  trial 
was,  whether  the  defendant  had  a  right  of  way  over  the 
locus  in  quo,  which  he  claimed  in  different  manners. 
The  eighth  plea  claimed  the  way  on  the  ground  that 
James  Pearson,  who  was  possessed  of  the  locus  in  quo 
and  also  of  the  defendant's  premises  thereto  adjoining, 
bequeathed    the  latter  to  Abraham  Pearson,   and  the 

(a)  Oiven,  121.  (b)  Cro,  Jac,  189. 

(c)  Noy,  123.  (cO  2  Sid.  39.  111. 

(«)  3  Taunt.  24.  t/)  2  Bing.  76. 

(g)  1  O.  #  AT.  439.  (A)  4A.4^E.7i9. 

(«)  16  ilf.  #■  FT.  484.  (k)  9  Exek.  1. 

(0  10  Exch.  824.  828.  (m)  3  C.  B  N.  8  120 
(n)  29  L.  J.  C.  ^.  116;  6  Jurist  N.  S  1053. 
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IgGl.  loeoi  in  quo  and  odier  tenements  to  Mm  nanom; 
i^^,,^  that  tlie  only  acoeas  to  the  premiaeB  beqoeatlied  to 
Snvcsa.  Abraham  waa  orer  the  premises  bequeathed  to  Jokmi 
and,  no  way  being  bequeathed  in  tenns  in  tlie  will, 
the  execoton  ^Jama  and  John  Pearmm  aet  ont  the  way 
daimed  as  the  way  to  Abraham^ %  premises.  The  ninth 
plea  c'aimed  the  way  as,  in  legal  effect,  bequeathed  in 
the  will  of  James  Peartan.  The  verdict  passed  for  the 
plaintiff  on  all  the  issues.  Leave  was  reserred  to  enters 
▼erdict  for  the  defendant  on  the  eighth  and  ninth  pleaa^ 
on  the  undisputed  focts,  and  the  findings  of  the  jury. 
Mr.  BUss  obtained  a  rule  to  enter  the  verdict  pursuant 
to  the  leave  reserved,  and  also  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
evidence.  We  do  not  think  that  any  misdirection  was 
made  out,  nor  that  the  verdict  ought  to  be  disturbed  as 
against  the  evidence ;  but  as  we  think  that  the  defend- 
ant is  entitled  to  have  the  verdict  entered  for  him  on 
the  ninth  plea,  though  not  on  the  eighth,  it  is  unne- 
cessary to  state  the  &cts  bearing  on  the  other  grounds 
in  the  rule. 

It  appeared  in  evidence  on  the  trial  that  the  plain- 
tiff's fisurm,  including  the  locus  in  quo,  and  the  de- 
fendant's farm  were  contiguous.  They  formerly  formed 
one  farm  called  Upper  Isk,  which  belonged  to  James 
Pearson,  from  whom  both  the  plaintiff  and  the  defendant 
claimed  title,  who  was  possessed  of  it  for  a  term  of  999 
years.  In  1825  one  Feathers  occupied,  under  James 
Pearson,  the  farm-house  and  buildings,  and  seven  fields, 
forming  part  of  Upper  Isle,  and  which  now  form  the  de- 
fendant's ferm ;  the  rest  of  Upper  Isle,  which  now  forms 
the  plaintiff's  farm,  James  Pearson  retained  in  his  own 
occupation.     The  fields  occupied  by  Feathers  were  sur- 
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rounded  by  the  lands  of  other  persons^  except  on  the  side        1861. 

where  they  abutted  on  the  lands  which  were  retained  in      pka&soh 

James  Pearson^s  hands.     The  access  to  the  farm-house     spehceb. 

and  the  fields  in  Feathers^s^poBseasion  at  that  time  was  by 

a  farm-road.     The  line  of  this  road^  after  quitting  the 

highway^  passed  through  fields  retained  in  the  occupation 

of  James  Pearson,  till  it  reached  one  of  the  '^fields  in  the 

occupation  .of  Feathers,  at  a  place  called  Cod  Bridge : 

it  did  not  there  actually  enter  Feathers^s  holdings  but 

after  skirting  it  for  a  short  distance^  so  that  there  was 

only  the  fence  between  the  farm-road  and  Feaihers*s  field, 

it  re-entered  a  close  in  the  occupation  of  James  Pearson 

called  the  Fold  Yard,  and  then  entered  the  farm-yard  of 

the  house  occupied  by  Feathers.     This  being  the  state 

of  things  in  1825,  James  Pearson  made  his  will,  and  by 

it  he  bequeathed,  inter  alia,  to  his  son  Abraham,  '*d3l 

those  leasehold  premises  situate  at  Upper  Isle,  now  in 

the   occupation  of  George  Feathers,  and  consisting    of 

a  messuage,  bam,   stable,  and  other  outbuildings,  and 

all  those  seven  closes  of  land,''  (naming  them)  "  or  by 

whatsoever  other  names  called  or  known,  for  and  during 

all  the  residue  of  a  certain  term  of  999  years  therein 

created  by  a  certain  indenture  bearing  date  the  16th 

January,  1663,  subject  to  a  moiety  or  half  part  of  the 

rent  thereby  made  payable  thereout;"  and  to  his  son 

John  he  bequeathed,  as  soon  as  he  attained  the  age  of 

twenty-eight  years,  and  to  his  executors,  administrators, 

and  assigns,  all  the  residue  of  his  leasehold  premises  at 

Upper  Isle  aforesaid,  consisting  of  all  those  five  closes 

(naming  them),  '^for  and  during  all  the  residue  of  the 

said  term  of  999  years,  subject  to  the  other  moiety  of 

the  rent  made  payable  thereouf    The  will  makes  no 

mention  of  any  ways  whatsoever.     The  testator  died  in 
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1861.        1826     John  Pearson,  his  son,  who  was  the  plaintiff^ 

PsABsoN      attained  the  age  of  twenty-eight  years  in  1833,  and  was 

Spbsck        P^*  ^^  possession  by  the  executors,  so  that  fix)m  that 

time   the  farm  bequeathed  to  the  plaintiff  was  held 

separate  from  that  bequeathed  to  Abraham  Pearson* 

The  defendant  derived  title  through  Abraham  Pearson. 

It  was  not  disputed,  either  at  the  trial  or  on  the  ar- 
gument  before  us,  that  inasmuch  as  the  portion  of  the 
farm  bequeathed  to  Abraham  was  surrounded  by  the 
property  of  third  persons,  so  that  there  was  no  access  to 
it  at  all  except  by  crossing  the  other  property  of  the 
testator,  which  he  bequeathed  to  John  Pearson,  some 
way  of  necessity  must  be  given  over  John  Pearson^s 
farm ;  but  the  great  dispute  was,  what  that  way  was  to 
be.  The  plaintiff  conceded  that  the  defendant  had  a 
right  to  use  the  farm-road  until  it  came  to  Cod  Bridge, 
but  contended  that  when  he  reached  that  point  where 
the  road  was  only  separated  from  the  defendant's  farm 
by  a  fence,  the  defendant  ought  to  pass  through  the  fence 
into  his  own  field,  and  after  that,  to  adopt  the  language 
of  the  plaintiff  as  a  witness,  the  defendant  was  to  ^^road 
himself/'  The  issues  joined  were  as  to  the  right  of  way 
aflier  passing  Cod  Bridge  through  the  Fold  Yard.  It 
appeared  in  evidence  that  when  the  plaintiff  came  of  age 
in  1833,  and  was  put  in  possession  by  the  executors, 
they  remained  in  possession  of  Abraham'^  farm  and 
continued  to  use  the  old  road  as  it  had  been  used  in  the 
testator's  time  by  Feathers;  but  the  jury  have  found 
that  this  was  in  consequence  of  an  arrangement  to  delay 
settling  what  the  road  should  permanently  be  until 
Abraham  came  of  age.  Abraham  came  of  age  in  1842, 
less  than  twenty  years  before  the  commencement  of  this 
action.     There  was  contradictory  evidence  as  to  what 
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happened  then ;  but  it  must  be  taken  that  the  jury  be-        1861. 

lieved  the  plaintiff's   version,   which  was   that  he  told      Pkabson 

Abraham  that  he  must  "  road  himself  from  Cod  Bridge,      SpBHCEft. 

and  that  Abraham  assented,  only  asking  for  time  to  do 

so.    We  think  that  this  finding  disproves  the  averment 

that  the  executors  and  John  Pearson  set  out  the  way 

over  the  locus  in  quo,  which  we  think  a  material  part  of 

the  eighth  plea.     It  is  not  necessary,  in  the  view  we 

take  of  the  case,  to  notice  the  rest  of  the  evidence,  which 

was  very  contradictory.     The  jury  found,  in  answer  to 

questions  put  by  the  Judge,  that  the  Fold  Way  was  a 

convenient  way,  but  that  it  was  not  a  necessary  way ;  by 

which  we  think  we  must  understand  them  to  mean  that 

the  defendant's  farm  could  be  occupied  without  using 

the  road  further  than  Cod  Bridge;  and  they  further  find 

that  the  testator,  in  fact,  used  the  Fold  Way  up  to  the 

time  of  his  death. 

On  the  findings,  we  think  that,  by  the  will  of  James 
Pearson,  a  right  to  use  the  told  fVay  was  given  to 
Abraham  and  his  assigns;  and,  as  nothing  has  since 
occored  to  take  away  that  right,  the  verdict  on  the  ninth 
plea  ought  to  be  entered  for  the  defendant. 

We  do  not  think  that,  on  a  severance  of  two  tenements, 
any  right  to  use  ways,  which  during  the  unity  of  posses- 
sion have  been  used  and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement,  imless  there  be  some- 
thing in  the  conveyance  to  shew  an  intention  to  create  the 
right  to  use  these  ways  de  novo.  We  agree  with  what 
is  said  in  fVorthington  v.  Gimson  (a),  that  in  this  respect 
there  is  a  distinction  between  continuous  easements,  such 
as  drains,  &c.,  and  discontinuous  easements,  such  as  a 
right  of  way;    and  Pheyseyy.  Vicary  {b)  is  an  authority 

(a)  29  L.  J,  Q.  B.  116;  6  Jurist  N.  8.  1053.     (b)  16  ilf.  #  fT.  484. 
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1861.  ^^^^  ^b®  same  rule  in  this  respect  applies  to  a  will  as  to 
Pbarson  *  deed.  But  when,  as  in  the  present  case,  property 
c,    ^  devised  or  granted  is  landlocked,  and  there  is  no  other 

way  of  getting  at  it  without  being  a  trespasser,  so  that  it 
cannot  be  enjoyed  without  a  way  of  some  sort  over  the 
lands  of  the  testator  or  grantor,  it  is  dear  that  a  way  of 
necessity  is  created  de  novo. 

It  seems  to  us  settled  by  modem  authority,  that  the 
ground  on  which  the  way  of  necessity  is  created  is,  that  a 
convenient  way  is  impliedly  granted  as  a  necessary 
incident.  It  is  observed  by  Parke  B.,  in  Proctor  v. 
Hodyson  (a),  that  the  extent  of  the  authority  of  Holmes 
V.  Goring  {b)  is  that,  though  it  is  a  grant,  it  may  be  con- 
strued to  be  a  grant  of  such  a  right  of  way  as  from  time 
to  time  may  be  necessary.  He  adds,  ^'  I  should  have 
thought  it  meant  as  much  a  grant  for  ever  as  if  expressly 
inserted  in  a  deed,  and  it  struck  me  at  the  time  that  the 
Court  was  wrong/'  We  certainly  do  not  feel  inclined  to 
extend  the  authority  of  Holmes  v.  Goring  (i)  so  £Eur  as 
to  hold  that  the  person  into  whose  possession  the  ser- 
vient tenement  comes,  may  from  time  to  time  vary  the 
direction  of  the  way  of  necessity,  at  his  pleasure,  so  long 
as  he  substitutes  a  convenient  way.  We  think  we  must 
hold  that  the  way  of  necessity,  once  created,  must  remain 
the  same  way  as  long  as  it  continues  at  aU.  The  extra- 
neous facts,  therefore,  shew  that  by  this  devise  the 
testator  did  intend  to  create  a  convenient  way  of  some 
sort,  which,  once  set  out,  would  continue ;  but  there  is  a 
singular  absence  of  authority  as  to  the  manner  in  which 
it  is  to  be  ascertained  what  is  to  be  the  direction  of  the 
convenient  way  thus  created.  In  2  RoUe^s  Abridgment, 
p.  60,  "Graunts/*  Z.,  pL  17,  it  is  said  that  the  feoffor  who 

(a)  10  Exch.  824.  828.  (6)  2  Btng.  76. 
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grants  the  landlocked  land^  and  retains  the  other^  which        1861. 
thus  becomes  the  servient  tenement^  shall  assign  the      Pbamoh^ 
way  where  it  is  most  convenient  to  himself.    Packer  v.      spbhcb. 
WeUted  (a)  was  a  case  where  the  grantor  retained  the 
landlocked  tenement^  which  became  the  dominant  tene- 
ment ;  it  is  said  that  he  should  take  a  way^  and  the  law 
should  adjudge  if  it  was  a  convenient  way.     In  each 
case  it  seems  to  have  been  tiiought  that  the  person  by 
whose   act  the  way  was  created  was  subsequently  to 
select  the  way^  subject  only  to  this,  that  it  should  be  a 
convenient  way.    In  the  case  of  a  devise  it  is  impossible 
for  the  testator,  by  whose  act  the  way  is  created,  and 
who  is  dead,  to  do  any  subsequent  act  of  selection ;  and 
if  the  line  of  the  way  depends  on  his  intention,  it  must 
be  discovered  from  the  language  of  the  will,  understood 
with  reference  to  the  state  of  the  property. 

It  might  be  very  diflSicult  to  state  how  the  way  was 
to  be  set  out,  if  the  premises  before  severance  were  so 
occupied  as  to  afford  no  indication  of  what  was  the 
usual  way  in  the  testator's  time,  but  this  can  rarely  be  the 
case  in  practice.  In  general,  especially  when,  as  in  the 
present  case,  there  was  an  occupation  by  a  tenant,  there 
must  be  an  actual  existing  way  by  which  the  premises 
were  used  and  enjoyed;  and  we  think  we  best  effectuate 
the  intention  of  the  testator  by  construing  the  implied 
grant  of  a  way  to  be  a  grant  of  that  way  actually  used  at 
the  time ;  and  that  in  this  case  clearly  was  the  Fold  Way 
used  by  the  tenant  at  the  time  the  will  was  made,  and 
by  the  testator  up  to  his  death.  We  cannot  find  this 
principle  stated  in  terms  as  the  groimd  of  decision  in 
any  case.     It  will  support  that  part  of  the  decision  in 

(a)  2i$u;.d9.  111. 
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1861.        Pmnbiffion  v.  GaUand  (a)  which  determined  the  parti- 

Pbabsoh      cular  line  of  way  in  that  case,  but  it  certainly  is  not 

Spkiicbb.      there  expressed  as  the  reason  of  the  decision.    But  we 

find  no  case  inconsistent  with  the  role,  which  seems 

to  us  founded  on  principle  and  couTenient. 

We  therefore  think  we  must  consider  the  rights  of 
the  parties  the  same  as  if  the  implied  devise  of  a  way  of 
necessity  to  Abraham  Pearson  had  been  an  express  devise 
of  that  necessary  way  which  at  the  time  was  actually 
used  with  the  premises.  If  this  be  a  correct  view  of  the 
case  the  ninth  plea  is  proved,  and  the  eighth  and  other 
issues  are  properly  found  for  the  plaintiff.  The  rule» 
therefore,  will  be  absolute  to  enter  the  verdict  for  the 
defendant  on  the  ninth  plea  only. 

This  is  the  judgment  of  my  brother  Wightman  and 
my8el£  My  brother  Crompton,  who  did  not  hear  the 
whole  argument,  authorizes  me  to  say  that,  so  far  as  he 
heard  tiie  case,  he  entertained  the  same  opinion. 

Rule  absolute  to  enter  a  verdict  for  the 
defendant  on  the  ninth  plea. 

(a)  9  Exch.  1. 
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1861, 


SiKES  against  Wild  and  others.  Wednesday 

July  9th. 

Real  estate  had  been  devised  to  the  defendant  in  trust  to  sell,  who  put   ; 

a  part  of  it  up  for  sale,  which  the  plaintiff  agreed  to  buy,  and  was   Abortive  sale 
accepted  as  the  purchaser.    The  defendant  was  aware  that  he  could  not   of  real  estate, 
make  a  title  free  from  incumbrance,  as  by  a  marriage  settlement  the  land    TUle. 
was  vested  in  trustees  to  secure  an  annuity  to  the  widow  of  the  devisor,    Damages, 
but  he  had  obtained  from  her  a  parol  promise  that  in  the  event  of  the 
sale  she  would  transfer  her  security  to  another  property.    After  the  sale 
the  widow  refnsed  to  assent  to  this,  and  the  bargain  went  off  in  conse- 
quence.    In  an  action  by  the  plaintiff  against  the  defendant  for  not  com- 
pleting the  bargain,  the  jury  wund  that  the  defendant  bon&  fide  believed 
that  he  would  be  able  to  make  to  the  purchaser  a  good  title  free  from 
incumbrance,  and  that  he  had  reasonable  grounds  for  so  believing : 

1.  Held,  that  the  plaintiff,  although  entitled  to  recover  his  deposit  and 
the  expences  of  investigating  the  title,  was  not  entitled  to  recover  damages 
for  the  loss  of  his  bargain :  per  WightiMan  and  Blackburn  J  J.,  dissentiente 
Cockbum  C.  J. 

2.  Concessum,  on  the  authority  of  Pounsett  v.  Ftdler,  17  C.  B.  66(^ 
that  the  expences  attendant  on  an  attempt  which  was  made,  after  the 
bargain  was  off,  to  enter  into  a  fresh  arrangement  could  not  be  recovered. 

^HE  first  count  of  tho  declaration  alleged  that  the 
defendants  put  up  for  sale  certain  land  as  unin- 
cumbered^ on  the  faith  of  which  the  plaintiff  bid  for  it, 
and  was  declared  the  purchaser,  and  paid  a  deposit ;  but 
it  was  afterwards  found  to  be  incumbered  with  an  annuity^ 
whereby  a  good  title  could  not  be  made,  and  the  sale 
and  purchase  could  not  be  completed,  &c. 

The  second  count  was  to  the  same  effect,  alleging 
that  the  defendants  fraudulently  and  deceitfully  stated 
and  pretended  the  land  to  be  unincumbered. 

To  the  first  count  the  defendants  pleaded  payment  of 
150/.  into  Court,  and  to  the  second  Not  guilty. 

The  plaintiff  replied  that  the  sum  paid  into  Court 
was  not  sufficient ;  and  took  issue  on  the  other  plea. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Leicestershire 
Spring  Assises  in  1861,  it  appeared  that  the  land  in 
question  consisted  of  a  farm,  which  was  part  of  an 

VOL.  I.  2    R  B.    &   8. 
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1861.        estate  that  had  been  devised  to  the  defendants  in  trost 


SiKEs  to  sell  as  soon  as  they  conveniently  conld.  The  solicitor 
^j'j^P^  employed  in  the  affairs  of  the  trust  was  aware  that  the 
devisor  held  the  estate  subject  to  a  settlement,  by  which 
the  legal  estate  was  in  trustees  for  the  purpose  of  secu- 
ring a  life  annuity  to  the  widow  of  the  devisor,  and  he 
knew  that  no  title,  free  of  incumbrances,  could  be  made 
to  any  part  of  the  estate,  unless  that  lady  and  her  trus- 
tees agreed  to  discharge  the  part  sold  from  the  trust  to 
secure  the  annuity.  He  had  represented  to  the  lady 
that  it  would  be  for  the  benefit  of  the  family  that  the 
farm  in  question  should  be  sold,  and  that  it  would  not 
be  disadvantageous  to  herself  if,  in  case  of  a  sale,  she 
would  consent  to  transfer  her  security  to  another  pro- 
perty, whilst  it  would  benefit  the  estate.  She  was 
satisfied  that  this  was  so,  and  verbally  expressed  her 
concurrence.  After  this  the  farm  was  put  up  for  sale, 
and  the  plaintiff  agreed  to  buy  it,  and  was  accepted  as 
the  purchaser.  The  solicitor  also  knew  that  the  lady 
was  not  legally  or  equitably  bound  by  her  parol  consent, 
and  consequently  that  the  power  of  the  defendants  to 
make  a  good  title  to  the  farm,  free  of  incumbrances,  was 
precarious,  in  so  far  as  it  depended  on  her  continuing 
in  the  same  mind.  Such  proved  not  to  be  the  case :  for 
she  was  persuaded  by  other  friends  of  the  family  to 
refuse  her  assent,  and  the  bargain  went  off ;  and  a 
subsequent  attempt  to  make  a  fresh  arrangement  proved 
abortive.  It  was  agreed  that  the  costs  incurred  in  the 
investigation  of  the  title  should  be  referred  for  taxation. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say : 
1.  If  the  defendants  bona  fide  believed  that  they  would 
be  able  to  make  to  the  purchaser  a  good  title,  free  fi*om 
incumbrance ;   2.  If  they  had  reasonable  grounds  for 
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so  believing:  both  which  questions  the  jury  answered        1861. 
in  the  affirmative.     He  also  left  it  to  them  to  assess        sul^ 
the  damages  generally,   which  they  did ;   and   a   ver-        y^^^^^^ 
diet    was    entered   for  the  plaintiff  for   the   amount^ 
with  leave  reserved  to  the  defendants  to  move  to  reduce 
the  damages,  or  enter  a  verdict  for  the  defendants  if, 
after  the  taxation,  the  money  paid  into  Court  proved 
sufficient  to  cover  the  expences  of  investigating  the  title 
and  the  deposit,  unless  the  plaintiff,  under  the  peculiar 
circumstances,  was  entitled  to  general  damages. 

On  the  taxation,  the  amount  paid  into  Court  proved 
to  be  sufficient  to  cover  all  the  expences,  except  some 
attendant  on  the  abortive  attempt  to  make  a  fresh 
arrangement  after  the  bargain  was  off. 

Macaulay^  in  the  following  Term,  obtained  a  rule  to 
enter  a  verdict  for  the  defendants  on  the  grounds :  1. 
That  the  plaintiff  was  not  entitled  to  damages  as  and 
for  the  loss  of  a  saleable  bargain,  the  jury  having  found 
that  the  defendants  acted  bona  fide  and  had  reasonable 
grounds  to  suppose  they  could  make  a  good  title.  2. 
That  the  amount  paid  into  Court  equalled  or  exceeded 
the  amount  of  the  deposit  money,  and  such  portion 
of  the  chaises  of  the  plaintiff's  solicitor  as  were  reco- 
verable in  the  present  action. 

At  the  present  Sittings,  on  the  13th  June;  before 
Cochbum  C.  J.,  Wightman  and  Blackburn  J  J. 

Mellor  and  Field  shewed  cause,  and  Hayes  Serjt.  and 
Bristowe  were  heard  in  support  of  the  rule. 

The  arguments  on  both  sides  fully  appear  in  the  judg- 
ments of  the  Judges :  it  will  be  sufficient  to  add  that 
the  following  authorities  were  referred  to  by  the  bar  or 

2  R  2 
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1861.        the  bench  during  the  argument ;  Flureau  v.  ThomhiU{a)  ; 

gjjfjg        Johnson   V.  Johnson  (b)  ;    Bratt  v.  Ellis  (c)  ;  Jones   v. 

W^La  -O^^  (^;  Hopkins  v.  Grazebrook  {e) ;  Walker  v.  Moore(f) ; 
Robinson  v.  Harman  (jf) ;  Pounsett  v.  Fuller  (A)  ;  Hadley 
V.  Baxendale  (i)  ;  Comfoot  v.  Fowhe  (A) ;  Sugden*s  Vend, 
and  Purch.,  p.  301,  13th  ed. 

Ctcr.  a^fo.  vt/tt. 

Blackburn  J.,  sitting  alone,  now  stated  that  the 
Judges,  differing  in  opinion,  had  prepared  separate  judg- 
ments, which  he  should  read.  He  accordingly  read  the 
foUowing  judgments. 

Blackburn  J.  In  this  case  the  plaintiff  purchased 
from  the  defendants  a  farm ;  the  defendants  proved  un- 
able to  make  a  good  title.  The  plaintiff  brought  this 
action  against  them  for  not  doing  so.  The  defendants 
paid  money  into  Court :  and  the  question  is,  on  what 
principle  the  damages  should  be  estimated.  (After  fiiUy 
stating  the  facts  his  Lordship  proceeded.) 

It  was  properly  admitted  on  the  argument  that  the  case 
of  Pounsett  v.  Fuller  (A)  conclusively  decided  that  the  ex- 
penses attendant  on  the  attempt  to  make  a  fresh  arrange- 
ment after  the  bargain  was  off  could  not  be  claimed.  The 
question,  therefore,  which  was  argued  before  us  was 
whether,  under  the  circumstances,  the  plaintiff  could 
claim  damages  for  the  loss  of  his  bargain.  I  am  of 
opinion  that  there  is  nothing  in  thi?  case  to  take  it  out 

(a)  2  W,  Bl  1078.  {h)  3  B.  #  P.  162. 

(c)  Sitgd.  V,  4'  P.  App.  7:  i.  e.  the  11th  and  some  other  editions. 

(d)  Id,  8.  (e)  6  -B.  #  C.  31. 
(/)  10  B.  #  a  416.                                             (g)  1  Exch.  850. 
(A)  17  a  B.  660.  (i)  9  Exch.  341. 
(k)  eM,fW.  368. 
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of  the  general  rule  as  to  the  assessment  of  damages  for  1861. 
the  breach  pf  a  contract  to  sell  real  property  where  Sikes 
the  bargain  goes  off  on  account  of  a  defect  in  the  wiuk 
title. 

That  rule^  which  is  an  exception  firom  the  general  rule 
of  common  law^  was  first  laid  down  in  Flureau  v.  Thorn" 
hill  (a),  as  long  ago  as  1776.  It  was  constantly  acted  upon 
until  the  case  of  Hopkins  v.  Grazebrook  {b)  (which  intro- 
duced an  exception  in  cases  where  the  vendor  was  not  in 
possession^  on  which  I  shall  observe  presently).  It  was 
again  acted  upon  in  Walker  v.  Moore  (c),  where  Parke  J. 
puts  the  rule  upon  what  I  take  to  be  the  true  ground^ 
namely^  that  it  is  implied  from  the  usage  of  this  parti- 
cular business.  He  says,  p.  422,  "  a  jury  ought  not,  in 
the  case  of  a  vendor  in  possession,  to  give  any  other 
damages  in  consequence  of  a  defect  being  found  in  the 
title  than  those  which  were  allowed  in  Flureau  v.  Thom- 
hill,  which  was  recognised  in  Johnson  v.  Johnson  ((/), 
Bratt  V.  Ellis  {e),  and  Jones  v.  Dyke  (J).  In  the 
absence  of  any  express  stipidation  about  it,  the  parties 
must  be  considered  as  content  that  the  damages,  in 
the  event  of  the  title  proving  defective,  shall  be 
measured  in  the  ordinary  way,  and  that  excludes  the 
claim  of  damages  on  account  of  the  supposed  goodness 
of  the  bargain.'' 

In  the  more  recent  case  of  Robinson  v.  Harman  {g)^ 
the  general  rule  was  recognised,  but  the  exception  in 


(a)  2  W.  Bl  1078.  (6)  6  B.  ^  C.  31. 

(c)  10  B.  4-  a  416. 

{d)  3  B,  ^  P.  162.   Flureau  y.  Thamhilldoea  not  appear  to  have  been 
cited  by  name  in  Johnson  v.  Johnson, 
(e)  Stiff d,  V.  ^  P.  App.  7 ;  i.  e.  the  11th  and  some  other  editions. 
(/)  lb.  8.  (^)  1  Exch.  860. 
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1861.  Hophiiu  y.  Grazebrooh  (a)  was  acted  upon.  In  the  last 
S1KB8  c*8C  on  the  subject, — lounsett  v.  Fullered), — the  cases 
Wild.  ^^  Hopkins  v.  Grazebrooh,  and  Robinson  v.  Harnum  (e), 
were  expressly  recognised  as  binding  authorities ;  but  the 
Court  of  Common  Pleas  considered  the  general  rule 
applicable  under  such  circumstances  as  leaves  it  very 
difficult  to  say  to  what  cases^  if  any,  the  exception  sup- 
posed to  be  established  by  Hopkins  ?.  Grazebrooh  still 
applies.  In  the  present  case,  however,  it  is  enough  to 
say  that,  giving  the  two  cases  of  Hopkins  v.  Grazebrooh 
and  Robinson  v.  Harman  their  fullest  effect,  tJie  ex- 
ception established  by  them  is  one  within  which  the 
present  case  does  not  fall. 

Hopkins  V.  Grazebrooh  was  moved  in  Mic/taelmas 
Term,  1826.  The  facts  were  that  Hill  if  Co.  had 
agreed  to  sell  real  estate  to  one  Harewood,  and  Hare^ 
wood  had  agreed  to  sell  it  to  the  defendant,  who  again 
agreed  to  sell  it  to  the  plaintiff.  In  consequence  of 
disputes  between  Hill  and  Harewood  the  defendant  could 
not  complete  his  title.  It  was  admitted  that  the  defend- 
ant had  acted  bona  fide ;  but  according  to  the  views  as 
to  the  law  relating  to  public  policy  which  Lord  Tenter- 
den  then  entertained  (which  were  not  finally  shewn  to 
be  erroneous  till  after  his  death,  in  Hibblewhite  v. 
JiPMorine  (d)),  the  defendant  had  acted  improperly 
and  in  violation  of  law.  It  was  only  in  the  preced- 
ing Sittings  after  Easter  Term  of  the  same  year^  that 
in  Bryan  v.  I^^ewis  {e)  Lord  Tenterden  expressed,  in  the 
strongest  terms,  an  opinion  which  he  declared  he  should 
always  entertain  till  told  by  the  House  of  Lords  he  was 

(a)  QB.4-C.  31.  (b)  17  a  B.  660. 

(f)  1  Exch.  850.  (d)  5  M,  #  W.  462. 

(f )  Ry.  #  M,  38a 
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wrong,  that  any  speculative  contract  to  sell  things  not  in        1861. 
possession  was  illegal  and  void,  as  against  the  policy  of  the        sikes 
law.    It  is  upon  this  ground  it  seems  to  me  that  in  Hop"        wVi.i>, 
kins  V.  Grazehrook  (a),  p.  33,  he  makes  the  case  an  excep- 
tion, because  the  defendant  had  entered  into  a  contract 
to  sell  "  without  the  power  to  confer  even  the  shadow  of 
a  title.''  Bayley  J.,  as  reported,  p.  34,  says,  "  The  case  of 
Flureau  v.  Thornhill{b)  is  very  diflferent  from  this,  for  here 
the  vendor  had  nothing  but  an  equitable  title.''     If  this 
was  the  ground  for  the  decision  it  is  clearly  untenable^ 
and  is  inconsistent  with  the  last  decision  in  Pounsett  v. 
Fuller  {c) ;   but  in   Walker  v.  Moore  (d)  Bayley  J.  says, 
p.  420,  that  in  Hopkins  v.  Grazebrook  the  Court  was  of 
opinion  that  the  defendant  was  "in  fault  by  represent- 
ing himself  as  the  owner  of  the  property  "  when  he  was 
not  so.    Littledale  J.,  who  had  been  one  of  the  Judges  in 
Hopkins  V.  Grazebrook,  but  whose  reasons  are  not  there 
reported,  says,  in  Walker  v.  Moore,  p.  422,  "it  seems  to 
me  to  be  contrary  to  the  policy  of  the  law,  that  a  man 
should  offer  an  estate  for  sale  before  he  has  obtained 
possession  and   a  conveyance."    Parke  J.,  in  the  judg- 
ment already  quoted,  tacitly  assumes  that  this  had  been 
the  ground  of  the  decision  in  Hopkins  v.  Grazebrook,  as 
in  enimciating  the  general  rule   on  which  he  acts  he 
confines  it  to  the  case  of  a  vendor  in  possession. 

In  Robinson  v.  Harman  (e)  the  vendor  had,  with  the 
object  of  bringing  about  the  bargain,  expressly  stated 
that,  under  his  father's  wiD,  the  property  was  his  out 
and  out.  In  fact,  it  had  been  devised  to  trustees  to  pay 
the  defendant  a  moiety  of  the  rent  during  his  life  only. 
If  the  defendant  knew  this  he  was  guilty  of  a  fraud ; 

(a)  QB.^aSl.  (b)  2  W.  Bl  1078. 

(c)  n  C.B,  660.  (rf)  10  B.  #  a  416. 

(e)  1  Exch,  850. 
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1861.       if  he  was  ignorant  of  it,  the  transaction  must  have  been 
SiKEs        80  recently  after  his  father's  death  that  the  will  had  not 
Wild.        7®*  ^^^  acted  upon,  and  he  was  not  in  possession ;  for, 
if  he  had  been  in  possession,  he  could  not  be  ignorant 
that  he  only  got  half  the  rents.     The  report  leaves  it 
uncertain  how  the  facts  were  as  to  this ;  and  the  judg- 
ment merely  being  that  the  case  was  not  distinguishable 
firom  Hopkins  v.   Grazebrooh  (a),   leaves  it  imcertain 
whether  the  Court  thought  the  exception  in  question 
was  when  there  was  misconduct,  or  want  of  possession, 
or  a  want  of  legal  title.     In  Pounsett  v.  Fuller  (b)  the 
Court  of  Common  Pleas  expressly  held  that  the  mere 
want  of  legal  title  does  not  bring  the  case  within  the 
exception  in   Hopkins  v.    Grazebrooh,  which    they   all 
seem  to  consider  as  depending  upon  misconduct.    My 
brother  Williams  expresses   doubts,   in   which  I  fully 
sympathize,  as  to  the  soundness  of  the  exception  in 
Hopkins  V.  Grazebrook   in    any    point  of  view.      I  do 
not  see  how  the  existence  of  misconduct  can  alter  the 
rule  by  which  the  damages  for  the  breach  of  a  contract 
are  to  be  assessed  :  it  may  render  the  contract  voidable 
on  the  ground  of  fraud,  or  give  a  cause  of  action  for 
deceit,  but  surely  it  cannot  alter  the  eflfect  of  the  contract 
itself.     And  if  it  be  said  that  the  rule  depends  upon  an 
implied  condition  resulting  from  the  general  understand- 
ing of  vendors  and  purchasers  (which  is  the  groimd  taken 
by  Parke  J.  in  Moore  v.  Walker  {c),  and    I   think  the 
true  one),  and  that  the  usage  is  such  that  this  implied 
condition  excludes  such  cases  as  Hopkins  v.  Grazebrook, 
I  think  that  it  will  be  worthy   of  the   consideration 
of  any  Court  competent  to  review  that  case,  whether  the 
strong  opinion   of  Lord  St.  Leonards,  repeated  in  his 

(a)  6  B.  ^  C.  31.  (h)  17  Com,  B,  GGlK 

(r)  10  B,  ^  a  420. 
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13th  edition  of  Vendors  and  Purchasers,  p.  301,  does  not  1861. 
shew  that  the  general  understanding  of  conveyancers  has  ^^^ 
been  misapprehended.  ^\i,d. 

However;  it  is  enough  for  the  decision  of  the  case 
before  us  that   it   is   not  brought  within  that  excep- 
tion,  however  it  is  understood.     The  defendants  here 
were  not    out   of  possession,  nor  were   they  entirely 
without   title.     The   only  ground   for  imputing  mis- 
conduct  in    them   was  that  though  they  knew  that 
their  power  of  making  a  title  free  from  incumbrances 
was  precarious,  as  depending  on  the  stability  of  the 
ladjr's  mind,  they  nevertheless  put  up  the  property  for 
sale;  but  the  jury  have  found  that  this  was  done  bon& 
fide  and  done  reasonably,  and  it  is  impossible,  I  think,  to 
say  as  a  matter  of  law  that  there  is  misconduct  in  putting 
property  up  to  sale  without  disclosing  every  material 
fact,  as  if  it  was  a  case  of  marine  insurance.    And  lastly, 
though  the  defendants  had  not  the  complete  legal  title 
at  the  time  they  put  the  property  up  for  sale,  Pounsett 
V.  Fuller  {a)  is  a  distinct  authority  that  in  the  absence  of 
misconduct  that  does  not  bring  the  case  within  the  ex- 
ception. 

I  am,  therefore,  of  opinion  that  the  rule  must  be 
made  absolute,  and  in  this  judgment  my  brother 
WiGHTMAN  concurs. 

CocKBURN  C.  J.  I  regret  that  I  am  unable  to  concur 
with  my  learned  brothers  in  holding  that  this  rule  should 
be  made  absolute  in  favour  of  the  defendants.  I  cannot 
bring  myself  to  think  that  the  immunity  which  the  law 
allows  to  a  party  contracting  to  sell  real  estate  in  the 
event  of  his  being  unable  to  make  out  a  title,  from  all 
liability  on  the  breach  of  his  contract  beyond  the  ex- 

(a)  17  Com,  B.  (56a 
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1861.       penses  incurred  in  investigating  the  title,  can  properly  be 

gjj^^g        extended  to  a  case  like  the  present. 

^^^jj  That  immunity  is  in  itself  an  anomaly.     It  probably 

had  its  origin  in  the  difficulty  in  which,  in  the  com- 
plicated and  highly  artificial  state  of  our  law  relating  to 
real  property,  an  owner  of  real  estate  having  contracted 
to  sell  is  too  frequently  placed  Arom  not  being  able  to 
make  out  a  title  such  as  a  purchaser  would  be  boimd  or 
willing  to  take.  The  hardship  which  would  be  imposed 
on  a  bona  fide  vendor  if,  upon  some  legal  flaw  appearing 
in  his  title,  he  were  held  liable  in  all  the  consequences 
which  would  attach  upon  a  breach  of  contract  relating 
to  personalty,  and  the  difficulty  which  might  be  thrown 
in  the  way  of  bringing  real  property  into  the  market 
if  the  full  liability  attached  in  such  a  case,  have  pro- 
bably, by  an  understanding  and  usage  among  those 
engaged  in  the  transfer  of  estates,  led  to  this  exception 
to  the  general  law.  But  I  can  see  no  reason,  in  the 
absence  of  authority,  for  extending  the  exception  to 
parties  who,  knowing  that  they  have  not  any  present 
estate  to  convey,  take  upon  themselves  to  sell,  in  the 
speculative  belief  that  they  will  be  able  to  procure  an 
interest  and  title  before  they  are  called  upon  to  execute 
the  conveyance.  There  is  an  obvious  diflFerence  between 
an  owner  who  knows  that  he  alone  is  entitled  to  an 
estate  and  has  a  right  to  sell  it,  although  he  may  fail  to 
make  out  a  sufficient  title,  and  a  person  who,  not  having 
the  estate,  takes  upon  him  to  sell  on  the  expectation 
of  acquiring  the  estate  in  time  and  making  out  a  title. 
The  cases  of  Hopkins  v.  Grazebrook  (a)  and  Robinson  v. 
Harman  (A)  are  direct  authorities  for  saying  that  a  per- 
son disposing  of  real  estate  to  which  he  has  no  present 

(a)  6  5.  #  C.  31.  (b)  1  Exch.  850. 
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right,  although  under  a  bonfi  fide  belief  that  the  right        1861. 
will  be  acquired  in  time  to  fulfil  the  contract,  will  be        i^i^es 
liable  to  the  full  extent.     These  cases  appear  to  me  to       wIld. 
be  directly  in  point.    Their  authority  does  not  appear  to 
have  been  shaken  by  the  decision  of  the  Court  of  Com- 
mon Pleas  in  Pounsett  v.  Fuller  {a).     For  although  in 
that  case  the  defendant,  who  was  held  not  to  be  liable  in 
the  full  extent  of  damages,  had  been  unable  to  fulfil  his 
contract  in  consequence  of  not  having  the  legal  estate, 
he  was  in  possession  and  had  an  equitable  interest,  and 
believed  himself  under  the  circumstances  to  be  in  a  con- 
dition to  convey  according  to  his  agreement. 

But  the  present  defendants  knew  themselves  to  have 
neither  the  legal  nor  the  equitable  estate  in  the  land 
which  they  contracted  to  sell  to  the  plaintifi^.  They 
were  trustees  under  a  devise  which  was  inoperative,  in 
consequence  of  the  land  of  which  the  devisor  had  taken 
upon  himself  to  dispose  being  vested  in  trustees  under  a 
settlement.  They  knew  that,  without  the  consent  of  the 
cestui  que  trust  (the  testator^s  widow)  and  her  trustees 
to  abandon  the  settlement,  and  their  concurrence  in  the 
sale,  they  the  defendants  had  no  right  or  power  to  con- 
vey the  land ;  and  though  it  is  true  they  had  obtained 
the  assent  of  the  cestui  que  trust,  and  had  every  reason 
to  believe  that  that  assent  would  not  be  revoked,  and  that 
the  trustees  under  the  settlement  would  concur  in  the 
sale,  they  equally  knew  that  none  of  those  parties  were 
under  any  obligation,  legal  or  equitable,  to  join  in  the 
conveyance,  while  without  them  no  title  could  possibly 
be  made.  They  were,  therefore,  contracting  to  sell  at  a 
time  when  they  knew  they  had  no  power  to  sell,  and  no 
more  than  the  expectation  of  making  out  a  title.     The 

(a)  17  a  B.  660. 
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case  appears  to  me  not  within  the  rule  as  settled  in  Flu* 
reau  v.  Thornhill  {a\  but  within  the  exception  engrafted 
on  that  rule  as  established  by  the  cases  of  Hopkins  ▼. 
Grazebrook  (b)  and  Robinson  v.  Herman  {c),  to  which  I 
have  before  referred. 

In  my  opinion^  therefore^  the  plaintiff  is  entitled  to 
the  damages  assessed  by  the  jury  in  respect  of  the  loss 
he  has  sustained  by  the  non-completion  of  the  sale. 


Rule  absolute. 


(a)  2  W.  Bl  1078. 


{b)  eB,fa  31. 


(c)  1  Exch.  850. 
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The  Irish  Peat  Company  against  Phillips. 

The  declaration  stated  that  the  defendant  was  the  holder  of  fifty 
shares  in  the  plaintifi&*  Company,  and  indebted  in  respect  of  seven  calls^ 
whereby  an  action  had  accrued  to  the  plain ti^  against  him  under  and 
byyirtueof  their  deed  of  settlement.  Pleas.  1.  Never  indebted.  2.  That 
the  defendant  was  not  the  holder  of  the  shares.  3.  That  the  deed  ww 
not  his  deed.  Replication  to  the  third  plea,  setting  out  the  charter  of 
incorporation,  whereby  Her  Majesty  willed  that  the  capital  should  bd 
12(^(XX)^.  divided  into  6000  shares :  that  all  the  proprietors  of  the  stock 
of  the  corporation  should  execute  a  deed  of  settlement  whereby  the 
capital  should  be  divided  into  those  shares,  to  be  numbered  in  regular 
succession,  beginning  with  1,  and  whereby  they  should  enter  into 
covenants  for  pavment  of  the  sums  subscribed  l^  them  when  called 
for :  that  such  a  aeed  was  executed  (various  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder  and  had  paid  certain  calls. 
Before  the  charter  was  eranted  the  brokers  to  the  Company  put  down 
the  name  of  the  defendeint,  without  his  authority,  as  an  applicant  for 
shares,  and  the  promoters  allotted  to  him  fifty  shares,  and  sent 
an  allotment  letter  informing  him  thereof  and  requiring  a  deposit 
of  \l,  per  share,  adding,  "  and  on  your  execution  of  the  de«i  prepared 
in  conformity  with  the  provisions  of  the  Royal  charter,  you  wdl  be 
entitled  to  fifty  share  certificates  of  the  Company."  The  defendant 
paid  the  deposit  of  1/.  a  share.  The  charter  was  afterwards  granted, 
and  the  deed  prepared  and  executed  by  many  shareholders,  but  not  bj 
the  defendant  In  the  deed  were  the  following  clauses,  which  were 
substantially  the  same  as  those  contained  in  The  Companies  Claoaes 
Consolidation  Act,  1845,  8  &  9  Vict,  c,  16.  -.--X  The  shares  shall  be 
numbered  in  regular  succession,  beginning  with  1 ;   and  every  share 
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shall  be  distinguished  by  its  sepiurate  number. — 5.  Every  person  who 
shall  have  subscribed  the  prescribed  sum  to  the  capital,  or  shall  otherwise 
have  become  entitled  to  a  share  of  the  same,  and  whose  name  shall  have 
been  entered  on  the  register  of  shareholders,  shall  be  deemed  a  share- 
holder.— 6.  The  corporation  shall  keep  a  book  to  be  called  "  The  Register 
of  Shareholders,"  in  which  shall  be  entered  the  names  of  the  persons 
entitled  to  shares,  together  with  the  number  of  shares  to  which  such 
persons  are  entitled,  (Ustinguishing  each  share  by  its  number,  and  the 
amount  of  instalments  paid  on  such  share. — 8.  A  certificate  of  ownership, 
under  the  corporation  seal,  shall  be  delivered  to  each  shareholder ;  and 
such  certificate  shall  specify  the  share  in  the  undertaking  to  which 
such  shareholder  is  entitled. — 65.  In  an  action  for  calls,  it  shall  be 
sufficient  to  declare  that  the  defendant  is  owner  of  one  share  or  more 
"  (stating  the  number  of  shares),"  and  is  indebted  in  respect  of  one  call 
or  more,  whereby  an  action  hath  accrued  to  the  corporation  by  virtue  of 
the  deed. — 66.  On  the  trial  it  shall  be  sufficient  to  prove  that  the  de- 
fendant, at  the  time  of  the  call,  was  a  holder  of  one  share  or  more. — It 
was  represented  by  the  prospectus  issued  shortly  before  the  date  of 
the  charter,  and  by  the  letter  of  allotment,  that  no  more  than  three  calls 
should  be  made  until  the  Company's  works  should  be  in  operation.  The 
defendant  had  paid  four  calls,  but  refused  to  pay  the  calls  m  question. 

1.  Held  by  mia  Court,  and  affirmed  by  Hie  Exchequer  Chamber,  that 
shares  were  not  created  so  as  to  make  the  allied  owner  liable  to 
calls. 

2.  Held,  by  the  Exchequer  Chamber,  that  the  defendant  was  not  a 
shareholder,  as  he  had  not  executed  the  deed  of  settlement 

3.  Semble,  that  after  acceptance  of  the  shares  and  payment  of  the 
calls,  especially  the  call  made  after  those  specified  in  the  prospectus  and 
letter  of  allotment,  and  the  correspondence  in  which  he  was  treated  as 
a  holder  of  shares,  and  as  he  knew  of  the  existence  of  the  charter  and 
the  deed,  the  defendant  could  not  say,  as  against  the  other  shareholders 
and  the  Company,  that  he  was  not  a  sluireholder  by  reason  of  the 
stipulations  in  the  prospectus  and  letter  of  allotment  not  having  been 
earned  out 
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T^HIS  was  an  action  to  recover  692L  Os.  llrf.,  alleged 
to  be  due  from  the  defendant  to  the  plaintiffs  for 
calls  upon  shares  in  the  plainti£b'  Company  of  which  the 
defendant  was  alleged  to  be  the  holder^  and  for  interest 
upon  the  calls  in  arrear.  By  consent  a  case  was  stated 
for  the  opinion  of  the  Court ;  the  pleadings  were  to  form 
part  of  the  case. 

The  declaration  stated  that  the  defendant  was  the 
holder  of  fifty  shares  in  TTie  Irish  Peat  Company,  and 
was  indebted  to  the  corporation  in  600/.^  in  respect  of 
seren  calls  upon  each  of  the  said  fifty  shares,  whereby  an 
action  had  accrued  to  the  plaintiff  against  the  defendant 
under  and  by  virtue  of  the  deed  of  settlement  of  the 
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1861.       -''^A  Peat  Company,  dated  &c.     There  were  also  counts 
Irish  Pkat    ^^^  interest,  and  on  account  stated. 
Company         pj^^  (among  Others):  1.  To  the  whole  declaration, 
Phillips.     Never  indebted.    2.  To  the  first  count,  that  the  defend- 
ant was  not  at  the  times  of  the  making  of  the  calls  the 
holder  of  the  shares.     3.  To  the  first  count,  that  the 
deed  of  settlemeut  was  not  his  deed. 

Replication  to  the  third  plea.  That  the  plaintiffs  were 
a  corporation  incorporated  by  Her  Majesty's  Royal 
charter  of  incorporation  under  the  great  seal  of  the 
United  Kingdom,  bearing  date  the  12th  April,  1851 ; 
and  by  the  said  Royal  charter  Her  Majesty  (among 
other  things)  willed  that  the  capital  or  joint-stock 
of  the  corporation  to  be  used  and  applied  in  estab- 
lishing and  carrying  on  the  undertaking,  and  for  the 
purposes  therein  mentioned,  should  consist  of  the  sum 
of  120,000/.,  divided  into  6,000  shares  of  20/.  each;  and 
Her  Majesty  thereby  further  directed  that  •/.  M.,  W»  D. 
O,,  and  J.  IV.,  and  all  other  the  proprietors  for  the  time 
being  of  the  stock  of  the  said  corporation,  should,  within 
six  calendar  months  of  the  date  of  the  said  charter,  enter 
into  and  execute  a  proper  deed  of  copartnership  and 
settlement,  whereby  the  capital  of  the  Company  should 
be  divided  into  the  aforesaid  niunber  of  shares,  to  be 
numbered  in  regular  succession,  beginning  with  1,  and 
whereby  all  the  proprietors  for  the  time  being  of  the 
stock  of  the  corporation  should  enter  into  proper  cove- 
nants for  the  payment  of  the  sums  subscribed  for  by 
them  respectively,  and  which  should  then  remain  un» 
paid,  as  and  when  the  same  should  be  called  for  by  the 
Board  of  Directors  having  the  management  of  the  affairs 
of  the  corporation,  and  whereby  provision  should  be 
made  for  the  registration  of  the  names  of  all  the  proprie- 
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tors  of  the  corporation  from  time  to  time  in  proper 
books  to  be  provided  for  that  purpose,  &c.  And  Her 
Majesty  did  thereby  further  declare  that  the  several  re- 
gulations to  be  contained  in  the  said  deed  should  be 
taken  to  be  the  existing  regulations  of  the  corpora- 
tion excepting  so  far  as  the  same  might  be  varied  or 
altered,  or  might  be  repugnant  to  the  provisions  of  the  said 
Royal  charter,  or  to  the  laws  and  statutes  of  Her  realm. 
Averment  (among  others),  that  the  proprietors  at  the 
time  being  of  the  stock  of  the  corporation  did,  within 
the  time  limited,  enter  into  and  execute  a  proper  deed 
of  settlement  in  accordance  with  and  as  directed  by 
the  Royal  charter.  [The  replication  then  set  forth 
the  5th,  6th,  63rd,  64th,  and  65th  clauses  or  regulations 
contained  in  the  deed.]  Averment,  that  at  the  time  of 
the  said  calls  being  made  and  becoming  payable,  and  of 
the  commencement  of  this  suit,  the  defendant  was  a 
shareholder  of  the  corporation  within  the  meaning  of 
the  first-mentioned  clause  or  regulation,  and  had  paid 
certain  other  instalments  of,  and  calls  upon,  the  said 
shares. 

Issue  thereon. 

The  Irish  Peat  Company  are  a  corporation  incorpo- 
rated by  Royal  charter,  dated  the  12th  April,  1851,  for 
the  manufacture  and  sale  of  the  chemical  products  de- 
rived from  the  manufacture  of  peat.  The  charter,  which 
either  party  was  to  be  at  liberty  to  refer  to,  as  if  it 
formed  part  of  the  case,  contained,  among  others,  a 
clause  incorporating  the  Company ;  a  clause  directing 
that  the  Board  of  Directors,  to  be  constituted  as  provided 
by  the  deed  thereinafter  directed  to  be  executed,  should 
have  power  and  authority,  among  other  things,  "to  do 
all  acts  which  they  shall  consider  necessary  for  the  well 
ordering  of  the  affairs  of  the  corporation,  and  to  execute 
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all  the  powers^  in  relation  to  the  said  corporation^  as  if 
the  same  were  done  with  the  assent  of  the  whole  body, 
so  far  as  the  same  be  done  in  conformity  to  the  pro- 
visions of  these  presents  and  of  the  deed  hereinafter 
mentioned,  or  any  supplemental  deed/'  Also  the  follow- 
ing clauses  or  provisions : — 

"And  we  will  that  the  capital  or  joint  stock  of  the  cor- 
poration to  be  used  and  appUed  in  establishing  and  car- 
rying on  the  undertaking,  and  for  the  purposes  afore- 
said, shall  consist  of  the  sum  of  120,000/.  sterling, 
divided  into  6,000  shares  of  20/.  each,  and  of  such  fur- 
ther sum  not  exceeding  in  the  whole,  with  the  said  sum 
of  120,000/.,  the  sum  of  300,000/.,  as  may  be  determined 
on  by  the  shareholders  of  the  said  corporation  at  any 
special  general  meeting  to  be  convened  for  the  said  pur- 
pose under  the  authority  for  that  purpose  to  be  con- 
tained in  the  deed. 

"  And  we  do  hereby  further  direct  that  the  sum  of 
60,000/.  at  the  least  of  the  original  capital  or  stock  of 
the  said  corporation  shall  be  subscribed  for  within  six 
calendar  months  from  the  date  of  these  presents,  and 
that  12,000/.  of  such  sum  of  60,000/.  at  the  least  shall 
be  paid  up  within  such  period ;  and  that  such  subscrip- 
tion and  payment  of  capital  shall  be  in  addition  to  any 
part  of  the  capital  which  may  be  taken  in  payment  for 
the  purchase  of  the  said  patent  right,  according  to  the 
provisions  of  the  deed  to  be  executed  as  after  men- 
tioned. 

"And  we  do  hereby  direct  that  the  said  J.  M., 
W.  X>.  O.  and  J.  IV.,  and  all  other  the  proprietors 
for  the  time  being  of  the  stock  of  the  said  corpora- 
tion shall,  within  six  calendar  months  from  the  date 
of  these  presents,  enter  into  and  execute  a  proper  deed 
of  copartnership  and  settlement,  whereby  the  capital 
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of  the  said  Company  shall  be  divided  into  the  aforesaid        1861. 
number  of  shares,  to  be  numbered  in  r^ular  succession,    Isisb  Piav 
beginning  with  1,  upwards,  and  whereby  all  the  pro-     ^™P«ny 
prietors  for  the  time  being  of  the  stock  of  the  said     Philup*. 
corporation  shall  enter  into  proper  covenants  for  the 
payment  of  the  sums  subscribed  for  by  them  respectively, 
and  which  shall  then  remain  ui^mid,  as  and  when  the 
same  shall  be  called  for  by  the  Board  of  Directors  having 
the  management  of  the  affiEdrs  of  the  said  corporation, 
and  whereby  provisions  shall  be  made  for  the  r^istration 
of  the  names  of  all  the  proprietors  of  the  corporation 
from  time  to  time  in  proper  books  to  be  provided  for 
that  purpose,  and  for  the  management  of  the  affairs  of 
the  said  corporation  by  a  Board  of  Directors  to  be  named 
first  in  the  said  deed,  and  thereafter  to  be  elected  by  the 
shareholders  in  general  meeting  assembled  as  therein  to 
be  provided,  and  wherein  shall  be  also  inserted  all  such 
other  clauses  and  provisions  as  may  be  usual  and  ex- 
pedient in  the  like  cases. 

''And  we  do  hereby  further  declare  that  the  several 
regulations  to  be  contained  in  the  said  deed  or  in  any 
supplemental  deed  to  be  made  and  executed  as  in  the 
said  deed  hereby  directed  to  be  entered  into  shall  be 
provided,  shall  be  taken  to  be  the  existing  r^ulations 
of  the  said  corporation,  excepting  so  far  as  the  same 
may  be  altered  or  varied,  or  may  be  repugnant  to  the 
provisions  of  this  our  Royal  charter,  or  the  laws  and 
statutes  of  our  realm. 

''And  further  we  hereby  will  and  declare  that  in  case 
the  said  corporation  shall  faU  to  enter  into  and  execute 
such  deed  of  settlement  as  aforesaid,  and  to  deport  a 
copy  thereof  within  the  period  before  limited  in  that 
behalf,  or  in  case  such  parts  of  the  capital  as  is  herein- 
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before  provided  for  shall  not  be  subscribed  for  and  paid 
up  respectively  as  is  hereinbefore  provided ;  or  in  case 
the  said  corporation  shall  not  comply  with  all  other  the 
directions  and  conditions  in  these  our  letters  patent 
contained ;  or  in  case  the  President  of  the  said  Board  of 
Trade  shall  at  any  time  report  to  us  that  the  said  cor- 
poration has  departed  from  or  is  not  fulfilling  the  pur- 
poses for  which  the  same  has  been  incorporated^  it  shall 
be  lawful  for  us,  our  heirs  and  successors,  by  any  writing 
under  the  great  seal  or  under  the  sign  manual  of  us,  our 
heirs  and  successors,  to  revoke  and  make  void  this  our 
Royal  charter,  and  every  clause,  matter  and  thing  therein 
contained,  either  absolutely  or  under  such  terms  and 
conditions  as  we  or  they  shall  think  fit/' 

The  deed  of  copartnership  and  settlement  regulating 
the  Company  (which  either  party  was  to  be  at  liberty 
to  refer  to  as  if  it  formed  part  of  the  case)  bore  date 
the  8th  July  1851,  and  contained  (among  others)  the 
following  articles  or  clauses. 

'^  1.  That  the  capital  or  joint  stock  of  the  corporation 
shall  consist  of  the  sum  of  1 20,000/.  sterling,  divided  into 
6000  shares  of  20/.  each,  and  of  such  further  sum  not 
exceeding  in  the  whole,  with  the  said  sum  of  120,000/.^ 
the  sum  of  300,000/.,  as  may  be  determined  on  by  the 
shareholders  as  after  mentioned. 

'^  3.  That  the  shares  shall  be  numbered  in  regular  suc- 
cession^ beginning  with  1  ;  and  every  share  shall  be 
distinguished  by  its  separate  number;  and  all  shares  in 
the  capital  stock  of  the  corporation  shall,  in  equity,  as 
between  the  shareholders  and  their  real  and  personal 
representatives,  be  considered  as  personal  estate,  and  be 
transmissible  as  such. 

*^  5.  That  every  person  who  shall  have  subscribed  the 
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prescribed  sum  or  upwards  to  the  capital  of  the  corpora- 
tion^ or  shall  otherwise  have  become  entitled  to  a  share 
of  the  same^  and  whose  name  shall  have  been  entered 
on  the  register  of  shareholders^  shall  be  deemed  a  share- 
holder of  the  corporation. 

"6.  That  the  corporation  shall  keep  a  book  to  be 
called  'The  Register  of  Shareholders/  in  which  shall 
be  distinctly  entered,  from  time  to  time,  the  names  of 
the  several  corporations,  and  the  names  and  addresses, 
titles,  professions)  trades  or  businesses  of  the  several  per- 
sons entitled  to  shares  in  the  corporation,  together  with 
the  number  of  shares  to  which  such  corporation,  or  such 
persons,  shall  be  respectively  entitled,  distinguishing 
each  share  by  its  number,  and  the  amount  of  instal- 
ments paid  on  such  shares,  and  the  surnames  or  cor- 
porate names  of  the  said  shareholders  shall  be  placed  in 
alphabetical  order  in  an  index  to  such  book,  and  such 
book  shall  be  authenticated  by  the  common  seal  of  the 
corporation  being  affixed  thereto^  and  such  authentica- 
tion shall  take  place  at  the  first  annual  general  meeting, 
or  at  the  next  subsequent  meeting  of  the  corporation, 
and  so  from  time  to  time  at  every  annual  general  or  next 
subsequent  meeting ;  but  in  case  at  any  time  it  shall  hap- 
pen that  any  authentication  shall  be  required  of  such  book 
in  such  urgency  as  to  time  as  to  make  it  inconvenient 
or  injurious  to  the  interests  of  the  corporation  to  wait 
for  the  same  being  made  at  such  annual  general  meet- 
ing, then  it  shall  be  lawful  for  the  board  to  affix  such 
seal,  and  to  make  such  authenticatipn  of  their  own 
authority  at  any  meeting  of  the  board  whereat  not  less 
than  five  members  shall  be  present,  and  such  authenti- 
cation shall  be  valid  and  efiectual  to  all  intents  and 
purposes ;  but  such  book  shall  be  produced  for  authen- 
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1861.       tication,  and  be  authenticated^  at  the  next  annual  general 
Irish  Pbat    ^^  ^^^^  subsequent  meeting  of  the  corporation  in  the 
Company     ^^^^  ^^y,  ^  j£  g^^j^  authentication  by  the  council  had 
Phillips,    jjot  taken  place^  and  the  reasons  for  such  special  au- 
thentication shall  be  then  stated  or  reported  to  such 
meeting. 

"  8.  That  a  certificate  of  ownership  (which  may  be  in 
the  form  set  forth  in  the  Schedule  A.  to  these  presents)^ 
under  the  corporation  seal^  shall  be  delirered  gratis  to 
each  shareholder^  upon  application  for  the  same  at  the 
office  of  the  secretary;  and  such  certificate  shall  specify 
the  share  in  the  undertaking  to  which  such  shareholder 
is  entitled ;  and^  if  such  certificate  shall  be  proved  to  be 
lost  or  destroyed^  the  council  may  grant  a  new  one^  or^ 
if  it  shall  be  worn  out  or  damaged^  the  board  may  order 
it  to  be  cancelled,  and  grant  a  new  one,  and  for  each 
such  substituted  certificate  the  corporation  may  demand 
any  sum  not  exceeding  2s. ;  and  every  such  substituted 
certificate  shall  be  entered  by  the  secretary  in  the  share- 
holders' register,  and  such  certificate  shall  be  primft 
facie  evidence  of  the  title  of  the  shareholder,  Ids  exe- 
cutors, administrators,  successors  or  assigns,  to  the  share 
therein  specified :  nevertheless  the  want  of  such  c^tifi- 
cate  shall  not  prevent  the  holder  of  any  share  £rom 
disposing  thereof. 

"  9.  That  it  shall  be  lawful  for  every  shareholder  and 
every  person  claiming  in  his  or  her  right  in  any  way 
howsoever  (with  the  consent  of  the  board  as  hereinafter 
provided  by  clause  16  of  these  presents),  until  the  sum 
of  6/.  shall  be  paid  thereon,  and  after  the  sum  of  6/. 
shall  be  paid  thereon,  then  at  his  or  her  absolute  dis- 
cretion, to  sell  and  transfer  by  deed  duly  stamped^  in 
which  the  consideration  shall  be  truly  stated,  and  which 
deed  of  transfer  mav  be  in  the  form  in  Schedule  B.  to 
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these  presents  annexed  (or  suCh  other  form  as  the  board 
shall  presdribe^  or  as  the  board  shall  think  fit  in  any  ' 
particular  case  to  permit)^  any  shares  to  which  he  or 
they  shall  be  entitled^  or  any  of  them,  to  any  person 
or  persons,  subject  nevertheless  to  the  conditions  or 
restrictions  herein  contained,  and  the  same  when  duly 
executed  shall  be  delivered  to  the  secretary  or  other 
proper  ofScer  of  the  corporation,  and  be  kept  by  him ; 
and  he  shall  enter  a  memorial  thereof  in  a  book  to  be 
kept  at  the  offices  of  the  corporation  aforesaid,  and  to 
be  called  *  The  Register  of  Transfers/  and  shall  endorse 
such  entry  on  the  deed  of  transfer,  and  shall  on  demand 
deliver  a  certificate  of  such  transfer  to  the  purchaser  in 
the  form  in  the  Schedule  C.  to  these  presents  annexed, 
or  to  the  like  efiect ;  and  for  every  such  entry,  together 
with  such  endorsement  and  certificate,  the  corporation 
shall  be  entitled  to  a  sum  not  exceeding  2«.,  and  such 
deed  so  endorsed  shall  be  sufficient  evidence  of  the  con- 
sent of  the  board,  and  until  such  transfer  has  been  so 
delivered  to  the  secretary  as  aforesaid  the  vendor  of  the 
share  shall  continue  liable  to  the  corporation  for  any 
calls  that  may  be  made  upon  such  share,  and  the  pur- 
chaser of  the  share  shall  not  be  entitled  to  receive  any 
part  of  the  profits  of  the  institution,  or  to  vote  in  respect 
of  such  share.     But  no  shareholder  shall  be  entitied  to 
transfer  any  share,  after  any  call  shall  have  been  made 
in  respect  thereof,  until  he  shall  have  paid  such  call  and 
all  other  calls  for  the  time  being  due  on  every  share 
held  by  him.     And  it  is  hereby  declared  that  every 
purchaser  or  transferee  of  shares  shall,  in  respect  of  the 
shares  purchased  by  or  transferred  to  him,  and  at  his 
own  expense,  when  required  by  the  said  board,  execute 
this  deed,  or  enter  into  a  deed  of  covenant  with  the 
corporation  to  observe,  fulfil  and  perform  all  the  clauses. 
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conditions  and  stipulation^  herein  contained  as  by  the 
said  board  shall  be  required ;  and  until  he  sliall  do  so, 
his  rights  and  privileges  of  voting  and  receiving  dividends 
shall  remain  in  suspense :  but  from  the  time  of  his  name 
being  entered  on  the  register  of  shareholders  or  register 
of  transfers,  he  shall  be  liable  to  all  calls  thereafter  in 
respect  of  his  share  or  shares,  and  to  all  duties  and 
obligations  in  respect  thereof  (a). 

21.  [Directions  as  to  convening  extraordinary  meet- 
ings and  special  general  meetings  of  shareholders.^ 

23.  [Directions  as  to  the  notice  to  be  given  of  meet- 
ings whether  annual  general,  special  general,  or  extraor- 
dinary.] 

"  63.  That  it  shall  be  lawful  for  the  board  from  time 
to  time  to  make  such  calls  upon  the  shareholders,  in 
respect  of  the  amount  of  capital  subscribed  or  owing  by 
them,  as  they  shall  think  fit.  Provided  that,  as  regards 
the  first  call,  ten  days'  notice  at  least  be  given,  and,  as 
regards  all  other  calls,  twenty-one  days'  notice  at  the 
least  be  given  of  each  call,  and  that  the  first  call  shall 
not  exceed  the  amount  of  5/.  on  every  share,  and  that 
each  subsequent  call  shall  not  exceed  the  amount  of  S/. 
on  every  share,  and  that  successive  calls  be  not  made  at 
less  than  an  interval  of  two  calendar  months. 

"64.  That  the  several  persons  who  now  have  or 
hold,  or  shall  at  any  time,  or  from  time  to  time,  have  or 
hold,  any  share  or  shares  in  the  said  corporation,  shall 
pay  the  sum  or  sums  of  money  by  them  respectively 
subscribed,  or  such  part  or  parts  thereof  as  shall  re- 
spectively from  time  to  time  be  called  for  pursuant  to  or 
by  virtue  of  the  powers  and  directions  of  these  presents, 
at  such  times  and  places,  and  to  such  persons  and  in 

(a)  This  article,  and  the  Schedules  B.  and  C.  therein  referred  to,  were 
not  set  out  in  the  ca*e,  hut  were  rcferrc<l  to  in  the  argument. 
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such  manner^  as  shall  be  ordered  and«directed  by  the 
board  for  the  time  being ;  and  in  case  any  shareholder 
or  shareholders  shall  neglect  or  refuse  so  to  do^  it  shall 
be  lawful  for  the  said  corporation  to  sue  for  and  recover 
the  same  (together  with  interest  at  the  rate  of  5/.  per 
cent,  per  annum),  from  such  appointed  time  for  payment 
and  till  payment  from  such  shareholder  or  shareholders 
respectively,  and  his,  her,  or  their  heirs,  executors  or 
administrators;  and  in  those  cases  where  two  or  more 
shareholders  shall  be  jointly  possessed  of  any  one  or 
more  share  or  shares  in  the  said  corporation,  then  from 
all,  any  or  either  of  such  shareholders,  his,  her,  or  their 
heirs,  executors,  or  administrators. 

"  65.  That  in  any  action  or  suit  to  be  brought  by  the 
corporation  against  any  shareholder,  to  recover  any 
money  due  from  any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter;  but  it  shall  be  sufficient 
for  the  corporation  to  declare  that  the  defendant  is  the 
owner  of  one  share  or  more  in  the  corporation  (stating 
the  number  of  shares),  and  is  indebted  to  the  cor- 
poration in  the  sum  of  money  to  which  the  calls  and 
arrears  shall  amount,  in  respect  of  one  call  or  more, 
upon  one  share  or  more  (stating  the  number  and  amount 
of  each  such  calls),  whereby  an  action  hath  accrued  to 
the  corporation,  by  virtue  of  these  presents. 

"  66.  That,  on  the  trial  or  hearing  of  such  action  or 
suit,  it  shall  be  sufficient  to  prove  that  the  defendant,  at 
the  time  of  making  such  call,  was  a  holder  of  one  share 
or  more  in  the  undertaking,  and  that  such  call  was  in 
fact  made,  and  such  notice  thereof  given,  as  is  directed 
by  these  presents ;  and  it  shall  not  be  necessary  to  prove 
the  appointment  of  the  board  who  made  such  call,  nor 
any  other  matter  whatsoever;  and  thereupon  the  corpo- 
ration shall  be  entitled  to  recover  what  shall  be  due 
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upon  such  calV  with  interest  thereon^  unless  it  shall 
appear  either  that  any  such  exceeds  the  hereinbefore 
prescribed  amount,  or  that  due  notice,  of  such  call  was 
not  given,  or  that  the  interval  prescribed  between  the 
successive  calls  had  not  elapsed. 

88.  p[)irections  as  to  the  mode  of  giving  notices 
or  sending  letters  to  shareholders,  and  of  convening 
meetings.] 

Schedule  A.,  referred  to  in  Article  8,  is  in  the  foUow- 
mg  form  :— 

**  Number  Form  of  Certificate  of  Share. 

*'  Irish  Peat  Company, 

**  This  is  to  certify  that  A.  J?.,  of  ,  is 

the  holder  of  the  share  No.  of  The  Irish  Peat  Com' 
pamf,  subject  to  the  r^ulations  of  the  said  Company. 

"  Given  under  the  common  seal  of  the  said  Company, 
the        day  of  A.n.  185  /' 

Schedule  B.,  referred  to  in  Article  9.,  is  in  the  follow- 
ing form  :— 

*'  Form  of  Transfer  of  Shares  or  of  Stock. 

''  I,  A.  B.  of  a  shareholder  of  the 

corporation  called  The  Irish  Peat  Company^  in  con- 
sideration of  the  sum  of  paid  to  me  by  C  2>. 
of  do  hereby  transfer  to  the  said  C  D. 
share  (or  shares)  numbered  in  the  said  cor- 
poration called  The  Irish  Peat  Company^  standing  in 
my  name  in  the  books  of  the  same  corporation,  to  hold 
to  the  said  C  D.,  his  executors,  administrators  and 
assigns  (or  successors  and  assigns),  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the 
execution  thereof;  and  I  the  said  C  D.  do  hereby  agree 
to  take  the  said  share,  subject  to  the  same  conditions. 

"  As  witness  our  hands  and  seals,  the        day  of 
185  /' 
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Schedule  C,  referred  to  in  Article  9^  is  in  the  follow- 
ing form : — 

"  Form  of  Certificate  of  Transfer. 
"  Transfer,  No. 

"  I,  A.  B.,  secretary  of  the  corporation  incorporated 
by  Royal  charter,  by  the  name  and  style  of  7%e  Irish 
Peat  Company 9  hereby  certify  that  a  deed  of  conyeyanoe 
No.         ,  transfer  shares  in  the  said  corporation 

bearing  the  following  nombers,  viz.,  from  to 

inclusive,  has  been  deposited  and  registered  in  the  books 
of  the  corporation,  this  day  of  186  • 

"  Secretary.^' 

In  the  month  of  March,  1851,  after  all  the  arrange- 
ments had  been  made  for  the  Boyal  Charter  of  Incor- 
poration being  granted,  and  the  terms  of  the  charter  had 
been  settled,  shortly  before  the  actual  date  of  the  diarter, 
the  promoters  of  the  Company  issued  preliminary  pros- 
pectuses, and  invited  applications  for  shares. 

One  of  these  prospectuses  came  to  the  hands  of  the 
defendant  before  he  was  informed  that  his  name  had 
been  placed  on  the  list  hereinafter  mentioned. 

The  prospectuses  so  issued  contained,  among  other 
things,  the  following  statements. 

''  Capital,  120,000/.,  in  6000  shares  of  20/.  each,  with 
liberty  to  increase  to  600,000/. 

"  Deposit  on  allotment  of  shares,  2s. 

''Call  on  each  share  on  obtaining  the  diarter,  two 
poimds ;  two  months  afterwards  a  further  call  of  one 
pound,  and  one  pound  more  at  the  end  of  six  months 
firom  the  date  of  the  charter.  No  further  call  until  the 
works  are  in  operation,  nor  then  without  the  approval 
of  a  majority  in  value  of  the  shareholders. 

''  In  carrying  out  the  views  of  The  Irish  Peat  Cam" 
pany,  it  is  computed  that  a  capital  of  10,000/.  will  be 
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adequate  to  the  erection  of  an  establishment  provided 
with  all  suitable  apparatus  for  operating  on  100  tons  of 
peat  daily^  or  36^500  tons  per  annum^  and  that  it  will 
also  be  sufficient  to  provide  the  means  of  carrying  on 
the  current  expenses  of  the  manufactory.  The  remain- 
ing portion  of  the  capital  would  therefore  be  expended 
in  the  establishment  of  similar  works  in  different  parts 
of  the  country.^' 

The  defendant  did  not  himself  make  any  application 
for  shares  in  the  Company ;  but  Messrs.  Huichin^an  8f 
Co.,  who  were  the  brokers  to  the  Company,  without  any 
authority  from  the  defendant,  placed  the  defendant's 
name  on  a  list  with  other  names,  as  a  person  to  whom 
shares  might  be  allotted.  Messrs.  Hutchinson  8f  Co.  had 
not  at  the  time  any  direction  or  express  authority  to 
place  the  name  of  the^  defendant  on  this  list,  or  to  apply 
for  shares  for  him,  but  they  shortly  afterwards  informed 
the  defendant  that  they  had  so  done,  and  he  did  not 
repudiate  or  object  to  what  they  had  done. 

Upon  this  the  Board  of  Directors  allotted  to  the  de- 
fendant 50  shares,  and  communicated  the  fact  to  him  in 
the  following  letter  of  allotment,  which  was  written  on 
the  day  it  bears  date,  and  was  received  by  the  defendant 
on  the  following  day. 

"  9,  Old  Jewry  Chambers,  London^ 
"  Thelrish  Peat  Company,  ''  March  24th,  1851. 

"  Incorporated  by  Royal  Charter. 

"  Letter  of  Allotment. 

'^  Sir.  With  reference  to  your  application  for  shares 
in  The  Irish  Peat  Company,  I  am  directed  to  acquaint 
you  that  the  board  having  now  obtained  a  Royal 
charter  incorporating  the  Company,  and  havings  with 
the  sanction  of  the  Board  of  Trade,  purchased  Mr. 
Beece^s  patent  and  all  future  improvements  thereof  for  a 


XXIV.   VICTORIA.]  613 

sixth  of  the  shares  in  the  Company  (to  be  held  by  him        1861. 
as  paid  up),  they  have  allotted  to  you  50  shares  in  this    jRisn  Peat 
Company,  subject  to  the  payment  of  a  deposit  of  1/.  per        ^^V^J 
share,  amounting  to  50/.,  which  sum  I  have  to  request      Philup*. 
you  will  pay  to  77ie  Royal  British  Bank,  either  at  the 
Head  OflSce,  16,  Tokenhouse  Yard,  London,  or  the  West 
End  Branch,  429,  Strand,  Westminster,  when  this  letter 
must  be  produced,  and  the  above  mentioned  payment 
made,  on  or  before  the  4th  day  of  Aprils  1851,  or  this 
letter  will  be  void ;  and  also  subject  to  the  following  calls 
for  payment  in  respect  of  each  share,  viz.,  \l  on  1st  May 
next,  1/.  on  1st  July  next,  and  11,  on  1st  September  neit, 
but  to  no  further  call  until  the  works  are  in  full  opera- 
tion, nor  then  without  the  approbation  of  the  majority 
in  value  of  the  shareholders. 

"  This  letter  must  be  delivered  up  to  the  Bank  on  pay- 
ment of  the  deposit,  but  on  the  production  of  the  bankers' 
receipt  (in  the  form  annexed),  and  on  your  execution  of 
the  deed  prepared  in  conformity  with  the  provisions  of 
the  Koyal  charter,  you  will  be  entitled  to  50  share  cer- 
tificates of  the  Company. 

''  I  am.  Sir, 

"  Your  most  obedient  servant, 

"  Thomas  M^Quige,  Secretary. 
''  John  E.  Phillips,  Esq.'' 

Upon  the  4th  April,  1851,  the  defendant  paid  the 
deposit  of  1/.  per  share  upon  the  number  of  shares  so  • 
allotted  to  him,  amounting  to  50/i,  into  The  Royal 
British  Bank,  and  delivered  up  to  the  Bank  the  said 
letter  of  allotment.  Upon  the  30th  April,  1851,  the 
defendant  paid  to  the  Company  the  first  call  of  1/.  per 
share  upon  aU  the  said  shares,  being  that  mentioned 
in  the  letter  of  allotment  as  payable  on  the  1st  May, 
1851.     Upon  the  24th  July,  1851,  he  paid  the  second 
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call  of  1/.  per  share  upon  all  the  said  shares,  beiiig  that 
mentioned  in  the  letter  of  allotment  as  payable  on  the 
1st  oiJuly,  1851^  and  upon  the  5th  September,  1851,  he 
paid  the  third  call  of  1/.  per  share  upon  all  the  said 
shares,  being  that  mentioned  in  the  letter  of  aUotment  as 
payable  on  the  1st  September,  1851. 

On  the  29th  Jufy,  1852,  a  further  call  was  made  of 
2L  per  share,  payable  by  two  instalments  of  IL  each,  the 
first  on  the  1st  September,  1852,  and  the  second  on  the 
Ist  November,  1852.  Due  notice  of  this  call  was  giyen 
to  the  defendant,  and  he  paid  the  first  instalment  of 
the  call,  upon  the  number  of  shares  so  allotted  to  him 
as  aforesaid,  upon  the  4th  September,  1852,  and  the 
second  instalment  upon  the  30th  October,  1852. 

The  defendant  made  these  several  payments  in  the 
belief  that  the  statements  contained  in  the  said  prospectus 
and  letter  of  allotment,  as  to  the  times  when  calls  beyond 
the  first  4iL  would  be  made,  would  be  acted  upon  by  the 
Company. 

Shortly,  after  the  incorporation  of  the  Company,  and 
after  payment  of  the  said  deposit  and  first  call,  the  name 
of  the  defendant  was  entered  by  the  secretary  of  the 
Company  upon  the  register  of  shareholders  in  the  fol- 
lowing form  :— 

REGISTER  OF  SHAREHOLDERS. 
Rbgistsbsd  Shabbs. 


Register.         Kame. 
Ko.  100.  John  E.  Phillips 

Calls  Paid. 
1,2,3,4,5,6,7,8,8. 


Residence. 

Stock 
Exchange. 


Description. 
Stockbroker 


No.  of  I   Numbered 
Shares.!        from 
50  to 


Remarks. 


50,  50,  50,  50,  50,  50 
Seal  of  Company. 

And  subsequently  the  name  of  the  defendant  was  en- 
tered upon  a  second  register  in  the  following  form  : — 
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Register. 
No.  83. 


REGISTER  OF  SHAREHOLDERS. 
Rbotstebed  Shajuis. 

Description. 


Name. 
John  R  PhiUips 


Residence. 

Stock 

Exchange, 

E.C. 


Stockbroker 


No.  of 

Shares. 

50 


Numbered 

from 

to 


Calls  Paid. 

No.1,8,9, 10, 1st;  10,2nd; 

11,  1st;   11,   2nd,  12th, 

Idth,  14th 


Remarks. 


(l.8.) 

No  other  rasters  were  ever  kept  by  the  Company ; 
but  these  registers  have  been  from  time  to  time  regu- 
larly authenticated^  as  required  by  the  deed  of  settle- 
ment, and  the  second  register  is  that  kept  by  the  Com- 
pany as  the  register  of  the  present  shareholders  of  the 
Company. 

Except  in  the  above  two  instances  the  defendant's 
name  does  not  appear  in  the  register  books  of  the  Com- 
pany, and  there  are  no  statements  in  such  registers  of 
the  times  when  the  defendant's  name  was  entered  in 
them  respectively. 

The  defendant  never  attended  any  meeting  of  the 
Company,  nor  ever  interfered  in  any  way,  nor  did  any- 
thing  whatever  in  respect  of  the  affairs  of  the  Company, 
except  making  the  several  payments  hereinbefore  men- 
tioned. 

He  never  executed  the  deed  of  settlement,  nor  was  he 
asked  to  do  so  till  the  26th  day  of  March,  1856.  He 
never  saw  or  knew  the  contents  of  the  charter  or  deed 
of  settlement  till  after  the  commencement  of  this  action* 
He  never  applied  for  or  received  the  certificates  for  any 
shares,  and  no  particular  or  numbered  shares  were  ever 
allotted  to  him,  or  ever  stood  in  his  name  in  the  register 
of  shareholders  or  in  any  books  of  the  Company. 

A  sum  exceeding  60,000/.  of  the  original  capital  of 
the  Company  was  subscribed  for   withiji  six  calendar 
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vn  im.i  lie  1111111 M  ic  ^vi 

Tjui  iarr.  nui  -tie 

rrpfi  in  mmnesm.  mil  -:ne  TMffrurt    ic 
z/ut  *.mft.  T-T*   ynnrnrmnifiwt  iv'  '±e  i 
9nar^nr.if £HS«   ic  i.  ^oessaL  ninssaL  joexsns  z£  ae  Cob- 
IJI117  UL  -nie  4CL  J£c^,  1*^T.L   tarr  xicienai  isr  ^e  U- 

"•'Tilt    rwr:    'X   ia&   lase 

^'  A:ui  v^  as^waz  xacxn  tat  cae 

Tlu^  iCaserxiesSft  zn  tae  aoove  report  iriOTng  to  tkr 
aoocji?  mrjKrfr^esL  aikd  10  die  exsens  to  viiidk  ibe 
CoiBpQk& J  ha^  carrxd  on  bosnen.  and  die  powtidh  cf 
tfacsr  works,  ar  die  time  wliea  die  lud  report  w«8  made^ 
afe  an  foOovi: — 

''  FrxQ  10//XWL  to  12,00aL,  being  caoadered  a  nffi- 
dent  xiim  to  test  the  oonunerdal  Taloe  of  tbe  patent  in 
f anuuxa  of  fofficientlT  large  dunenskmay  calls  amount- 
ing  to  iL  per  share  were  made  apon  3425  shares,  bemg 
the  number  upon  which  deposits  were  paid  by  the 
suhisr.Tifiers. 

These  calls  produced  about  12^000/.  up  to  Jufy  last 
Up  to  last  Summer  the  works  were  on  a  scale^  which, 
while  they  were  intended  to  admit  of  enlargement,  was 
calculated  for  little  more  than  experiment,  and,  being 
cxiKsrimcntal,  they  did  not  go  on  continuously  for  any 
l(;ngth  of  time;  and,  from  last  July,  when  their  en- 
largement was  determined  on,  they  have,  of  course, 
Ix^n  Init  little  worked. 
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'^It  should  be  known  that  these  erections  and  ma- 
chinery compose  a  wliole  which  can  only  be  worked 
together^  and  therefore^  from  the  month  of  Auffttsi  or 
September  Isst,  they  have  wholly  ceased  working.  When 
they  are  recommenced^  however^  a  few  weeks  only  need 
elapse  before  all  the  results  of  a  commercial  undertaking 
may  be  reasonably  expected.'^ 

In  the  auditors'  report^  from  the  commencement  of 
the  Company  to  the  30th  June,  1852^  which  formed 
part  of  the  report  read  at  the  above  meetings  is  the 
following  paragraph : — 

"The  200/.  given  to  Mr.  Hills  as  part  payment  of 
calls  on  the  fifty  shares  held  by  him^  for  his  experiments 
at  Dartmoor,  and  to  obtain  his  services  as  a  director, 
being  a  peculiar  application  of  the  capital  of  the  Com- 
pany^ we  think  it  should  be  brought  under  notice, 
although  we  are  satisfied  the  directors  formed  the  reso- 
lution on  this  subject  with  the  best  intentions.^' 

The  defendant  did  not  attend  this  meetings  but  subse- 
quently received  a  printed  report  of  it^  and  then  for  the 
first  time  became  aware  of  the  above  facts  mentioned  in 
the  said  reports. 

[The  case  then  stated  that  between  October,  1852,  and 
January,  1858,  seven  further  calls  were  made.] 

The  works  of  the  Company  were  not  in  full  operation 
till  the  month  of  January,  1855,  and  all  the  last  seven 
calls  were  made  by  the  directors,  and  not  by  a  general 
meeting,  or  by  the  vote  of  the  majority  in  value  of  the 
shareholders. 

Due  notice  of  the  seven  last  calls  was  given  to  the 
defendant,  but  he  did  not  pay  any  of  them,  and  the 
plaintiffs  claimed  from  him  in  this  action  the  amount 
of  those  seven  calls,  except  the  second  instalment  of  the 
last  of  them,  and  also  interest  at  the  rate  of  5/.  per  cent. 
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per  annam  from  the  days  when  the  same  were  respec- 
tively payable. 

The  Tarioas  applications  for  payment  by  the  CompaDy, 
through  their  secretaries  or  attorneys  for  the  time  being, 
and  the  replies  of  the  defendant  through  his  attorneys 
Messrs.  C.  Sf  J.  A.  Morgan^  are  shewn  by  the  fioUowing 
letters: — 

'^  61,  Moargate  Street,  3d  November,  1853. 
'^  Sir.  I  am  instructed  by  the  court  of  directors  of 
The  Irish  Peat  Company  to  apply  to  you  for  immediate 
payment  of  the  sum  of  50/.,  being  the  amount  of  calls 
upon  the  shares  you  now  hold  in  that  Company,  and  to 
inform  you  that  unless  that  sum,  together  with  6s.  8c/., 
my  charge  for  this  application,  be  paid  to  me  in  the 
course  of  this  week,  legal  proc^dings  will  forthwith  be 
commenced  against  you  for  the  recovery  thereof,  without 
further  notice. 

I  am.  Sir,  your  obedient  servant, 

"  H.  JEmpson, 
Agent  for  MuUins  ^  Paddison, 
**  Solicitors  to  the  Company.** 
"  John  E.  Phillips,  Esq., 
"  Stockbroker,  Stock  Exchange.^ 


a 


{( 


a 


''  15,  Old  Jewry,  4th  NovenJfer,  1853. 

^^  Sir.  Mr.  J.  E.  Phillips  has  handed  us  your  letter  to 
him  of  yesterday's  date,  demanding  payment  of  50^  for 
calls  due  to  The  Irish  Peat  Company  in  respect  of  shares 
held  by  him  in  that  Company.  In  answer  to  your 
application,  we  have  to  inform  you  that  Mr.  Phillips 
declines  to  pay  any  further  calls  unless  legally  compelled, 
as,  from  the  report  of  the  directors  of  the  4th  May  last, 
it  appears  that  the  Company  is  not  constituted  on  the 
basis  of  the  prospectus  under  which  he  was  induced  to 
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of  some  of  them  did  not  enable  him  as  respected  the       I86I. 

Company^  to  retire  from  his  contract.     That  case  is  not  ibish  Psat 

an  authority  for  holding  that  the  defendant  is  liable  as  a  ^"^v^y 

shareholder^  though  he  has  not  signed  the  deed.  PaiLLipg. 

Horace  Lloyd,  in  reply. — As  to  the  objection  that  the 
defendant  has  not  executed  the  deed  of  settlement. 
The  charter  constitutes  a  Company  or  corporate  body^ 
consisting  of  all  persons  who  are  holders  of  shares. 
There  is  nothing  in  the  charter  to  make  it  necessary 
that  a  person  should  become  a  shareholder  by  signing 
the  deed :  the  only  question  under  it  is^  whether  the 
defendant  is  a  holder  of  shares.  (He  cited  The  Bir- 
mingham, Bristol  and  Thames  Junction  Railway  Cam'- 
pany  v.  Locke  {a),  The  London  Grand  Junction 
Railway  Company  v.  Graham  (b)  and  The  Cheltenham 
and  Great  Western  Union  Railway  Company  v.  Daniel  {c),^ 
In  the  latter  case  Cresswell,  arguendo^  said  (p.  290), 
'^It  has  been  decided  that,  where  a  person  intentionally 
induces  a  Company  to  take  some  step  recognising  him 
as  a  proprietor,  he  caimot,  as  against  the  Company, 
deny  that  he  is  one''  (referring  to  The  Sheffield  and 
Manchester  Railway  Company  v.  Woodcock  (d)  and 
The  London  Grand  Junction  Railway  Company  ▼. 
Freeman  {e),  ICfiannell  B.  Clause  65,  which  permits 
the  plaintiff  in  an  action  for  calls  to  declare  briefly, 
concluding  ^^  whereby  an  action  hath  accrued  to  the  cor- 
poration by  virtue  of  these  presents,"  means  that  the 
deed  is  the  basis  of  the  action,  though  not  set  out  in  the  de- 
claration. Supposing  the  argument  on  the  other  side  to  be 

(a)  1  Q.B.  256,  (b)  Id.  271. 

(c)  2  Q.  B.  281.  (d)7M.i  W.  574. 

(0)  2  Mm.  #  O.  (306. 

VOL.    I.  2   U  B.    &   S. 


XXV.  VICTORIA.  637 

accraed  to  them  against  him  under  and  by  virtue  of  their       1861. 
deed  of  settlement/'    The  defendant  pleaded :   First,    ibish  Psat 
Never  indebted.     Second.  That  he  was  not  a  holder  of     C°";P*"y 
the  shares.     Third.  That  the  deed  was  not  his  deed.     Phi"*!"* 
The  replication  to  the  third  plea  set  out  the  charter  of 
incorporation^  whereby  Her  Majesty  willed  that  the 
capital  should  be  120,000Z.,  divided  into   6000  shares; 
that  all  the  proprietors  of  stock  of  the  Corporation  should 
execute  a  deed  of  settlement^  whereby  the  capital  should 
be  divided  into  those  shares^  to  be  numbered  in  regular 
succession^  and  whereby  they  should  enter  into  cove- 
nants for  payment  of  the  amounts  subscribed  by  them 
when  called  for.     The  replication  shows  that  such  a 
deed  was  executed^  and  sets  forth  various  clauses^  and 
then  alleges  that  the  defendant  was  a  shareholder^  and 
had  paid  certain  other  instalments  and  calls.     On  this 
the  defendant  took  issue. 

The  charter  is  dated  April  12th^  1851.  Before  it  was 
granted  the  brokers  of  the  persons  engaged  in  promo- 
ting the  Company  put  down  the  name  of  the  defendant 
as  an  applicant  for  shares^  and  the  promoters  allotted  to 
him  fifty  shares^  and  sent  him  an  allotment  letter^  in- 
forming him  thereof  and  requiring  a  deposit  of  1/.  per 
share^  adding^  "And  on  your  execution  of  the  deed 
prepared  in  conformity  with  the  provisions  of  the  Royal 
charter^  you  will  be  entitled  to  fifty  share  certificates 
of  the  Company.^'  The  defendant  paid  the  deposit  of 
1/.  a  share.  The  charter  was  afterwards  granted,  and 
the  deed  prepared  and  executed  by  many  shareholders, 
but  not  by  the  defendant.  Various  calls  were  made,  and 
paid  by  the  defendant,  but  he  refused  to  pay  a  sub- 
sequent call  made   in  Afay,  1853,  which,  with  others 

2  u  2 
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made  since^  are  sought  to  be  recovered  in  this  action. 
In  the  deed  are  the  following  clauses  (8,  5,  6,  8)  (a). 
[His  Lordship  read  them.]  In  pursuance  of  these 
clauses  a  register  was  prepared^  in  which  the  names 
of  shareholders  were  entered^  the  defendant's  among 
them;  but  against  his  name  in  the  column  for  the 
number  of  the  shares  was  a  blank.  His  shares  had 
never  been  numbered. 

The  Court  of  Queen's  Bench  gave  judgment  for  the 
defendant.  The  ground  on  which  they  proceeded  was 
that  this  case  was  concluded  by  that  of  The  fFaher* 
hampton  New  Waterworks  Company  y.  Hawksford  {b\ 
and  they  indicated  very  considerable  doubt  of  the  pro- 
priety of  that  decision.  In  that  doubt  we  do  not  concur^ 
as  it  does  not  seem  to  us  that  the  decision  was  such  as 
supposed  by  the  Court  below.  What  was  decided  there 
was  that  there  was  no  sealed  register  at  the  time  of  the 
first  calls^  and  that  imless  there  was  the  defendant  was 
not  then  a  shareholder  liable  to  calls.  The  remark  that 
the  defendant  was  not  the  owner  of  specific  shares  is 
only  in  furtherance  and  illustration  of  the  remark  that 
there  was  no  sealed  register.  We  think  that  case  was 
rightly  decided^  but  that  it  was  no  authority^  as  sup- 
posed^ for  the  decision  in  the  Court  below ;  and  some  of 
us  concur  in  that  part  of  the  doubt  there  indicated^  yiz., 
whether  the  want  of  numbering  the  shares  in  the  register 
would  of  itself  be  a  bar  to  this  action. 

But  it  is  not  necessary  to  decide  that  question^  as 
there  is  another  objection  taken  by  the  defendant  on 
which  we  think  him  entitled  to  judgment.     The  deda- 


(a)  See  ante,  p.  604—606. 


ib)  7  a  B.  K.  S,  796. 
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ration  and  the  replication  to  the  third  plea  both  assert^ 
the  former  in  part  by  implication^  the  latter  in  words, 
that  the  defendant  was  a  shareholder  at  the  time  of  the 
caUs,  and  indebted  by  virtue  of  the  deed  of  settlement. 
We  think  he  was  not ;  the  cases  cited  are  inapplicable. 
There  is  no  statute  laying  down  an  arbitrary  rule  to 
govern  this  case.  The  question  is  at  common  law,  and 
we  are  of  opinion  he.  is  not  liable  as  alleged,  unless 
he  had  executed  the  deed.  There  may  be  evidence  that 
he  agreed  with  the  promoters  to  become  a  shareholder 
to  execute  the  deed,  or  even  that  he  so  agreed  with  the 
plaintiff,  but  that  is  not  the  case  put  forward  in  the 
declaration.  Nor  is  this  a  mere  formal  objection.  Had 
the  defendant  been  charged  on  such  an  agreement  the 
question  would  be  wholly  different,  the  defence  might 
be  diflferent,  the  damage,  if  any,  different. 
We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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MEMORANDA. 

In  this  Vacation^ 

John  Baron  Campbell^  Lord  High  Chancellor,  died 
suddenly  on  the  morning  of  Sunday,  the  23d  June,  at 
his  residence^  Stratheden  House,  Knightebndffe. 

Sir  Richard  Bethell,  Attorney  Oeneral^  was  thereupon 
appointed  Lord  High  Chancellor^  and  was  created  a  peer 
by  the  title  of  Baron  We$tbury,  of  fFeetbury,  in  the 
county  of  Hilts, 

Sir  William  Atherton,  Solicitor  General,  succeeded  to 
the  office  of  Attorney  Oeneral :  and  Raundell  Palmer 
Esq.^  one  of  Her  Majesty's  Counsel^  waa  appointed 
Solicitor  General.  He  afterwards  received  the  honour 
of  knighthood. 

Edwin  John  James  Esq.^  one  of  Her  Majesty's 
Counsel,  was  disbarred  by  the  benchers  of  the  Honourable 
Society  of  the  Inner  Temple. 


END    OF   TRINITY  VACATION. 
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The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


CJOCKBURN  C.  J. 
WiGHTMAN  J. 


Blackburn  J. 


Hill  J.  was  absent  during  the  whole  Term^  owing  to 

ill  health. 


WlLLSMER   against  JaCKLIN.  SaturcU^, 

November  2d, 


1.  Under  the  Insolvent  Debtors  Act,  1  &  2  Vict,  e,  110.,  it  is  not  a  IfuolvetU 
condition  on  the  non-vesting  in  the  assignees  of  privileged  articles  of  dd}Uir.  ■ 
the  insolvent  not  exceeding  the  value  of  2(V.,  that  those  articles  be  ^  ^  9  Wki, 
specified  by  him  in  his  schedule.  c^  \^^ 

2.  Quierej  when  the  value  of  such  articles  exceeds  20/1  PrivOtged 

arikUe, 

^HIS  was  an  action  for  the  conversion  of  the  plain- 
tiffs goods;   to  which  the   defendant  pleaded  the 
general  issue  and  a  traverse  of  the  plaintiff's  possession. 
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1861.  On  the  trial,  before  Williams  J.,  at  the  Surrey  Sum- 

WiiLSMEB  ^^^  Assizes,  1861,  it  appeared  that,  on  the  26th  Jufy, 
Jacmjn.  I860,  the  plaintiflf,  according  to  the  provisions  of  the  1  &  2 
Vict  c.  110.,  petitioned  the  Court  for  the  relief  of  in- 
solvent debtors  to  be  discharged  fix>m  his  liabilities.  A 
vesting  order  was  made  accordingly,  and  the  defendant 
appointed  trade  assignee ;  and  on  the  9th  July  a  final  order 
was  made  for  the  discharge  of  the  plaintiff  at  the  expira- 
tion of  liine  months  firom  the  date  of  the  vesting  order. 
The  defendant  having,  as  assignee,  taken  possession  of  the 
plaintiff's  property,  and  sold  it  for  the  benefit  of  the 
creditors,  under  section  42  of  the  statute,  the  plaintiff 
brought  the  present  action  against  him  to  recover  the 
value  of  certain  privileged  articles,  alleged  to  have  been 
sold  among  the  rest.  In  his  schedule,  however,  the 
plaintiff  had  not  specified  any  articles  which  he  claimed 
to  retain  as  privileged.  Under  these  circumstances  a 
verdict  was  taken  for  the  plaintiff  for  9/.,  with  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Hawkins  now  moved  accordingly. — There  was  no  evi- 
dence to  shew  that  these  articles  were  excepted  firom 
the  operation  of  the  Insolvent  Debtors  Act,  1  &  2  Vict 
c.  110.  Sect.  37  of  that  statute  enacts:  '^Upon  the 
filing  of  such  petition  by  such  prisoner,  or  on  the  filing 
of  such  petition  by  such  creditor  or  creditors  as  afore- 
said, and  the  evidence  in  support  thereof,  as  the  case 
may  be,  it  shall  be  lawful  for  the  said  Court  for  the 
Belief  of  Insolvent  Debtors,  and  such  Court  is  hereby 
authorized  and  required,  to  order  that  all  the  real  and 
personal  estate  and  effects  of  such  prisoner,  both  within 
this  realm  and  abroad,  except  the  wearing  apparel^  bed- 
ding, and  other  such  necessaries  of  such  person  and  his 


XXV.   VICTORIA.  648 

family^  and  the  working  tools  and  implements  of  snch        1861. 

prisoner^  not  exceeding  in  the  whole  the  value  of  20/. ;     Willsmbb 

and  all  the  future  estate,  right,  title/  interest,  and  trust      j^cklik 

of  such  prisoner  in  or  to  any  real  and  personal  estate 

and  effects  within  this  realm  or  abroad  which  such 

prisoner  may  purchase,  or  which  may  revert,  descend, 

be  devised  or  bequeathed,  or  come  to  him,  before  he 

shall  become  entitled  to  his  final  discharge  in  pursuance 

of  this  Act,  according  to  the  adjudication  made  in  that 

behalf ;  &c.,  and  all  debts  due  or  growing  due  to  such 

prisoner,  &c.,  shall  be  vested  in  the  provisional  assignee 

for  the  time  being  of  the  estates  and  effects  of  insolvent 

debtors  in  England^  &c. ;  and  such  order  when  so  made 

shall,  without  any  conveyance  or  assignment,  vest  all 

the  real  and  personal  estate  and  effects  of  such  prisoner, 

and  all  such  future  real  and  personal  estate  and  effects  as 

aforesaid,  of  every  nature  and  kind  whatsoever,  &c., 

in  the  said   provisional  assignee,   &c.''     That  section 

must,  howevet,  be  read  in  connection  with  sect.  69, 

which  enacts :  ''  Every  prisoner  whose  estate  shall,  by 

an  order  to  be  made  under  this  Act,  be  vested  in  the 

provisional  assignee  of  the  said  Court  for  the  relief  of 

insolvent  debtors   (whether  upon  his  own  petition  or 

on  the  petition  of  any  such  creditor  as  aforesaid), 

shall,  within  the  space  of  fourteen  days  next  after  such 

order  shall  have  been  made,  or  next  after  notice  in 

writing  of  such  order  having  been  made  shall  have 

been  given  to  him,  in  case  such  order  shall  not  have 

been  made  on  his  own  petition,  or  within  such  further 

time  as  the  said  Court  shall  think  reasonable,  deliver 

in  to  the  said  Court  a  schedule,  containing  a  fuH  and 

fair  description  of  such  prisoner,  as  to  his  name  or 

names,  trade  or  trades,  profession  or  professions,  to- 
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1861.  gether  with  the  last  usual  place  of  abode  of  such 
WiLLSMBB  prisoner^  and  the  place  or  places  where  he  has  resided 
Jackuh.  cluring  the  time  when  his  debts  were  contracted;  and 
also  a  full  and  true  description  of  all  debts  doe  or 
growing  due  from  such  prisoner  at  the  time  of  iriAing 
such  order,.  &c.;  and  also  a  full,  true,  and  perfect 
account  of  all  the  estate  and  effects  of  such  prisoner, 
real  and  personal ;  •  •  .  •  and  also  shall  fully  and  truly 
describe  the  wearing  apparel,  bedding,  and  other  neces- 
saries of  such  prisoner,  and  his  or  her  £Eunily,  and  the 
working  tools  and  implements  of  such  prisoner,  not 
exceeding  in  the  whole  the  yalue  of  20/.,  which  may 
be  excepted  by  such  prisoner  from  the  operation  of  this 
Act,  together  with  the  values  of  such  excepted  articles 
respectively/'  &c.  The  object  of  the  statute  waa  to 
vest  in  the  assignee  by  the  vesting  order  all  the  property 
of  the  insolvent,  except  such  articles  of  wearing  apparel, 
working  tools  and  implements,  not  exceeding  201.  in 
value,  as  should  be  expressly  specified  by  the  insolvent 
in  his  schedule.  Now  the  property  in  respect  of  which 
this  action  is  brought  was  not  so  specified,  and  conse- 
quently became  vested  in  the  assignee.  If  this  were 
not  so,  in  whom  would  the  property  in  those  articles 
be  vested  in  the  interval  between  the  vesting  order 
and  filing  the  schedule?  Besides,  suppose  the  insol- 
vent possessed  articles  of  the  privil^ed  class  to  an 
amount  exceeding  20L,  how  would  it  be  possible  to  tell 
which  of  those  articles  vested  in  the  assignees  and  which 
remained  in  the  insolvent?  Moreover,  an  insolvent  may 
not  desire  to  exerdse  his  right  of  claiming  any  articles. 
In  Lea  v.  Telfer  (a)  it  was  held,  under  the  old  Insolvent 
Debtors  Act,  1  G.  4.  c,  119.,  that  an  insolvent  could  not 

(a)  1  Car.  #  P.  146. 
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maintain  an  action  for  property  which  he  had  before  his  1861. 
insolvency,  even  though  the  assignee  did  not  interfere  to  Willbmbb 
prevent  him.  The  more  recent  Act,  7  &  8  Vict  c.  96.,  jackliw. 
'^to  amend  the  law  of  insolvency,  bankruptcy  and 
execution/'  by  sect.  9  enacts:  ''The  wearing  apparel, 
bedding,  and  other  necessaries  of  the  petitioner  and  his 
family,  and  the  working  tools  and  implements  of  the 
petitioner,  not  exceeding  in  the  whole  the  value  of  20/., 
may  be  excepted  by  the  petitioner  in  his  petition  from 
the  operation  of  the  said  recited  Act,''  (5  &  6  Vict  c.  116.), 
''and  of  this  Act,  and  in  such  case  shall  be  altogether 
excluded  from  the  operation  of  the  said  Acts :  Provided 
always,  that  such  excepted  articles,  with  the  values  thereof 
respectively,  to  be  ascertained  and  appraised,  if  the  Com- 
missioner shall  think  fit,  in  such  manner  as  he  shall  direct, 
be  fully  and  trulydescribed  by  the  petitioner  in  his  sche- 
dule, but  otherwise  the  exception  thereof  shall  be  of  no 
force  as  to  any  part  of  the  same/'  In  Taylor  v.  Roberts  (a), 
imder  that  statute,  where  an  insolvent  claimed  as  ex- 
cepted articles  "  Sundry  articles  of  furniture,  worth  in 
my  estimation  about  15/.,"  it  was  held  insufficient,  as  he 
was  bound  to  specify  each  article,  and  state  its  value. 

CocKBURN  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  The  37th  section  of  the  Insol- 
vent Debtors  Act,  1  &  2  Vict  c,  110.,  expressly  excepts 
from  vesting  in  the  provisional  assignee  imder  the  vest- 
ing order  articles  of  wearing  apparel,  and  working 
tools  and  implements  of  the  insolvent,  to  the  amount 
of  20/.  It  is  true  the  69th  section  requires  that  in  his 
schedule  the  insolvent  shall  state  if  he  claims  the  benefit 
of  the  exception  which  the  statute  gives  in  respect  of 

{a)  1  H.  #  X.  96. 
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1861.  privQ^ed  articles^  but  it  does  not  make  his  doing  ao  i 
WiLLSMKs  condition  on  which  the  question  whether  section  87  is  to 
Jaokuk  <^™6  ^^  operation  or  not  is  to  depend ;  and  as  sndi 
a  condition  is  not  to  be  found  in  any  other  section  of 
the  statute,  we  cannot  construe  it  as  containing  one. 
And,  although  it  may  be  urged  that  this  construction  of 
the  statute  will  enable  insolvents  to  work  firands  on 
their  creditors,  it  is  not  for  us  to  supply  what  flie 
Legislature  has  not  supplied. 

WiGHTMAN  J.  I  think  it  may  be  taken  for  granted, 
though  it  is  not  directly  admitted,  that  there  is  nothing 
here  to  shew  that  the  value  of  the  excepted  articles  daimed 
by  the  insolvent  exceeded  20/. ;  consequently  the  insol- 
vent is  entitled  to  claim  articles  to  that  amount ;  and 
those  articles  have  not  vested  in  the  assignees  under 
section  87  of  the  1  &  2  Viet  e.  110.,  as  the  rest  of  the 
property  of  the  insolvent  has  done.  It  is  nnneoessny 
to  consider  the  case  put  by  Mr.  Hawkins,  namely,  sap* 
posing  these  articles  were  mixed  with  others  of  the  same 
kind,  the  total  value  of  the  whole  amounting  to  a  snm 
exceeding  20L,  so  that  the  question  would  be  whidi  are 
the  goods  claimed  by  the  insolvent.  Some  difficult 
might  arise  there ;  but  in  the  present  case  there  is  none^ 
the  only  point  being,  did  these  articles  vest  in  the 
assignees  or  not  ? 

Blackburn  J.  The  37th  section  oi  stat.  1  &  2  Fact 
c.  110.  vests  in  the  assignees  all  the  personal  estate  of 
the  prisoner,  except  wearing  apparel,  working  tools  sad 
implements,  not  exceeding  the  value  of  20iL  Now,  if 
the  fact  were  that  the  working  tools,  &c.,  of  the  insol- 
vent did  exceed  the  value  of  20/.,  the  question  might 
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arise^  which  portion  of  them  not  exceeding  the  value        1861. 
of  20/.  should  belong  to  the  prisoner,  and  which  to  the     wilibmsr 
assignees.     I  am  not  prepared  to  express  an  opinion  on      j^okuv. 
that.     It  is  mmecessary  to  do  so,  for  on  the  evidence  as 
it  stands  the  whole  of  the  working  tools,  &&,  of  the  insol- 
vent are  not  shewn  to  have  exceeded  the  value  of  20/. 
Then  the  only  question  is,  whether  the  69th  section  of 
this  Act  makes  it  a  condition  on  the  non-vesting  of  these 
kinds  of  property  in  the  assignees  that  the  insolvent 
shall  truly  describe  in  his  schedule  the  articles  which 
he  claims.     Such  words  are  found  in  stat.  7  &  8  f^ict 
c.  96. s,  9.,  which  was  dted  by  Mr.  Hawkins;  but  they 
are  not  in  this  Act ;  though  it  might  have  been  more 
convenient  if  they  had  been  inserted. 

Rule  refused. 


The  Queen  against  Ejbby.  Thursday, 

November  IHl 

Where  ft  person  is  assessed  to  the  poor  rate  in  respect  of  his  own    Voting  in 
property,  ana  is  also  executor  of  a  person  whose  executors  are  assessed   veeiry. 
in  respect  of  property  of  the  deceased,  he  is  entitled  to  vote  at  a  Testiy,   bS  O.Z.c  69. 
under  58  G,  3.  c.  69.,  if  the  two  assessments  amount  to  25^.  Jovaing 

oualificatiofu, 

TTUDDLESTON  had  obtained  a  rule,  in  Trinity  ^^''''^' 
Term,  calling  on  George  Kirby  to  shew  cause  why 
an  information,  in  the  nature  of  a  quo  warranto,  should 
not  be  exhibited  against  him,  to  shew  by  what  authority 
he  claimed  to  exercise  the  office  of  vestry  clerk  of  the 
parish  or  township  of  Bicester  Market  End,  in  the  county 
of  Oxfordy  on  the  ground  that  he  had  not  a  legal  ma- 
jority of  votes  at  the  election  to  that  office. 

It  appeared  that  the  provisions  of  stat.  13  &  14  Vict, 
c.  57.,  relative  to  the  appointment  of  vestry  clerks,  had 
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1S61.  ^^^11  applied  to  and  were  in  force  in  the  pariah  or  town- 
The  QuBEK  ^^^P  ^^  Bicester  Market  End;  and  that^  at  a  meeting  for 
KiRBT  ^^^  purpose  of  electing  a  vestry  deik  under  section  6  of 
that  Aet^  George  Kirby,  one  of  the  candidatesiy  "obtained 
a  majority  over  his  opponent  Some  of  the  TOtes  were 
disputed^  on  grounds  to  which  it  is  mmeeesBaiy  to 
refer;  for  the  question. ultimately  resolved  itself  into 
this,  whether  William  Pahner^  who  voted  xV/r  Kirby,  was 
entitled  to  one  vote  or  two.  He  was  assessed  to  the  last 
rate  for  the  relief  of  the  poor  for  27/.  lOs.  in  respect  of 
a  house  and  premises  in  his  occupation,  which  it  was 
admitted  gave  him  one  vote.  He  was  also  assessed  in 
21/.  16s.  for  another  property,  and  was  also  one  of  the 
two  executors  of  IF.  Finch^  whose  executors  were  rated 
at  12/.9  and  the  question  was  whether,  as  these  two  sums 
together  amounted  to  25/.,  he  thereby  became  entitled 
to  a  second  vote. 

Lush  and  Field  shefi^ed  cause. — The  third  section  of 
the  58  G.  3.  c.  69.,  "  For  the  r^ulation  of  parish  ves- 
tries,^'  enacts :  "  In  all  such  vestries  every  inhabitant 
present,  who  shall,  by  the  last  rate  which  shall  have  been 
made  for  the  relief  of  the  poor,  have  been  assessed  and 
charged  upon  or  in  respect  of  any  annual  rent,  profit  or 
value,  not  amounting  to  50/.,  shall  have  and  be  entitled 
to  give  one  vote  and  no  more;  and  every  inhabitant 
there  present,  who  shall  in  such  last  rate  have  been 
assessed  or  charged  upon  or  in  respect  of  any  arnniftl 
rent  or  rents,  profit  or  value,  amounting  to  50/.  or  up- 
wards (whether  in  one  or  more  than  one  sum  or  charge), 
shall  have  and  be  entitled  to  give  one  vote  for  every 
25/.  of  annual  rent,  profit  and  value  upon  or  in  respect 
of  which  he  shall  have  been  assessed  or  charged  in  such 


V. 

RiBBT. 


XXV.  VICTORIA.  649 

last  rate,  so  nevertheless  that  no   inhabitant  shall  be        igei. 

entitled  to  give  more  than  six  votes ;  and  in  cases  where    xhe  Queen 

two  or  more  of  the  inhabitants  present  shall  be  jointly 

rated,  each  of  them  shall  be  entitled  to  vote  according  to 

the  proportion  and  amount  which  shall  be  borne  by 

him  of  the  joint  charge ;  and  where  one  only  of  the 

persons  jointly  rated  shall  attend  he  shall  be  entitled 

to  vote  according  to  and  in  respect  of  the  whole  of  the 

joint  charge/^     The  question  here  has  never  been  raised 

before ;  but  there  is  no  reason  why  this  person  should  not 

join  the  property  he  holds  in  his  personal  with  that 

which  he  holds  in  his  representative  character,  so  as  to 

make  up  the  amount  which  entitles  him  to  vote.     The 

statute  does  not    say  that  the  property  in  respect  of 

which  a  man  votes  shall  consist  of  one  tenement  or 

many;  the  object  of  it  was   to   give  every  person  a 

number  of  votes  proportionate  to  his  stake  in  the  parish. 

The  provision  in  the  section  that,  where  two  or  more 

inhabitants  are  jointly  rated,  each  shall  be  entitled  to 

vote  according  to  his  proportion  of  the  joint  charge, 

favours  this  construction. 

It  does  not  appear  in  the  present  case  whether  the  co- 
executor  of  Palmer  was  present  at  the  meeting;  but, 
even  if  he  were.  Palmer  is  entitled  to  vote  in  respect  of 
half  the  property  of  his  testator,  which,  together  with 
lus  own,  will  make  up  the  qualification. 

Huddleston  and  Sawyer,  in  support  of  the  rule. — The 
statute  requires  the  party  voting  to  be  "  assessed  and 
charged^^  to  a  certain  amount.  Here,  as  to  part  of  the 
property,  he  is  not  "assessed  and  charged;"  but  the 
assessment  and  charge  are  on  the  executors  of  a  person 
deceased.     The  Legislature  did  not  intend  that  qualifi- 

VOL.    I.  2   X  B.   &   8. 
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1861.        cations  in  different  rights  should  be  joined  for  this  puF- 
Tho  Queen    P^*®'     ^^^  provision  in  the  section  relied  by  on  the  other 
side  only  applies  to  the  case  where  partners  are  rated. 


V. 
KiSBY. 


CockburnC.  J.  This  rule  must  be  discharged.  It  turns 
entirely  on  the  question  whether  the  voter,  William 
Palmer,  was  entitled  to  two  votes  or  one.  It  is  admitted 
on  all  hands  that  he  was  entitled  to  one ;  so  that  the 
question  resolves  itself  into  this,  was  he  entitled  to  a 
second  on  the  facts  disclosed  ? 

It  appears  that  he  had  some  property  to  which  he  was 
assessed  to  the  poor  rate  in  his  individual  capacity,  but 
not  sufficient  to  make  out  a  qualification  for  a  second  vote, 
and  accordingly,  in  order  to  enable  him  to  give  a  second 
vote,  he  proposed  to  add  to  it  another  assessment  by 
which  he  was  assessed  to  the  poor  rate  as  executor  of  W, 
Finch.  The  two  qualifications  put  together  make  up 
more  than  enough  to  give  the  value,  and  the  point 
therefore  is  whether,  for  this  purpose,  property  held  by 
a  man  in  his  individual  capacity  can  be  added  to  that 
held  by  him  in  his  capacity  of  executor.  Looking  to 
the  statute  58  G,  3.  c.  69.,  on  which  this  question  turns, 
it  is  very  plain  that  the  intention  of  the  Legislature  was 
that  parties  assessed  to  the  poor  rate  should  vote  at  ves- 
tries in  respect  of  the  amount  of  the  property  to  which 
they  are  assessed ;  and  it  has  been  fairly  admitted,  and 
may  be  taken  as  established,  that  properties  in  the 
same  right  may  be  put  together  to  make  up  the  neces- 
sary amount.  If  this  be  so,  what  is  there  to  prevent  an 
executor  voting  in  vestry  if  the  property  held  by  him  as 
such,  and  duly  assessed^  is  sufficient  in  value.  I  do  not 
see  anything  in  the  Act^  or  in  its  policy,  to  prevent 
that,  nor  any  reason  why  he  should  be  excluded.     His 
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property  is  equally  liable  to  the  rate  with  that  of  any       iggi, 
other  person^  and  ought  to  be  represented  accordingly.    The  Quebw 
I  think  this  case  comes  within  both  the  letter  and  the  ^- 

JKlKBT* 

spirit  of  the  Act. 

WioHTMAN  J.  I  am  of  the  same  opinion^  and  for 
the  same  reasons. 

Blackburn  J.  Although  the  name  of  W.  Pabner 
does  not  appear  on  the  rate  for  a  portion  of  this 
property,  yet  Finches  executors  are  charged  for  it,  and 
it  is  open  to  him  to  shew  that  he  is  one  of  them. 
I  cannot  see  any  difference  between  the  property  being 
stated  as  belonging  to  FincVs  executors  and  its  being 
put  down  imder  the  name  of  fF.  Palmer  and  that  of 
his  co-executor.  I  do  not  think  it  necessary  to  con- 
sider whether  the  co-executor  of  Palmer  was  present 
at  this  vestry;  for,  suppose  he  were  (so  as  to  reduce 
the  qualification  to  the  lowest  amount),  Palmer  would 
still  be  entitled  to  6/.  in  respect  of  this  property,  and 
that,  taken  with  what  he  has  in  his  own  right,  raises  the 
sum  above  25/.,  and  he  therefore  would  have  a  right  to 
a  second  vote  unless  there  is  something  in  the  statute  to 
prohibit  him.  The  words  of  the  statute  appear  to  me 
to  express  that,  although  a  person  is  jointly  charged,  he 
may  still  vote  if  his  proportion  of  the  joint  charge  added 
to  the  amount  of  his  own  property  is  sufficient. 

More  express  words  might  have  been  made  use  of,  but 
enough  is  stated  to  shew  that  intention ;  and,  as  my 
Lord  Chief  Justice  said,  this  construction  likewise  carries 
out  the  spirit  of  the  Act. 

Bule  discharged. 

2x2 
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[r««ff^y,^^^   SoMMERViLLE  against  William   Miqehouse  and 


I860.] 

Church  rate. 
Limit  at  urn  of 
complaint. 
11  ^12  Viit. 
cA:\.8.\\. 
Action  against 
justices. 
11  cfl2  Vict. 
r.  44.  *.  1. 


another,  Esquires  (a). 


Declaration  against  justices  of  the  peace  alleged  that  the  plaintifrvif 
rated  to  a  church  rate,  which  was  demanded  on  tho  dth  September  18!>7: 
that  the  plaintiff  was  summoned  for  non  pajTuent  thereof  on  the  5th 
May  1859;  that  at  the  hearing,  on  the  12th  May  1859,  the  plaintiff  giTe 
eyidence  that  the  rate  had  been  demanded  of  him  and  the  matter  of 
complaint  had  arisen  more  than  six  months  before  the  complaint,  and 
contende<l  that,  by  stat.  11  &  12  Vict.  c.  43.  «.  11.,  the  defendants  had  no 
jurisdiction  :  vet  the  defendants  made  an  order  for  payment  of  the  nle, 
which  order  fiad  been  quashed.  Plea,  that  upon  the  hearing  of  the 
complaint  it  was  proved  that,  besides  the  demand  of  the  rate  in  the 
declaration  racutioneil,  the  same  was  again  demanded  on  the  25ih  JfcrcA 
1859,  and  tho  complaint  was  laid  within  six  calendar  months  from  the 
time  of  tliat  demand.  Upon  demurrer,  held,  that  it  was  within  the  dntf 
of  the  defendants,  as  justices,  to  determine  the  question  whether  a  com- 

?laint  w  as  made  within  the  time  limited ;  and  therefore,  by  sect.  1  of  stal 
1  &  12  Vict.  c.  44.,  the  action  was  not  maintainable  without  proof  cf 
malice  and  want  of  reasonable  and  probable  cause. 


^PHE  declaration  alleged  that  the  defendants  vere 
two  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Gloucester,  and  the  plaintiff  was  an  occupier 
of  a  paper  mill^  lands^  buildings  and  premises  in  the 
hamlet  of  Bitton,  in  the  parish  of  Bitton,  in  the  coimty 
aforesaid,  and  rated  in  respect  thereof  to  a  church  rate 
for  the  said  hamlet,  which  was  and  is  a  place  making 
its  own  church  rates,  in  the  sum  of  li  4».  O^rf.,  which 
church  rate  was  made  on  the  3d  February,  1857,  and 
was  duly  demanded  by  the  churchwardens  of  the  said 
hamlet,  from  the  plaintiff,  on  the  8th  September,  1857; 
and  which  church  rate  the  plaintiff  then  and  there 
refused  to  pay  j  and  the  plaintiff  was  in  due  form  of  hiw 

(a)  This  case  was  cited  in  tho  next  case,  and  is  therefore  reported 

out  of  its  order. 
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required,  by  a  summons  in  that  behalf  under  the  hand       [i860.] 
and  seal  of  one  of  Her  Majesty^s  justices  of  the  peace  sommerville 
for  the  said  county,  bearinff  date  the  5th  May,  1859,    .-.     ^• 

'"  °  if^  ^      MlBEHOUSE. 

and  duly  served  upon  the  plaintiff,  to  appear  on  the 
12th  Maxfy  1859,  before  Her  Majesty's  justices  of  the 
peace  for  the  said  county  at  the  Sessions  Room,  Law* 
forcTs  Gate,  in  the  said  county,  to  answer  to  the  com- 
plaint and  information  of  A.  S,,  one  of  the  churchwardens 
of  the  said  hamlet,  that  the  plaintiff  had  neglected  and 
refused  to  pay  the  sum  aforesaid,  to  which  it  was  alleged 
in^^the  summons  that  the  plaintiff  was  rated  in  the  said 
church  rate,  the  validity  of  which  rate  it  was  further 
alleged  in  the  summons  had  not  been  questioned  in  any 
Ecclesiastical  Court.  And  the  plaintiff  duly  attended 
in  obedience  to  the  summons,  at  the  time  and  place 
therein  mentioned,  before  the  defendants  then  and  there 
being  and  acting  as  two  of  Her  Majesty's  justices  of  the 
peace  for  the  county  of  Gloucester ;  and  the  matter  of 
the  complaint  and  information  was  then  entered  into 
and  heard  by  and  before  the  defendants  so  being  and 
acting  as  such  justices ;  and  evidence  was  given  to  the 
said  justices  by  and  on  behalf  of  the  said  A.S,,  as  such 
complainant  as  aforesaid,  in  support  of  the  informa- 
tion and  summons ;  and  the  plaintiff  then  and  there 
proved  to  the  defendants  then  being  and  acting  as  such 
justices,  and  tendered  and  produced  evidence  before 
the  defendants  then  being  and  acting  as  such  justices, 
which  was  wholly  uncontradicted  and  imdisputed,  and 
to  which  there  was  no  evidence  whatever  in  reply, 
that  the  said  church  rate  had  been  demanded  of  the 
plaintiff,  and  that  the  matter  of  the  complaint  and  in- 
formation aforesaid  had  arisen  more  than  six  calendar 
months  before  the  complaint  and  information  were  made 
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[I860.]      and  laid,  to  wit,  on  the  8th  September,  1857^  as  afofe- 
SoMMBBviLLB  Said;  and  the  plaintiflf,  by  his  attorney^  then  read  to 
MiBBHoutB.    ^^^  defendants,  then  being  and  acting   as    such  jns- 
ticesy  the  words  of  the  statute  in  that  case  made  and 
provided,  to  wit,  the  11  &  12  Vict  c.  48.  s.  11.,  and 
told  the  defendants  that  they  had  no  jurisdiction,  as 
such  justices,  in  the  matter  of  the  complaint  and  infor- 
mation, for  the  reason  aforesaid,  and  required  them  to 
dismiss  the  summons,  and  to  make  no  order  for  the 
payment  of  the  sum  thereby  demanded.     Yet  the  de- 
fendants, professing  and  assuming  to  act  as  such  jus- 
tices, but  having  no  right,  authority  or  jurisdiction  so 
to  do,  proceeded  to  make,  and  did  make,  an  order, 
under  their  hands  and  seals,  whereby  they  ordered  and 
appointed  the  plaintiff  to  pay  or  cause  to  be  paid  unto 
the  churchwardens  of  the  hamlet  of  BiUan,  the  sum  of 
1/.  45.  Oj^d,,  and  the  further  sum  of  lO^.  for  sadi  costs 
and  charges  of  the  said  churchwardens  concerning  the 
premises,  as  upon  the  merits  of  the  cause  did  appear  to 
them,  the  defendants,  just  and  reasonable ;  which  order 
had  since  then  and  before  the  commencement  of  this 
action  been  duly  quashed  by  Her  Mfgesty^s  Ck>urt  of 
Queen's  Bench  for  the  causes  aforesaid.     The  dedars- 
tion,  after  an  averment  that  all  things  had  been  dcHie 
by  the  plaintiff  and  had  happened  to  entitle  him  to 
recover  in  this  action,  concluded  thus :  ''And  the  phun« 
tiff  says  that,  by  reason  of  the  unlawful  act  of  the  defend- 
ants in  professing  and  assuming  to  act  as  such  justices 
as  aforesaid,  and  in  making  the  said  order  in  the  matter 
aforesaid,  whereof  as  aforesaid  they  had  no  jurisdiction, 
and  by  reason  of  the  plaintiff  being  liable  to  be  pro- 
ceeded against  further  in  the  matter  of  the  said  com- 
i  plaint  and  information,  and  to  have  his  goods  distrained 
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upon  if  he  shoidd  not  obey  the  order  as  aforesaid,  so      [I860.] 
long  as  the  same  remained  of  fxdl  force  and  not  quashed^  Sommebvujjb 
the  pkintilBf  has  been  put  to  great  inconvenience  and    hj^jhousk 
annoyance,  and  has  also  been  put  to  great  loss  and  ex- 
pense, and  has  necessarily  incurred  great  costs  in  and 
about    applying  to   Her  Majesty's  Court  of  Queen's 
Bench  for  a  writ  of  certiorari  to  remove  the  said  order 
into  the  said  Court,  and  for  a  rule  to  quash  the  said 
order,  and  in  and  about  the   proceedings  necessarily 
incidental  thereto/' 

Plea,  that  upon  the  hearing  of  the  complaint  by  the 
defendants,  as  in  the  declaration  mentioned,  it  was 
proved  on  behalf  of  the  said  A.  S.,  to  them  the  defend- 
ants,  and  which  proof  was  undisputed  by  the  plaintiff, 
that  besides  the  demand  of  the  rate  in  the  declara- 
tion mentioned,  the  same  was  again  demanded  by  the 
said  A»  S.y  being  then  one  of  the  churchwardens  of 
the  said  hamlet,  on  the  25th  Marchf  1859,  and  that 
the  plaintiff  then  again  neglected  and  refused  to  pay 
the  same,  and  that  the  said  last  mentioned  information 
and  complaint  was  laid  within  six  calendar  months  from 
the  time  when  the  last  mentioned  demand  and  refusal 
took  place,  and  the  said  A.  S.  on  the  said  hearing  relied 
on  the  last  mentioned  demand,  and  neglect  and  refusal, 
as  the  ground  of  this  complaint. 

The  defendants  also  demurred  to  the  declaration. 

Issue  on  the  plea,  and  demurrer  thereto. 

Joinder  in  demurrers. 

Gray,  for  the  defendants. — Assuming  that  the  cause 
of  complaint  was  complete  on  the  first  demand  of  the 
rate,  and  that  a  second  demand  could  not  be  made  so  as 
to  take  the  case  out  of  sect.  11  of  stat.  11  &  12  VicL 
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[I860.]  ^*  ^-f  ^^^  therefore  the  order,  being  made  without  juris 
SoMMERviLLB  dictioD,  WES  properlj  quashed,  still  this  action  will  not  lie 
MiBEHouBE.  First,  an  action  will  not  lie  against  justices  for  makinj 
an  invaUd  order,  if  they  honestly  made  a  mistake  in  law 
Harman  v.  Tappenden  (a),  Ackerley  v.  Parkinson  (6),  pea 
Lord  Kenyan.  Secondly,  the  plaintiffs  are  protected  bj 
stat.  11  &  12  VicL  c.  44.  The  action  cannot  be  main 
tained  imder  sect.  1,  because  the  declaration  does  noi 
allege  that  the  act  which  is  the  cause  of  action  wai 
done  maliciously,  and  without  reasonable  and  probabli 
cause.  Sect.  2  enacts,  that  "for  any  act  done  by  i 
justice  of  the  peace  in  a  matter  of  which  by  law  hi 
has  not  jurisdiction,  or  in  which  he  shall  have  ex 
ceeded  his  jurisdiction,  any  person  injured  thereby,  o: 
by  any  act  done  under  any  conviction  or  order  made  oi 
warrant  issued  by  such  justice,^^  may  maintain  an  actioi 
against  such  justice,  "  as  he  might  have  done  before  th< 
passing  of  this  Act,  without  making  any  allegation  in  hi 
declaration  that  the  act  complained  of  was  done  mali 
ciously,  and  without  reasonable  and  probable  cause.^ 
But  that  section  only  reserves  the  right  of  action  fo 
any  act  done  under  the  order,  and  was  not  intended  t 
give  a  new  cause  of  action  against  justices.  The  cost 
pf  bringing  up  the  order  for  the  purpose  of  quashing  i 
constitute  a  damnum  absque  injuria. 
The  Court  then  called  upon 

Lvsh,  for  the  plaintiff. — The  justices,  in  making  thei 
order  upon  a  complaint  made  more  than  six  monthi 
from  the  first  demand  and  refusal,  acted  without  juris 
diction ;  for,  although  they  had  jurisdiction  over  the  sub 
ject  matter,  it  appeared  in  the  course  of  the  inquir 

{a)  1  East,  555.  561,  562.  (h)  Z  M,  f  8.  411. 
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before  them  that  they  had  none  to  make  the  order,  [1860.] 
[^Cockbum  C.  J.  They  made  a  judicial  mistake  in  de-  sommkbvilus 
aiding  that  a  sufficient  complaint  was  made  within  the 
time  limited  by  sect.  11  of  stat.  11  &  12  Vict.  c.  43. : 
the  principle  of  immunity  for  judicial  acts  applies  to 
this  case.  Hill  J.  The  rule  is  laid  down  thus  in  Lin- 
ford  V.  Fitzroy  (a) :  "  The  broad  line  of  distinction  is 
this;  that  unless  the  duty  of  the  magistrate  is  simply 
and  purely  ministerial^  he  cannot  be  made  liable  to  an 
action  for  a  mistake  in  doing  or  omitting  to  do  any 
thing  in  the  execution  of  that  duty,  unless  he  can  be 
fixed  with  malice."  \_Cochbum  C.  J.  It  was  within  the 
duty  of  the  justices  to  determine  the  question  which  was 
raised  in  this  case  before  them :  indeed  that  question 
was  a  matter  which  they  were  bound  to  decide.  Hill  J. 
If  anything  had  been  done  under  the  order  it  might  be 
different :  as  soon  as  an  invalid  order  is  acted  upon  a 
trespass  is  committed.]  The  point  as  to  jurisdiction  is 
the  same  whether  the  order  is  acted  upon  or  not. 
\^HiU  J.  There  is  no  injuria  until  a  seizure  of  the  plain- 
tiff's goods  is  made  in  execution  of  the  order.  Cock" 
hum  C.  J.  There  was  a  good  cause  of  complaint  before 
the  justices,  but  a  statute  of  limitations  prevented  it 
from  being  proceeded  upon.]  If  justices  decide  wrongly 
as  to  their  jurisdiction  they  are  liable  to  an  action  for 
an  act  which  they  do  in  consequence. 

Per  Curiam  (Cockburn  C.  J.  and  Hill  J.) 

Judgment  for  the  defendants. 

(a)  13  Q.  B.  240.  247. 
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Friday,  Pease  and  others  against  Henry  Chaytob, 

November  8th.  t?         •  j  aT. 

. —  Lsquire,  and  another. 

Church  rate. 

63  G.  3.  e.  127.       Declaration  against  justices  of  the  peace  alleged  tfai^  the  plaintifis 
'l7*  ,.       ^        were  rated  to  a  church  rate,  the  validity  of  which  rate  was  disputed  bj 
ValuUty  oj        them;  that  they  were  summoned  for  non  payment  of  the  rate;  tliat  at 
of^ W^"  the  hearing  before  the  defendants  the  plaintife,  in  good  faith  dii^utiiig 

y*™^^'      .     .    the  validity  of  the  rate,  gave  the  defendants  notice  thereof :    yet  the 
Action  against   defendants,  not  acting  bona  fide  in  the  belief  that  they  wore  acting  in 
j  ^v^j^o  V"  f      co^ormity  to  law,  and  when  they  well  knew  that  they  had  not  juris- 

\  Si        12      diction  to  proceed,  made  an  order  for  parent  of  the  rate,  whidi  ordsr 

,  c.  44.  M.  1,  ^*     ^^  afterwards  quashed,  and  issued  their  warrant  of  distress,  by  yirtne 

of  which  the  gcKxls  of  the  plaintifib  were  distrained.  Flea^  as  to  the 
distraining  of  the  goods  of  tne  plaintifi& ;  that  the  warrant  was  issued 
on  the  application  of  the  churchwardens,  and  executed  by  their  direction 
as  well  as  by  the  command  of  the  defendants ;  and  that  the  plaintiffi 
afterwards  recovered  judgment  in  replevin  agsiinst  the  churchwardens. 
Upon  demurrer,  held, 
'  1.  That  the  allegations  in  the  declaration  sufficiently  shewed  that  the 

defendants  knew  that  the  validity  of  the  rate  was  bon&  fide  dimited, 
and  that  proper  notice  thereof  was  given  to  them ;  and  therefore,  by  the 
proviso  to  sect.  7  of  stat.  53  G.  3.  c.  127.,  they  acted  without  juiiadictioii 
in  making  the  order  and  warrant. 

2.  The  action  was,  therefore,  by  sect  2  of  stat  11  &  12  Vid.  e,  44., 
maintainable  without  proof  of  malice  and  want  of  reasonable  and  pro- 
bable cause. 

3.  Scmble,  per  Blackburn  J.  If  the  defendants  acted  erroneoualT 
under  the  belief  that  the  validity  of  the  rate  was  not  bon&  fide  disputed^ 
the  action  would  bo  within  sect.  1  of  stat  11  &  12  Vict.  c.  44, 

4.  The  proviso  in  sect.  7  of  stat  53  G.  3.  c.  127.,  which  takes  away 
the  jurisdiction  of  justices  where  the  validity  of  the  rate  is  honk  fide 
disputed,  extends  to  Quakers. 

n^HE  first  count  of  the  declaration  (dated  27th  Jtme 
1859)  alleged  that  the  defendants  were  two  justices  of 
the  peace  for  the  county  o{  Durham,  and  the  plaintiffs  were 
lessees  and  occupiers  of  a  colliery  and  premises  in  the 
chapeky  of  St,  HelerCs,  Auckland,  in  the  said  county^  and 
the  plaintiffs^  by  a  certain  name  or  style,  that  is  to  say 
^^  Joseph  Pease  and  others,  or  Company,  owners  of  St. 
Helen's  Colliery,'''  were  rated  to  a  church  rate  for  the 
said  chapelry,  in  a  certain  sum,  that  is  to  say^  8/.,  the 
validity  of  which  rate  was,  at  the  time  of  the  making  of 
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the  rate^  and  from  thence  hitherto  has  been  and  still  is,  1661* 
disputed  by  the  plaintiffs ;  that  the  plaintiffs  were  sum-  ISbasb 
moned  to  answer  a  complaint  that  they  had  refused  to  pay  chattob. 
the  sum  of  8/.  6s.  4id.,  being  the  amount  of  the  said  sum 
of  8/.,  together  with  another  sum  of  6^.  4d,,  to  which 
the  plaintiff  had  also  been  rated  in  like  manner  as 
aforesaid  to  the  said  church  rate,  the  validity  of  which 
they  disputed ;  that  they,  by  their  agent,  attended  pur- 
suant to  the  summons,  and  the  hearing  of  the  com- 
plaint was  adjourned  to  the  6th  January,  a.  d.  1859, 
and  upon  that  day  they  again  attended  by  their  agent 
before  the  defendants,  and  the  matters  of  the  complaint 
were  then  entered  into  and  heard  by  the  defendants. 
"  And  the  plaintiffs  say,  that  at  the  time  of  the  hearing 
of  the  matters  of  the  said  complaint,  they  the  plaintiffs 
in  good  faith,  truth  and  sincerity,  disputing  and  intend- 
ing to  dispute  the  validity  of  the  said  rate,  upon  the 
hearing  of  the  said  complaint  by  their  said  agent,  gave 
to  the  defendants,  then  being  and  acting  as  such  justices 
as  aforesaid  notice,  that  they  the  plaintiffs  disputed  the 
validity  of  the  said  rate^  and  required  the  defendants,  as 
such  justices  as  aforesaid,  to  forbear  from  and  not  to  give 
judgment  in  respect  of  the  matters  of  the  said  complaint. 
And  the  plaintiffs  further  say  that,  upon  the  said  hear- 
ing of  the  said  complaint  by  the  defendants  as  such 
justices  as  aforesaid,  there  was  not  evidence  given  to  or 
before  the  defendants  that  they  the  plaintiffs  did  not,  in 
fact  or  in  good  faith,  dispute  the  validity  of  the  said  rate, 
or  that  they  did  not  give  such  notice  to  the  defendants 
as  aforesaid.  Yet  the  plaintiffs  in  fact  further  say  that 
the  defendants  afterwards;  and  not  acting  bona  fide  in 
the  belief  that  they  were  acting  as  such  justices  as 
aforesaid,  or  that  they  were  acting  in  conformity  to 
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1861.  law,  but  wilfully,  wrongfully  and  of  set  purpose  diare- 
Pg^gg  garding  the  said  notice,  and  the  duty  of  the  defendants 
as  such  justices  as  aforesaid,  and  knowingly  and  wilfully 
disregarding  and  disobeying  the  statute  in  such  case 
made  and  provided,  and  wrongfully  and  oppressively, 
and  contrary  to  law,  assuming  to  act  as  such  justices  as 
aforesaid  in  the  matters  of  the  said  complaint  when 
they  had  not,  and  when  they  well  knew  they  had  not, 
jurisdiction  to  proceed  farther  thereupon,  or  to  make  or 
give  any  order,  direction  or  judgment  upon  the  said 
matters  of  the  said  complaint,  and  notwithstanding 
such  disputing  by  the  now  plaintiffs,  and  sucli  notice 
thereof  to  them  the  defendants  given  as  aforesaid; 
proceeded  to  give,  and  did  give,  judgment  in  respect  of 
the  matters  of  the  said  complaint,  and  did  then  make 
a  certain  order  in  writing,  under  the  hands  and  seals  of 
them  the  defendants,  for  the  payment  by  the  plaintiflb 
of  the  said  sum  of  8/.,  together  with  a  sum  of  money 
for  costs,  in  which  order  the  plaintiffs  were  described 
by  the  name  or  style  of  'Joseph  Pease  and  others,  owners 
of  Saint  Helen's  Colliery  f  and  which  said  order  by  the 
defendants  so  made  as  aforesaid  was  as  follows.''  [The 
order  was  set  out,  dated  the  6th  January  1859.]  That 
the  said  order  was  removed  into  this  Coiui;  by  certiorari, 
and  before  the  commencement  of  this  suit  was  quashed. 
"  That  afler  the  making  of  the  said  order  by  the  de- 
fendants so  made  unlawfully  and  without  jurisdiction  as 
aforesaid,  and  before  the  removal  thereof  into  the  said 
Court  here  as  aforesaid,  the  defendants,  having  notice  of 
the  premises  aforesaid,  and  that  the  said  order  was  null 
and  void,  and  of  no  force  or  effect  in  law,  and  that  they 
the  defendants,  as  such  justices  as  aforesaid,  had  no 
jurisdiction,  power  or  authority  to  act  further  in  the 
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matters  of  the  said  complaint  as  aforesaid^  and  no  juris-.  1861. 
diction,  power  or  authority  by  distress  and  sale  of  the  ^^abe 
goods  of  the  plaintiffs  or  otherwise  howsoever  to  levy 
the  said  sums  of  money  by  the  said  order  of  the  de- 
fendants, so  wrongfully  and  unlawfully  ordered  to  be 
paid  by  the  plaintiffs  as  aforesaid.  Yet  the  plaintiffs 
in  fact  further  say  that  the  defendants  further,  wilfully, 
wrongfully  and  unlawfully  assuming  to  act  as  such  jus- 
tices as  aforesaid,  and  for  the  purpose  of  unlawfully  and 
wrongfully  levying  the  amount  of  the  said  sums  of 
money  in  and  by  the  said  order  so  unlawfully  and 
wrongfully  ordered  to  be  paid  as  aforesaid  by,  distress 
and  sale  of  the  goods  of  the  plaintiffs,  by  their  warrant 
under  the  hands  and  seals  of  them  the  defendants,  and 
directed  to  the  constable  of  fVest  Auckland  and  all  other 
peace  officers  in  the  said  county  of  Durham,  did  wrong- 
fully and  unlawfully  command  the  said  constable  and 
peace  officers  in  Her  said  Majesty's  name  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  plaintiff, 
who  were  therein  described  as  Joseph  Pease  and  others,  and, 
which  said  warrant  of  the  defendants  was  and  is  in  these 
words."  [The  warrant,  which  was  set  out,  was  dated  the 
3d  February  1859,  and  described  the  plaintiffs  as  "  Joseph 
Pease  and  others,  owners  of  St  Helenas  Colliery,  in  the 
said  county,  being  persons  commonly  called  Quakers."] 
"And  by  virtue  of  which  said  warrant  of  the  defendants 
so  wrongfully  and  unlawfully  made  and  issued,  and, 
delivered  to  the  said  constable  and  peace  officers  as 
aforesaid,"  divers  of  the  cattle,  goods  and  chattels  of 
the  plaintiffs  were  unlawfully  and  wrongfully  seized, 
taken  and  distrained,  whereby  the  plaintiffs  were  obliged 
to  apply,  and  did  apply  for  and  obtain,  a  writ  of  certiorari 
to  remove  the  said  order  into  this  Court,  and  were  also 
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1861.       obliged  to  apply  and  did  apply  for  and  obtam  a  role  tc 

Peasb       quash  the  said  order,  and  were  also  obliged  to  cause  the 

Ghattor.     ^^  order  to  be,  and  the  same  was,  accordingly  quashed  j 

and  the   plaintiffs  were    put    to  and    incurred   great 

expences,  costs  and  charges  &c. 

Second  plea,  to  so  much  of  the  causes  of  action  in 
'  the  first  count  of  the  declaration  mentioned  as  relates 
to  or  were  occasioned  by  the  seizing,  taking  and  dis- 
training of  the  cattle,  goods  and  chattels  of  the  plaintifi 
as  in  the  said  count  mentioned  :  the  defendants  say  that 
the  said  warrant  by  virtue  of  which  the  said  cattle,  goods 
and  chattels  were  so  seized,  taken  and  distrained  was 
applied  for  and  was  issued  on  the  application,  at  the 
instance  and  on  the  behalf  of  2>.  V.  and  71  S.,  then 
1^  being  the  churchwardens  of   the  said  chapeliy,  and 

^  the  said  warrant  was  executed,  and  the   said  cattle^ 

goods  and  chattels  were  so  seized,  taken  and  distrained, 
by  and  by  the  direction  and  order  and  on  the  behalf  of 
the  said  D.  V.  and  T.  S..,  as  well  as  by  the  command 
of  the  defendants.  And  the  defendants  furflier  say  tha^ 
after  the  cattle,  goods  and  chattels  were  so  seized^  taken 
and  distrained,  the  plaintiffs  commenced  and  levied  a 
plaint  or  action  of  replevin  in  the  county  court  of  Dirr- 
ham,  holden  at  Bishop  Auckland,  in  the  said  counfy, 
against  the  said  D.  V,  and  T.  S.,  for  and  in  respect  of 
the  said  seizing,  taking  and  distraining  of  the  said  catQe, 
goods  and  chattels,  and  the  damages  thereby  occasioned 
to  the  plaintiflfe,  and  thereupon,  by  virtue  of  certain  pro- 
cess issued  out  of  and  by  the  last  mentioned  court,  the 
said  cattle,  goods  and  chattels  were  replevied  and  re* 
delivered  to  the  plaintiffs;  and  such  proceedings  were 
thereupon  had  in  the  said  plaint  or  action  that  after- 
wards it  was  considered  in  and  by  the  last  mentioned 


V. 

Chattor. 


XXV.   VICTORIA.  663 

court  that  the  plainti£&  should  recover  against  the  said  1861. 
D.  V.  and  T.  S.,  11.  18*.  for  the  said  seizing^  taking  and  pilii 
distraining  of  the  said  cattle^  goods  and  chattels  and 
damages^  and  2/.  3*.  4d.  for  the  costs  and  charges  of 
the  plaintiffs  in  and  about  the  last  mentioned  suit^  as 
by  the  proceedings  in  the  last  mentioned  Court  appears^ 
which  said  judgment  still  remains  in  fiill  force  and 
effect  and  not  in  the  least  reversed  or  made  void. 

The  defendants  also  demurred  to  the  first  count. 

Demurrer  to  the  second  plea. 

Joinder  in  demurrers. 

Hindmarch,  for  the  plaintiffs. — Section  7  of  stat.  53  6r. 
3.  c,  127.^  which  gives  power  to  justices  of  the  peace  to 
enforce  the  payment  of  a  sum  not  exceeding  10/.  due  upon 
a  church  rate^  contains  a  proviso  ''  that  if  the  validity  of 
such  rate^  or  the  liability  of  the  person  firom  whom  it  is 
demanded  to  pay  the  same^  be  disputed^  and  the  party 
disputing  the  same  give  notice  thereof  to  the  justices,  the 
justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  persons  demanding  the  same  may  then  proceed 
to  the  recovery  of  their  demand,  according  to  due  course 
of  law,  as  heretofore  used  and  accustomed.^'  The  effect 
of  the  proviso  is  that,  as  soon  as  it  appears  that  there  is 
a  question  as  to  the  validity  of  the  rate,  the  summary 
jurisdiction  is  at  an  end  {a).  It  is  alleged  in  the  decla^ 
ration  that,  at  the  hearing  of  the  complaint,  the  validity 
of  the  rate  was  bona  fide  disputed  by  the  plaintiffs,  and 
that  is  admitted  by  the  demurrer  to  the  declaration. 
Consequently  the  act  of  issuing  the  warrant  of  distress 
upon  the  goods  of  the  plaintiffs  was  not  an  act  done  by 

(a)  See  BicketU  v.  Bodenkam,  ^A,^E,  433.  443. 


T. 

Chaytor. 


664  MICHAELMAS  TERM. 

1861.  the  justices  in  the  execution  of  their  duty  witih  respect 
Peask  to  a  matter  within  their  jurisdiction^  which  is  protected^ 
if  not  done  maliciously  and  without  reasonable  and 
probable  cause^  by  sect.  1  of  stat.  11  &  12  Vict.  e.  44; 
but  was  an  act  done  by  them  in  a  matter,  of  which  by 
law  they  had  not  jurisdiction,  and  thesefore  the  action 
lies,  by  sect.  2,  without  an  allegation  in  the  declara- 
tion that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause.  In  Leary  y.  Patrick  (a) 
there  was  a  conviction  by  justices,  adjudging  the  plaintiff 
to  pay  a  penalty,  but  silent  as  to  costs,  and,  a  distress 
warrant  having  issued  for  the  penalty  and  costs,  it  was 
held  that  the  seizure  of  the  plaintiff's  goods  was  an 
excess  of  jurisdiction  for  which  an  action  of  trespass  lay 
under  sect.  2.  Lord  Campbell  said,  p.  272 :  "  Stat  11  &  12 
Vict  c.  44.  s,  2.  leaves  the  remedy  of  a  party  injured  the 
same  as  it  would  have  been  before  that  Act,  in  cases  in 
which  justices  have  acted  without  jurisdiction  or  have 
exceeded  their  jurisdiction,  provided  that  the  conviction 
has  been  quashed  before  action.^^  In  Barton  v.  JBrick^ 
nell  (jb)j  a  conviction  of  the  plaintiff  directed  that  in  case 
of  non-payment  of  a  penalty  and  costs,  if  there  should 
not  be  sufficient  distress,  the  plaintiff  should  be  set  in 
the  stocks  :  after  his  goods  were  distrained,  the  convic- 
tion was  quashed  on  account  of  the  illegal  altematiye  as 
to  confinement  in  the  stocks ;  and  it  was  held  that  the 
defendant  was  protected  by  sect.  1  of  stat.  11  &  12  Vict. 
c.  44.  from  an  action  of  trespass  for  the  distress ;  but 
the  Judges  intimated  an  opinion  that,  if  the  plaintiff  had 
been  put  in  the  stocks  under  the  illegal  alternative,  an 
action  would  have  lain.     ICochbiim  C.  J.     That  point 

(o)  15  Q,  B,  2G6.  (6)  13  Q,  B.  393. 
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was  not  necessary  to  be  decided  in  that  case.  I  am  in-  1861. 
clined  to  think  that  sect.  1  goes  farther  than  the  Judges  pil^i 
there  thought.  Wightman  J.  Section  1  applies  when  chaytoe. 
the  justice  acts  within  his  jiirisdiction^  but  irregularly : 
section  2  when  he  acts  without  jurisdiction,  or  in  excess  of 
his  jurisdiction.]  Sect.  1  applies  where  a  justice  con- 
victs a  person  without  any  evidence  of  the  offence 
charged.  Sommerville  v.  Mirehouse  (a)  will  be  cited  for 
the  defendants.  In  that  case,  upon  a  complaint  to  jus- 
tices for  non-payment  of  a  church  rate,  it  was  contended 
that,  there  having  been  two  demands  of  the  rate,  the 
first  more  than  six  months  before  the  complaint,  the 
cause  of  complaint  was  at  an  end  when  that  demand  was 
made;  but  the  justices  held  that  the  second  demand,  which 
was  made  within  six  months,  might  be  relied  on  as  the 
ground  of  complaint,  and  made  an  order  for  payment. 
The  order  having  been  quashed,  this  Court  held  that  an 
action  agaiust  the  justices  was  not  maintainable,  seeing 
that  it  was  within  their  duty  to  determine  the  question 
whether  there  was  a  complaint  within  six  months. 
l^Cochburn  C.  J.  In  this  case  the  justices  would  have 
to  decide,  whether  the  notice  that  the  validity  of  the 
rate  was  disputed  was  given  bona  fide.]  Upon  the 
pleadings  it  is  admitted  that  there  was  a  dispute.. 
[Blackburn  J.  There  is  no  averment  in  the  declaration 
negativing  that  the  justices  adjudicated  on  the  ground 
that  they  did  not  believe  that  the  notice  was  bon&  fide 
given.]  That  would  come  from  the  defendants  by  way 
of  plea.  The  judgment  of  the  justices,  that  notice  was 
not  given  bon&  fide,  would  not  be  conclusive.  {Black- 
bum  J.  But  it  would  bring  the  case  within  sect.  I  of 
stat.  11  &  12  Vict,  c,  44.,  and  take  it  out  of  sect.  2.. 

(a)  3  L.  T.  N,  S.  294.    Reported  supra,  p.  G52. 
VOL.    I.  2   Y  B.    &   8. 
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1861.       Does  ihifi  count  charge  more  thaa  that  the  defendants^ 
Pg^gj        without  reasonable  and  probable  cauae,   believed  that 

Chattor.  ^^^^  ^^  ^o  ^^*^  fi^®  dispute?]  The  dedanticm 
negatives  everything  which  would  shew  that  there  wu 
not  a  bonH  fide  dispute,  and  therefore  the  iBwiing  the 
warrant  was  without  jurisdiction. 

Secondly,  it  will   be   said  that  the  warrant  of  dis- 
J  tress  was  issued  against  the  plaintiflEs  as  Quakers,  and 

therefore  the  proceeding  was  under  stat.  7  &  8  /F.  8. 
c  34.  s.  4.  But  the  order  does  not  state  that  the 
plaintiffs  were  Quakers ;  and  further  stat.  58  G.  3. 
c.  127.  8.  7.  applies  to  Quakers.  In  Backhaute,  app., 
TTie  Churchwardens  of  Bishopwearmauth,  resps.  (a),  on  a 
case  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  it  was  held  that,  when  a  Quaker  was  summoned 
before  justices,  under  stat.  7  &  8  fPI  8.  c.  34.  s.  4,,  for 
non-payment  of  church  rate,  if  he  boniL  fide  disputed 
the  validity  of  the  rate  the  jurisdiction  of  the  justices 
was  taken  away  by  stat.  53  G.  3.  c.  127.  s.  7.  [He  did 
not  argue  in  support  of  the  demurrer  to  the  second 
plea.] 

Heath,  for  the  defendants. — First,  stat.  53  G.  3.  c.  127. 
gives  the  justices  a  general  jurisdiction  for  enforcing 
payment  of  a  sum  not  exceeding  10/.,  due  upon  a  church 
rate,  provided  the  validity  of  the  rate  or  the  liability  of 
the  person  from  whom  it  is  demanded  be  not  disputed. 
In  this  case  the  justices  must  have  determined  that  the 
validity  of  the  rate  was  not  bona  fide  disputed^  and 
therefore,  by  sect.  1  of  stat  11  &  12  Vict  c.  44.,  the 
declaration  ought  to  have  alleged  that  the  acts  which 
are  the  causes  of  action  were  done  maliciously  and  with- 
er) 9  a  B,  N.  S.  315. 
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out  reasonable  and  probable  cause.     [He  cited  Tozer  v.       1861. 
Child,  in  error  (a),  Gamett  v.  Ferrand  (b),  Hamond  v.        Pbasb 
Howell  {c),  there  cited.]     The  statements  in  the  dedara-     Chattob. 
tion  are  not  equivalent  to  such  an  allegation. 

Secondly.  No  action  lies  against  justices  for  a 
judicial  act  done  by  them  in  the  execution  of  their 
office  within  their  general  jurisdiction;  that  is,  in  a 
case  where  they  had  jurisdiction  at  the  commence- 
ment of  the  proceeding;  The  Marshalsea  Case  (d)^ 
BtishelTs  Case  {e),  per  Vaughan  C.  J.  In  Acherley  v.  Par- 
kinson  (f),  where  the  defendant,  as  vicar  general  of  the 
bishop,  had  excommunicated  the  plaintiff  for  not  taking 
upon  him  administration  of  an  intestate's  effects,  and  the 
citation  by  which  the  plaintiff  was  cited  was  void,  and  the 
proceedings  thereupon  had  been  set  aside,  and  there  was 
no  malice;  the  subject  matterof  the  judgment  beingwithin 
the  defendant's  jurisdiction,  it  was  held  that  no  action 
would  lie.  [  Wightman  J.  In  that  case  the  defendant 
had  jurisdiction,  but  exercised  it  irregularly  and  erro- 
neously.] Barton  v.  Bricknell  {g)  decided  that,  though 
the  warrant  was  informal,  yet,  if  the  plaintiff  did  not 
suffer  the  portion  of  the  sentence  which  was  illegal  he 
could  not  maintain  an  action.  In  Sommerville  v.  Mire" 
house  (A)  the  order  must  have  been  quashed  on  the  ground 
of  want  of  jurisdiction,  though  it  appears  that  no  cause 
was  shewn  against  the  rule  for  quashing  it.  [Blackburn  J. 
The  form  of  the  order  is  not  set  out  in  the  declaration 
in  that  case.     In  one  sense  there  was  want  of  jurisdic- 

(a)  7  ^  #  B,  377.  (6)  6  -B.  #  C  6U. 

(c)  1  Mod.  184 ;  2  Mod.  218.  (d)  10  Bep,  68  6.  76  a. 

(e)  Vaugh.  135.  138,  139 ;  71  Jones,  13.  15. 
if)  3  M,  4-8.  411.  i£!)  13  Q.  B.  393. 

(A)  Reported  supra,  p.  652. 
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1861.       tio^  ^^  ^^^  justices  to  make  the  order ;  but  if  the  certio- 
P^TsE       ^^  ^  ^^*  taken  away  it  is  not  necessary^  in  order  to 
quash  an  order^  that  want  of  jurisdiction  should  be  shewn 
on  the  face  of  the  order.     Cockbum  C.  J.  It  is  sufficient 
that  there  is  error  in  the  proceeding.    In  SammerviUe  t. 
Mirehouse,  it  being  required  by  sect.  11  of  stat.  11  &  12 
VicL  c.  43.^  that  the  complaint  should  be  made  within 
six  months  from  the  time  of  the  demand,  the  justices 
adjudicated  that  there  was  a  complaint  within  that  time. 
In  this  case,  by  sect.  7  of  stat,  53  G.  3.  c.  127.,  the 
jurisdiction    of  the  justices   is   taken  away  under  the 
particular  circumstance  of  the  validity  of  the  rate  being 
disputed ;  and  it  does  not  appear  that  the  justices  de- 
cided that  there  was  no  bona  fide  dispute  as  to  the 
validity  of  the  rate.] 

Thirdly,  The  defendants  did  not  proceed  under  stat, 
53  tr.  3.  c.  127.  The  warrant  states  that  the  plainti£& 
were  Quakers,  and  it  is  not  alleged  in  the  decla- 
ration that  they  are  not  Quakers.  [^Cochbum  C.  J. 
It  is  rather  a  startling  proposition  that  Quakers  are 
not  in  the  same  position  as  other  subjects  of  the 
realm  with  reference  to  the  enactment  enabling  per- 
sons  summoned  before  justices  of  the  peace  for  non- 
payment of  church  rate  to  dispute  the  validity  of  the 
rate.]  Stat.  7  &  8  f F.  3.  c.  34.  s.  4.  gave  a  sum- 
mary jurisdiction  to  enforce  payment  of  church  rates 
not  exceeding  10/.  against  Quakers,  /md  in  that  statute 
there  is  no  such  proviso  as  in  sect.  7  of  stat.  53  G.  3. 
c.  127.  l^Cochhurn  C.  J.  The  Quaker  cannot  be  de- 
prived of  the  benefit  of  stat.  53  G.  3.  c.  127.,  which 
applies  to  all  the  subjects  of  the  realm,  by  its  being  said 
that  the  proceeding  is  taken  under  the  former  Act. 
The  two  statutes  are  inconsistent  with  each  other,  and 
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therefore  the  latter  repeals  the  former.  The  plaintiff  ^o^x 
did  not  refuse  payment  of  the  rate  on  the  ground  of  ^ease 
scruple  of  conscience :  he  disputed  the  validity  of  the  qb^ytor 
rate.]  It  is  submitted  that  the  two  statutes  are  not  incon- 
sistent. And^  if  the  former  is  not  repealed,  the  justices 
were  not  without  jurisdiction,  although  they  might  in- 
tend to  act  imder  the  latter  statute.  [Blackburn  J.  In 
Backhouse,  app.,  The  Churchwardens  of  Bishopwearmouth, 
resps.  (a),  the  order  for  payment  of  the  church  rate  was 
made  upon  the  appellant  as  a  Quaker;  and  therefore  it 
is  a  stronger  case  than  the  present.]  The  Court  will 
not  consider  itself  bound  by  that  decision,  because  there 
could  not  be  an  appeal  from  it  {b).  [Coakburn  C.  J.  It 
is  the  decision  of  a  Court  of  co-ordinate  jurisdiction, 
and  if  you  wish  it  to  be  reviewed  you  must  go  to  a 
Court  of  error.] 

Fourthly.  The  action  was  brought  too  late.  By  stat. 
53  G,  3.  c.  127.  s.  12.,  every  action  brought "  for  any  thing 
done  in  pursuance  of  this  Act"  "  shall  be  commenced  with- 
in three  calendar  months  next  after  the  fact  committed." 
This  declaration  is  not  in  trespass  for  seizing  and  taking 
the  goods  of  the  plaintiff;  but  alleges  ''by  virtue  of 
which  said  warrant  of  the  defendants,  so  wrongfully  and 
unlawfully  made  and  issued,"  the  goods  and  chattels  of 
the  plaintiffs  "were  unlawfully  and  wrongfully  seized, 
taken  and  distrained."  [  Wightman  J.  The  declaration 
may  now  be  in  case ;  though  formerly,  if  the  justices 
acted  without  jurisdiction,  it  would  have  been  in  tres- 
pass.] The  making  of  the  order  and  the  warrant  by  the 
defendants  constitute  the  cause  of  action  complained  of. 
[He  cited  Theobald  v.  Crichmore^c).]  [Cockburn  C.  J .  The 

(a)  9  a  B.  N.  8.  315. 

(ft)  See  Candlish  v.  Simpson,  ante,  p.  367,  per  Cramptan  J. 

{c)  1  B.  cf  Aid.  227. 
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1861.       making  of  the  order  and  the  warrant  were  only  an  in- 
p^^jg       choate  cause  of  action,  which  wae  not  complete  till  the 
^-J'  goods  of  the  plamtiffs  were  seized.] 

Fifthly.  If  the  seizure  of  the  goods  of  the  plaintiffB 
under  the  warrant,  although  not  expressly  alleged  to  hare 
ij9  been  done  by  the  defendants,  is  the  cause  of  action,  the 

plea  of  judgment  recovered  in  the  repleyin  suit  agamst 
jj  the  churchwardens,  who  were  concerned  jointly  with 

the  plaintiff  in  that  seizure,  is  an  answer. 

Hindmarchy  in  reply. — The  order  should  haye  shewn 
that  the  proceeding  was  against  a  Quaker,  if  the  justices 
did  not  act  under  stat.  53  G.  8.  c.  127.  As  to  the  action 
being  too  late,  it  is  not  shewn  on  the  record  that  the 
warrant  was  executed  and  the  costs  were  incurred 
more  than  three  months  from  the  commencement  of 
the  action. 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  declaration 
is  good,  and  that  the  demurrer  must  be  orerruled. 

The  whole  question  turns  on  the  construction  of  stat. 
53  6r.  3.  c.  127.  s,  7.,  with  reference  to  the  facts  as 
disclosed  in  the  declaration;  and  we  must  take  it  as 
admitted  on  the  record  that,  upon  this  complaint  against 
the  plaintiffs  for  non-pajrment  of  church  rate  coming  on 
to  be  heard  before  the  justices,  the  defendants,  the 
plaintifis  bona  fide  disputed  the  validity  of  the  rate, 
and  gave  the  necessary  notice  thereof  to  the  justices; 
that  the  justices,  being  satisfied  that  such  notice  was 
given  and  that  there  was  a  bonfi  fide  dispute  as  to  the 
validity  of  the  rate,  nevertheless  proceeded  to  adjudicate 
on  the  complaint.  Jurisdiction  in  the  matter  of  en- 
forcing payment  of  church  rate,  as  regards  all  the  sub- 
jects of  the  Queen  generally,  was  given  to  justices  for 
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the  6r8t  time  by  stat.  63  G.  8.  c.  127.  s.  7. ;  and  in  the  1861. 
same  section  follows  this  proviso.  (His  Lordship  read  piilsi 
it.)  The  effect  of  this  enactment,  coupled  with  the  chaxtob. 
proviso,  is  to  give  jurisdiction  to  justices  to  enforce 
payment  of  church  rate,  by  issuing  their  warrant  of 
distress  upon  the  goods  of  the  party,  except  where  the 
validity  of  the  rate,  or  the  liability  of  the  person  firoxn 
whom  it  is  demanded,  is  disputed,  and  the  party  gives 
notice  thereof  to  the  justices.  I  admit  that  the  question 
whether  the  validity  of  the  rate  or  the  liability  of  the 
party  is  bonft  fide  disputed,  and  whether  notice  of  the 
intention  to  dispute  it  has  been  properly  given  to  the 
justices,  is  a  question  on  which  it  is  competent  for  them 
to  adjudicate.  Such  an  answer  to  the  complaint  would 
be  in  the  nature  of  a  plea  to  the  jurisdiction  of  the 
Court,  and  therefore  within  the  competency  of  the  Court 
before  whom  that  plea  was  preferred  to  decide.  But 
on  the  demurrer  to  this  declaration,  it  must  be  taken 
that  the  justices  had  no  cause  to  believe  that  the  validity 
of  the  rate  was  not  bona  fide  disputed ;  nor  was  there 
any  ground  for  saying  that  due  notice  was  not  given  to 
them  of  the  intention  to  dispute  the  validity  of  the  rate. 
Therefore,  there  being  a  valid  plea  to  the  jurisdiction  of 
the  Court,  they  were  bound,  in  compliance  with  the 
proviso  in  sect.  7,  to  forbear  giving  judgment  upon 
the  complaint,  and  were  in  the  same  position  as  if  the 
statute  which  gave  them  jurisdiction  had  never  passed : 
in  other  words,  they  were  deprived  of  jurisdiction  in 
the  matter.  Notwithstanding,  they  made  an  order  and 
issued  their  warrant,  under  which  the  plaintiffs'  goods 
were  seized;  therefore  this  action  may  be  maintained. 

WiGHTMAN  J.     The  plaintiffs  in  their  declaration 
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1861.       complain  that  the  defendants,  as  justiceB,  not  hmaf 
p^^^       jurisdiction  so  to  do,  issaed  their  warrant  of  distrain 
Chittob.     ^^^  caused  the  goods  of  the  plaintiffs  to  be  taken  fa 
payment  of  a  church  rate.     The  question  is  whether,  m 
issuing  their  warrant  and  so  cansiii^  the  goods  of  Ae 
plaintiffs  to  be  taken,  the  justices  acted  without  jiirii* 
diction,  or  whether  they  had  joriadiction  to  issue  to 
warrant,  and  there  has  been  merely  a  want  of  fonn  or 
irregularity  in  the  proceeding,  which   would  make  it 
necessary,  in  order  to  maintain  an  action  against  tkem, 
to  allege  that  the  act  was  done  maliciously  and  withool 
reasonable  and  probable  cause.     It  appears  to  me,  on 
the  face  of  this  declaration,  that  thongh  in  the  M 
instance  the  defendants  had  jurisdiction  to  inquire  into 
the  complaint  made  by  the  applicants  for  a  wanrant  of 
distress  for  payment  of  the  church  rate^  yet,  when  thej 
found  that  the  plaintiffs  bona  fide  intended  to  dispute 
the  validity  of  the  rate,  their  jurisdiction  from  that  time 
ceased,  and  they  ought  to  have  held  their  hands  and 
forborne  from  giving  judgment  in  the  case.     If  it  had 
appeared  on  the  face  of  the  declaration,  or  might  be 
inferred  by  reasonable  construction  firom   some  allega- 
tions  in    it,   that    they   had   reasonable    ground    fiir 
believing  that  the  plaintiff  did  not  bona  fide  dispute 
the  validity  of  the  rate,  the  question  might  have  been 
different     But  it  is  alleged  that  *'the  plaintiffs,  in  good 
faith,  truth  and  sincerity  disputing  and   intending  to 
dispute  the  validity  of  the  said  rate  upon  the  hpau-jng 
of  the  said  complaint,^^  gave  notice  that  they  disputed 
the  validity  of  the  rate.     Moreover,  it  is  allied  th^ 
the  defendants,  ^^  not  acting  bona  fide  in  the  belief  ^h^ 
they  were  acting  as  such  justices  as  aforesaid^  or  that 
they  were  acting  in  confonnity  to  law,''  ''and  when 
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they  well  knew  that  they  had  not  jurisdiction  to  proceed       1861. 
farther/'  nevertheless  made  an  order  and  issued  their       pease 
warrant  of  distress.     These  allegations  are  admitted  by     CHAYTOft. 
the  demurrer^  and  shew  that  the  justices  were  proceed- 
ings notwithstanding  they  knew  that  there  was  a  bona 
fide  dispute  as  to  the  validity  of  the  rate.  Stat.  53  G.  3. 
c.  127.  s.  7.,  under  which  the  proceedings  were  taken^ 
contains  a  prohibition  against  their  so  proceeding^  and 
therefore  they  acted  without  jurisdiction  in  making  the 
order  and  in  issuing  their  warrant :  the  act  was  coram 
non  judice ;  and^  consequently^  the  declaration  may  be 
supported,  without  an  allegation  that  the  warrant  was 
issued  maliciously  and  without  reasonable  and  probable 
cause. 

Blaceusubn  J.  I  am  also  of  opinion  that  judgment 
on  the  demurrer  to  this  declaration  ought  to  be  given  for 
the  plaintiffs.  Jurisdiction  is  given  to  justices  of  the  peace 
to  enforce  the  payment  of  church  rates  by  sect.  7  of  stat. 
53  G.  3.  c,  \27,y  unless  there  is  a  dispute  as  to  the 
validity  of  the  rate  or  the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  it,  and  notice  thereof  be 
given  to  them.  It  appears  sufficiently  upon  the  fiawje  of 
this  declaration  that  there  was  a  bona  fide  dispute  as  to 
the  validity  of  the  rate,  and  that  notice  thereof  was 
given  to  the  justices  by  the  party  disputing  the  same, 
and  therefore,  according  to  the  terms  of  the  proviso  in 
that  section,  they  ought  to  have  forborne  giving  judgment. 
There  might  be  a  case  in  which,  though  there  was  a 
bona  fide  dispute,  the  justices  erroneously  came  to  the 
conclusion  that  there  was  no  bona  fides  and  that  a 
dispute  did  not  exist,  and  then  proceeded,  notwith- 
standing their  jurisdiction  was  taken  away.     In  such 
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Ig^l.       a  case  I  Bhould  think  that  their  judgment  would  k 
PEASE       void,  because  in  fact  a  dispute  did  eriat.     BntlahodJ 
^-  also  think  that,  if  they  adjudicated  under  a  belief  dat 

a  dispute  did  not  exist,  thejr  would  be  acting  ia  ik 
execution  of  their  duty  as  justicea  with  resped  to  t 
matter  within  their  jurisdiction,  and  conaeguentiy  wotH 
be  entitled  to  the  qualified  protection  of  aect.  1  oiM^ 
11  &  12  Vict.c.  44b,  viz.,  that  in  an  action  faron^ 
against  them  it  should  be  all^^  and  proved  that  Ae 
act  was  done  malicionsly  and  without  reaaonaUe  oi 
probable  cause.  At  one  time  I  doubted  how  the  aD^ 
gations  in  this  declaration,  which  is  of  unniimiy 
Jength  and  prolixity,  were  to  be  tmderstood  ;  but  I  w 
agree  with  my  brother  Wightman  that  those  allegatioM^ 
as  admitted  on  the  demurrer,  must  be  read  as  asaotiiiK 
not  that  the  justices  did  not  believe,  though  wnn|^i 
that  there  was  a  bona  fide  dispute  as  to  the  vahdifcf  (if 
the  rate,  but  that  they,  knowing  that  there  was  wuk 
a  bona  fide  dispute,  disregarded  it  and  went  on  to  ad^ 
dicate.  Therefore  they  proceeded  without  jurisdietioB, 
and  are  liable  to  this  action. 

Judgment  for  the  plainti£b  on  Ik 
demurrer  to  the  declaration. 

Judgment  for  the  defendants  on  fte 
demurrer  to  the  plea. 
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1861. 


In  the  matter  of  a  plaint  between  Ann  Webb  ^ondav. 

Young  and  The  Brompton,  Chatham,  Gil-  

LiNGHAM  and  Rochester  Waterworks  Com-  i9#2o^<.' 
pany  (limited).  70. 

8iay  0/ action. 
Bond, 
By  Stat  19  &  20  Vict,  c,  108.  s,  39.,  in  certain  cases,  if  a  defendant    Corporation, 
objects  to  the  action  being  tried  in  the  County  Court,  and  gives  security 
to  be  approTed  of  b^  the  registrar,  the  action  shall  be  stayed ;  and  by 
sect.  70  "  such  security  shall  be  at  the  cost  of  the  party  giving  it,  and 
in  the  form  of  a  bond,  with  sureties  to  the  other  party :"  and  in  the  form 

given  in  the  Schedule  of  Forms  to  the  Bules  of  Practice  of  the  County 
ourts,  the  bond  purports  to  be  executed  by  the  party  and  two  sureties : 
Held, 

1.  That  thereostrar  could  not  decline  to  approve  a  bond,  on  the 
ground  that  the  defendant  was,  by  law,  incompetent  to  execute  a  bond. 

2.  That  whore  the  defendants  were  an  incorporated  joint  stock  Company, 
limited,  it  was  within  the  scope  of  their  general  authority  to  execute 
such  a  bond. 

TN  this  Term  {November  2d),  Prentice  obtained  a  rule 
calling  upon  the  plaintiff  and  the  Registrar  of  the 
County  Court  of  Kent,  holden  at  Rochester^  to  shew 
cause  why  the  registrar  should  not  approve  and  receive, 
as  of  the  1st  November^  the  bond  tendered  to  him  by 
the  defendants,  under  stat.  19  &  20  Vict.  c.  108.  s.  89. 

It  appeared  &om  the  affidavits  that,  on  the  28d 
October,  1861,  a  plaint  was  entered  by  the  plaintiff  in 
the  said  County  Court  against  the  defendants  for  the 
sum  of  50/.,  for  damages  sustained  by  the  pldntiff 
through  the  negligence  of  the  defendants.  The  defend- 
ants objected  to  the  action  being  tried  in  the  County 
Court,  and,  in  pursuance  of  stat.  19  &  20  Vict, 
c,  108.  s,  39.,  gave  the  notice  required  by  rule  184  of 
'^  The  rules  and  orders  for  regulating  the  practice  of 
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1861.  *t6  County  Courts,  and  forms  of  proceeding  therein''  (a). 
Re  Yousa  ^^  *^®  ^^7  appointed  by  the  registrar  for  the  execatum 
Brompton&c  ^^  *^®  bond,  the  attorney  for  the  defendants  tendered  to 
Waterworks  t^e  registrar,  for  his  approval,  a  bond  in  the  form  set 
forth  in  the  "  Schedule  of  Forms  to  the  rules  of  prsctioe 
of  the  County  Courts,  No.  81  ^'  (ft),  under  the  commoo 
seal  of  the  Company,  and  executed  by  the  two  parties 
It  was  admitted  that  the  sureties  were  sufficient ;  but,  no 
specific  power  in  the  act  of  incorporation  of  the  Com- 
pany enabling  the  directors  to  give  the  bond  tendered 
being  shewn,  the  registrar  declined  to  approve  the  bond, 
on  the  following  grounds :  1st,  that  the  Company  could 
not  give  such  a  bond;  2ndly,  that  money  might  be 
deposited ;  and,  3dly,  that  the  defendants  had  thdr 
remedy  by  certiorari,  and  consequently  were  not  damni- 
fied by  his  refusal. 

G,  DenmansndF.  Az/^^eZ/shewed cause  for  the  r^jistrar. 
— One  of  the  courses  which  a  defendant  objecting  to  the 
action  being  tried  in  the  County  Court  may  take,  in 
order  to  remove  it,  is  prescribed  by  stat.  19  &  20  HeL 
c.  108.  s.  39.,  which  enacts  that,  '^  if  in  any  action  of  tort 
the  plaintiff  shall  claim  a  sum  exceeding  5/., ....  and  the 
defendant  shall  give  security,  to  be  approved  of  by  the  r^;is- 
trar,  for  the  amount  claimed,  and  the  costs  of  trial  in  one 
of  the  superior  Courts  of  common  law,  not  exceeding 
in  the  whole  the  sum  of  150Z.,  all  proceedings  in 
the  County  Court  in  any  such  action  shall  be  stayed." 
By  sect.  70,  "  Where  by  this  Act,  or  any  Act  relating  to 
the  County  Courts,  a  party  is  required  to  give  security, 
such  security  shall  be  at  the  cost  of  the  party  giving  it,  and 

(a)  See  Pollock's  Practice  of  the  County  Courts,  4tli  ed.,  App.  to 
Part  L,  p.  84.  (h)  See  Id.  p.  108. 
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in  the  form  of  a  bond,  with  sureties,  to  the  other  party /^  1861. 
But  this  latter  section  applies  only  to  cases  in  which  Re  y  ouiia 
the  party  is  capable  of  executing  a  bond.  Another  course  ^^^^^^q^j  ^c. 
is  open  to  the  defendants  under  sect.  71,  which  enacts,  Wat«rworks 
that  "where  by  this  Act,  or  any  Acts  relating  to  the 
County  Courts,  a  party  is  required  to  give  security,  he 
may  in  lieu  thereof  deposit  with  the  registrar  ^^  "a  sum 
equal  in  amount  to  the  sum  for  which  he  would  be  re 
quired  to  give  security .''  The  defendants  in  this  case 
could  not  give  a  valid  bond,  and  therefore  the  proper 
course  for  removing  the  cause  was  by  depositing  a  sum, 
under  sect.  71.  A  form  of  bond  is  given  in  the 
"  Schedule  of  Forms  to  the  Rules  of  Practice  of  the 
County  Coui'ts,  No.  31.''*  But  the  statute  does  not  con- 
template  a  bond  being  executed  by  defendants  who  are 
not  at  liberty  to  bind  themselves.  It  would  not  be  fair 
on  the  sureties  to  take  such  a  bond,  and  the  registrar 
would  be  liable  to  the  plaintiff  if  he  took  a  bond  not 
according  to  the  statute.  [Blackburn  J.  If  the  taking 
of  the  bond  was  bona  fide  he  would  incur  no  liability.] 
A  corporation  can  only  execute  a  bond  when  it  is  within 
the  scope  of  their  general  authority.  [They  cited  Hill  v. 
The  Manchester  and  Salford  Waterworks  Company  (a).] 
[Blackburn  J.  In  that  case  the  bond  was  given  for 
money  borrowed.  Why  docs  the  fact  of  the  party  being 
a  corporation  prevent  them  from  executing  this  bond  ? 
A  certiorari  to  remove  an  indictment  against  a  corpora- 
tion is  granted  upon  the  corporation  entering  into  a 
bond  under  its  corporate  seal.  The  words  in  sect  70, 
"  the  party  giving  it,**  viz.  the  bond,  mean  the  party  to 
the  action.  Cockbum  C.  J.  This  bond  i^  necessary  for 
the  defence  of  the  corporation,  assuming  the  case  is  a 

(a)  5  B.  4'  Ad.  800. 
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1861.  proper  one  to  be  tzied  in  a  siqperior  Ccrait.  IftlieptHy, 
Be  Yorso  being  a  paoper  or  inac^Tcnt,  prc^KMes  to  give  abcHidwidi 
B^omriojikc.  s^ifficicnt  sureties,  the  registrur  would  be  bound  to 
^oBM^  receive  it,  only  he  would  inquire  m<Mre  Tigilaiitly  into  the 
sufficiencT  of  the  sureties.  fUffhiaum,  J.  Otherwise  s 
pauper  could  not  remoTC  a  cause  firom  the  Coantf 
Court  Suppose  an  action  against  a  minor^  who  wooU 
not  be  liable  on  the  bond,  still  sect.  70  aaya  that  ''the 
party^'  shall  give  a  bond.  Cockbwrm  C  J.  If  a  defiend- 
ant  is  incompetent  to  execute  a  bond,  would  not  a  bond 
executed  by  the  sureties,  the  principal  not  being  a  paitj 
to  it,  be  sufficient?  Blackburn  J.  Corporations  are  de- 
prived of  the  benefit  of  being  examined  upon  intenogi- 
tories  by  an  oversight  in  stat.  1  WUL  4.  c.  22.^  beesme 
a  corporation  cannot  take  an  oath ;  but  there  is  nothing 
in  stat.  19  &  20  Vict.  c.  108.  to  exdade  oorporatiaDS 
firom  the  benefit  of  that  Act] 


C  G.  Addison,  appeared  for  the  plaintiff^  bat  did  not 
argue. 

Prentice  was  not  heard  in  support  of  the  role. 

CocKBUKN  C.  J.  Under  stat  19  &  20  FieL  c.  106. 
the  r^istrar  has  only  to  see  that  a  bond  is  execnted  by 
the  party  to  the  action  with  sufficient  sureties.  Farther, 
I  think  that  the  execution  of  this  bond  was  within  the 
scope  of  the  general  power  of  the  corporation. 

WiGHTMAN  and  Blackburn  JJ.  concurred. 

Rale  absolute. 


XXV.   VICTORIA.  679 

1861. 


The  Queen  against  The  Burial  Board  for  the  Wednesday, 

Parishes  of  St.  John,  Westgate,  and  Elswick,  

in  the  Borough  and  County  of  Newcastle  c.  128. «.  is. ' 

_,  Closed  burial 

UPON    lYNE.  ground. 

Bepair, 

Stat  18  &  19  Vict  e.  128.  «.  18.,  which  enacts  that,  in  eTeir  case  in 
which  any  order  in  council  is  issued  for  the  discontinuance  of  ourials  in 
any  churchyard  or  burial  ground,  the  Burial  Board  or  Churchwardens 
shall  maintain  such  churchyard  or  biuial  ground  of  any  parish  in  decent 
order,  and  also  do  the  necessanr  repair  of  the  walls  and  other  fences 
thereof^  and  the  expences  shall  be  repaid  by  the  overseers,  upon  the 
certificate  of  the  Bunal  Board  or  Churchwardens,  out  of  the  poor  rate  of 
the  parish  or  place  in  which  such  churchyard  or  burial  ground  is 
situate,  unless  there  shall  be  some  other  fund  legally  chargeable  with 
such  expences,  does  not  apply  to  a  burial  ground  which  is  not  a  buzial 
ground  of  any  parish,  but  is  the  property  of  private  persons. 

"IY^ANDAMUS  to  the  Burial  Board  for  the  parishes 
of  Si.  John,  Westgate,  and  Elsunck^  in  the  borough 
and  county  of  Newcastle  upon  Tyne.  The  writ  recited 
that,  on  the  18th  February,  in  the  year  of  our  Lord 
1854,  being  after  the  passing  of  stat.  16  &  17  Vict, 
c,  134.,  entitled  *'  An  Act  to  amend  the  laws  concerning 
the  burial  of  the  dead  in  England  beyond  the  limits 
of  the  metropolis,  and  to  amend  the  Act  concerning  the 
burial  of  the  dead  in  the  metropolis,''  it  appeared  to 
Her  Majesty  in  council,  upon  the  representation  of  one 
of  the  principal  Secretaries  of  State,  that,  for  the  pro 
tection  of  the  public  health,  burials  in  a  certain  burial 
ground  called  St  PauTs  Churchyard,  situate  and  being 
in  the  township  of  Westgate,  in  the  borough  and  county 
of  Newcastle  upon  Tyne,  should  be  wholly  discontinued, 
and  Her  Majesty  thereupon  did,  by  the  advice  of  her 
privy  council,  in  due  form  of  law  order  that,  after  t 
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-ggj^        time  mentioned  in  the  said  order,    and    long   since 


elapsed^  that  is  to  say  the  1st  May,  1854,  boriab  in 

The  Queen 

V.  the  said  burial  ground  should  be  wholly  discontinned. 

Burial  Board  of  ,,     ,.  ^     t    %  i  ii  :ii_-i. 

St.  John,      That  all  things  had  been  done  and   happened  wnicn 

W  yglVl  A  TV. 

were  necessary  to  be  done  and  to  happen  in  order  to 
authorize  and  empower  Her  Majesty  to  make  the  same 
order,  and  to  oblige  all  persons  whom  it  might  ooneem 
in  that  behalf  to  discontinue  to  bury  in  the  said  burial 
ground  after  the  1st  May  1854,  and  to  make  the  same 
order  binding  and  effectual  to  all  intents  and  purposeSi 
That  the  township  of  Westgate  and  the  township  of 
Elstoick  respectively  were  places  having  separate  overseen 
and  maintaining  their  own  poor  and  were  townships  for 
which  and  for  the  parish  of  SL  John,  such  joint  Burial 
Board  as  aforesaid  had  been  formed  by  the  name  c^ 
the  Burial  Board  for  the  parishes  of  St.  Jolin^  Wat- 
gate^  and  Elswick,  in  the  borough  and  county  of  New* 
castle  upon  Tyne ;  and  the  said  township  of  Westgaie 
is  the  township  and  place  described  in  the  name  by 
which  the  said  Burial  Board  is  so  incorporated  as  the 
parish  of  JFestgate,  That  the  said  burial  ground  at 
the  time  of  the  making  of  the  order  and  always  was 
a  burial  ground  to  which,  according  to  the  true  intent 
and  meaning  of  the  said  Act  of  Parliament,  the  order  ex- 
tended ;  and  that  the  said  burial  ground  was  not  a  burial 
ground  of  Quakers  or  Jews  within  sect.  2.  That 
such  burial  ground  was  the  property  of  certain  private 
persons,  and  the  same  was  expressly  mentioned  in  such 
order.  That  the  said  burial  ground  was  not  a  ceme- 
tery within  sect.  5.  That,  since  the  making  of  the 
order,  burials  in  the  said  burial  ground  had  been  dis- 
continued in  obedience  to  the  order.     That^   at  the 


lurial  Board  of 
St.  Joun, 
Wmtqatb. 
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time  of  the  making  of  the  order,  there  were,  and  iggj 
thence  continually  hitherto  had  been,  and  still  were,  "^^73^ 
certain  walls  and  other  fences  of  and  belonging  to 
the  burial  ground.  That  the  burial  ground  was  not, 
and  for  a  long  time  had  not  been,  in  decent  order. 
That  the  walls  and  fences  of  the  burial  ground  were, 
and  for  a  long  time  had  been,  out  of  repair,  and 
did  require,  and  for  a  long  time  had  required,  certain 
necessaiy  repair.  That  there  were  not,  and  never  had 
been,  any  churchwardens  or  churchwarden  chargeable 
under  the  said  Act  or  otherwise,  or  liable  or  com- 
pellable under  the  SEud  Act  or  otherwise,  to  maintain 
such  burial  ground  in  decent  order,  or  to  do  the 
necessary  repair  to  the  walls  and  other  fences  thereof : 
and  that  there  was  no  person  legally  chargeable  with 
the  coats  and  cxpencea  of  maintaining  the  said  burial 
ground  in  decent  order,  and  of  the  necessary  repair  of 
the  walls  and  other  fences  thereof,  except  in  so  far  as 
the  rates  made  or  to  be  made  for  the  relief  of  the  poor 
of  the  township  of  Westgate,  in  which  the  said  burial 
ground  is  situate,  were  by  the  said  Act  constituted  and 
made  such  fund.  And  that  the  defendants,  having 
notice  and  knowledge  of  the  premises,  had,  alter  the 
passing  of  the  said  Act,  and  after  the  making  of  the 
said  order,  neglected  and  refused,  and  still  did  neglect 
and  refuse,  to  maintain  such  burial  ground  in  decent 
order,  and  to  do  the  necessary  repair  of  the  walls  and 
fences  thereof,  although  they  had  been  often  requested 
BO  to  do,  in  violation  of  ttie  said  Act  and  of  their  duty. 
The  writ  commanded  the  defendants  to  maintain  the 
s^d  burial  ground  in  decent  order,  and  do  the  neces- 
sary  repairs  of  the  walls    and   other    fences   thereof. 
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!  1861.  Return. — That  the  burial  ground  in  the  writ  of  man- 

The  QuEBN  damns  mentioned  was  not  a  churchyard  or  burial  ground 
Burial  lioanl  of  ^^  ^^^  parish  or  of  any  place  having  separate  overseen 
St.  John,  ^^^  maintaining  its  own  poor,  but  was  the  property  of 
certain  private  persons.  And  that,  in  the  year  1854, 
the  vestry  of  the  parish  of  St  John,  at  a  meetmg  pro- 
perly convened,  resolved  that  a  burial  ground  should  be 
provided  for  the  parish  under  the  Acts  of  Parliament 
in  such  case  made  and  provided,  and  duly  fq[>pointed 
a  Burial  Board  for  the  parish,  and  all  things  happened 
and  were  done  necessary  to  constitute  the  said  Burial 
Board  a  Burial  Board  for  the  parish ;  and  from  thence- 
forth continually  the  Burial  Board  for  the  parish  of 
SL  John  had  been  and  was  a  body  corporate.  And  that^ 
in  the  said  year  1854,  the  vestry  of  the  township  of 
WestgaUf  at  a  meeting  properly  convened  under  the 
said  Acts,  resolved  that  a  burial  ground  should  be  pro- 
vided for  the  said  township  under  the  said  Acts  of 
Parliament,  and  duly  appointed  a  Burial  Board  for  the 
said  township,  and  all  things  happened  and  were  done 
necessary  to  constitute  the  said  last  mentioned  Burial 
Board  a  Burial  Board  for  the  said  township;  and 
from  thenceforth  continually  the  Burial  Board  for  the 
township  of  Westgate  had  been  and  was  a  body  cor- 
porate, and  had  been  and  was  the  Burial  Board  for 
the  said  township,  and  the  Burial  Board  of  the  place  in 
which  the  said  burial  ground  is  situated.  And  that^  in 
the  said  year  1854,  the  vestry  of  the  township  of  /?&- 
wicky  at  a  meeting  properly  convened  under  the  said 
Acts,  resolved  that  a  burial  ground  should  be  pit>yided 
for  the  township  of  Elswick  under  the  said  Acts  of  Par- 
liament, and  duly  appointed  a  Burial  Board  for  the  said 
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township^  and  all  tilings  happened  and  were  done  neces-        1861. 
sary  to  constitute  the  said  last  mentioned  Board  a  Burial  "rh©  Quben 
Board  for  the  said  township ;    and  from   thenceforth  Bu^jal  Board  f 
continually  the  Burial   Board  for  the  said  township      St.Johh, 

*^        WSSTGATE. 

of  Elswick  had  been  and  was  a  body  corporate.  And 
that^  after  the  yestries  of  the  said  parish  and  the  said 
two  townships  had  respectively  so  resolved  as  afore- 
said^ and  the  said  three  Burial  Boards  had  been 
so  constituted  as  aforesaid,  the  vestries  of  the  said 
parish  and  two  townships  concurred  in  providing 
one  burial  ground  for  the  common  use  of  such  parish 
and  townships  in  accordance  with  the  provisions  of  the 
said  Acts^  and  the  Burial  Boards  for  the  same  parish 
and  two  townships  became  and  were  entitled,  subject  to 
the  terms  agreed  upon  by  the  said  vestries,  to  act  as  one 
joint  Burial  Board  for  the  said  parish  and  two  townships, 
for  the  purpose  of  providing  and  managing  such  one 
burial  ground,  and  taking  and  holding  lands  for  the 
same ;  and  thereupon  the  defendants,  being  the  said 
joint  Board,  became  and  were,  for  such  purposes  only 
as  last  aforesaid,  a  body  corporate  by  the  said  name  of 
*^The  Burial  Board  for  the  parishes  of  St,  Johuy  West- 
gate  and  Ebwick,  in  the  borough  and  county  of  Neu)castle 
upon  TyneJ' 
Demurrer  and  joinder  therein. 

T.  Jonfs  (of  the  Northern  Circuit),  for  the  prosecu- 
tors.— First,  the  walls  of  this  burial  ground,  which  has 
been  closed  by  order  in  council,  are  to  be  kept  in  repair 
at  the  public  expence.  That  involves  the  question  whether 
there  was  authority  to  close  it  imder  stat.  16  &  17  Vict, 
c.  134.  S8. 1  and  2.  [Mellish,  contri,  admitted  that  it  had 
been  properly  closed,  and  that  the  last  proviso  in  sect-  2 

2  z  2 
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1861.        was  not  applicable.]     By  sect.  18  of  stat.  18  &  19  FicL 
The  Queen     ^'  128.,  "  In  every  case  in  which  any  order  in  conncil 
BurialBoardof  ^^  ^^^Gcn  OF  shall  hcrcaftcr  be  issued  for  the  discon- 
St.  John,      tinuance  of  burials  in  any  churchyard  or  burial  gromid, 
the  Burial  Board  or  Churchwardens,  as  the  case  may  be, ' 
shall  maintain  such  churchyard  or  burial  ground  of  any 
parish  in  decent  order,  and  also  do  the  necessary  repair 
of  the  walls  and  other  fences  thereof,  and  the  costs  and 
expences  shall  be  repaid  by  the  overseers,  upon  the  cer- 
tificate of  the  Burial  Board  or  Churchwardens,  as  the 
case  may  be,  out  of  the  rate  made  for  the  rehef  of  the 
poor  of  the  parish  or  place  in  which  such  churchyard  or 
burial  ground  is  situate,  unless  there  shall  be  some  other 
fund  legally  chargeable  with  such  costs  and  expences.^' 
The  only  words  which  create  any  difficulty  are  ''  such 
churchyard  or  burial  ground  of  any  parish  /'  but  the 
generality  of  the  preceding  words,  ''in  every  case'*  and  "in 
any  church  yard  or  burial  ground,'^  shew  that  the  obli* 
gation  imposed  by  sect.  18  was  intended  to  be  correlatiTe 
with  the  order  in  council  for  closing.  And  the  concluding 
part  of  the  section  directs  that  the  expences  of  the  re- 
pairs shall  be  repaid  out  of  the  poor  rate  of  the  parish 
"  in  which  such  churchyard  or  burial  ground  is  situate." 
{^Blackburn  J.  The  section  does  not  say  that  the  expenee 
shall  be  repaid  out  of  that  fund,  if  the  burial  ground  is 
not  the  burial  ground  of  the  parish.]     The  Court  will 
not  be  guided  entirely  by  the  use  of  one  preposition 
instead  of  another  in  a  particular  clause,  but  will  look 
to  the  whole  section,  and  to  enactments  in  other  statutes 
in  pari  materia  which  throw  light  upon  it,     [^Cockburn 
C.  J.     The  burial  ground  of  a  parish  is  very  different 
from  a  burial  ground  in  a  parish.]     The  words  ''  unless 
there  shall  be  some  other  fund  legally  chargeable  with 
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such  costs  and  expences'*  plainly  refer  to  some  other  1861. 
burial  grounds  than  burial  grounds  of  a  parish.  ICock-  xhe  Queen 
burn  C.  J.  The  legislature  may  have  contemplated  a  BunalBoardof 
parish  burial  ground  having  some  fund  appropriated  to*  ^^Jq^tb. 
its  repair.]  By  sect.  21  of  stat.  24  &  25  Vict  c.  61., 
for  amending  The  Local  Grovernment  Act,  1858,  ^^  All 
local  Boards  of  Health  constituted  Burial  Boards  may 
from  time  to  time  repair  and  uphold  the  fences  sur- 
rounding any  burial  ground  which  shall  have  been  dis- 
continued as  such  within  their  jurisdiction  :''  this 
indicates  the  policy  of  the  legislature  to  be  that  all 
burial  grounds  shall  be  kept  in  decent  order  by  some 
person.  [  Wightman  J.  In  that  enactment  the  legisla- 
ture seem  to  have  thought  it  necessary  to  make  some 
provision  for  the  repair  of  the  fences  of  burial  grounds 
not  being  parish  burial  groimds.  Blackburn  J.  Who  was 
liable  to  maintain  the  fence  of  this  burial  ground  before 
it  was  closed?]  There  was  no  liability  on  anybody. 
[He  then  contended,  secondly,  that  the  liability  was 
upon  this  joint  Burial  Board,  and  referred  to  sections 
10,  23  and  24  of  stat.  15  &  16  Vict.  c.  85.,  extended  to 
parishes  not  in  the  metropolis  by  sect.  7  of  stat.  16  &  17 
Vict  c.  134.  and  sect.  2  of  stat.  20  &  21  Vict  c.  81. ;  but 
the  judgment  of  the  Court  renders  it  unnecessary  to 
report  the  argument  on  this  question.] 

Mellish,  for  the  defendants  —Sect.  18  of  stat.  18  &  19 
Vict.  c.  128.  only  applies  to  the  burial  groimd  of  a  parish 
properly  so  called.  By  the  interpretation  clause  (sect.  52) 
of  stat.  15  &  16  Vict  c,  85.,  which  is  extended  to  parishes 
not  in  the  metropolis  by  sect  7  of  stat.  16  &  17  Vict 
c.  134.,  the  word  "'  parish'  shall  mean  every  place  having 
separate  overseers  of  the  poor,  and  separately  maintaining 
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1861.        its  own  poor/'     The  construction  contended  for  by  the 
The  Queen    prosecutors   requires  that  the  words  ''of  any  parish,'' 

St.  John,      should  be  struck  out :  for  according  to  that  constme- 

Westoate.  ° 

tion  the  words  ''  in  any  parish/'  would  be  unmeaning 

or  useless.  Sect.  8  of  stat  20  &  21  Fict  e.  81.  in- 
tended to  give  a  remedy  for  this  case :  it  enables  the 
vestry  of  any  parish^  in  which  any  burial  ground  closed 
by  order  in  council  is  situate  to  purchase  it,  and 
declares  that  it  shall  then  be  subject  to  all  the  conditions 
affecting  the  burial  grounds  of  the  parish  in  which  it  is 
situate :  so  that  the  Burial  Board  would  then  be  liable 
to  maintain  the  fence.  Sect.  2  of  stat.  16  &  17  Vki. 
c,  134.  makes  a  distinction  between  parochial  and  non- 
parochial  biuial  grounds:  it  enacts  that  no  order  io 
council  for  closing  a  burial  ground  ^' shall  be  deemed 
to  extend  to  any  non*parochial  burial  ground  being  the 
property  of  any  private  person^  unless  the  same  be  ex- 
pressly mentioned  in  such  order."  [He  also  referred  to 
sect.  5.]  A  public  burial  ground^  though  closed^  still 
remains  a  '^ public"  burial  ground:  and  so  of  a  private 
burial  ground.     (He  was  then  stopped.) 

CocKBURN  C.  J.  The  mandamus  is  bad  on  the  first 
ground.  The  words  of  sect.  18  of  stat.  18  &  19  Fid. 
c.  128.  are  too  strong  to  be  got  over,  whatever  may 
have  been  the  intention  of  the  legislature,  on  which  I  do 
not  hazard  any  speculation.  The  operative  words  of 
sect.  18  are,  "  the  Burial  Board  or  Churchwardens,  as  the 
case  may  be,  shall  maintain  such  churchyard  or  burial 
ground  of  any  parish  in  decent  order."  In  order  to 
adopt  any  other  construction  than  that  the  burial  ground 
to  be  so  maintained  in  decent  order  must  be  the  burial 
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ground  of  the  parish,  we  must  strike  out  the  words  ^'  of        1861. 
any  parish/^  which  we  cannot  do.     Also  the  plain  dis-     The  Queen 
tinction  taken  throughout  these  Acts  which  are  in  pari  ^   .J^     ••  - 
materia  between  the  burial  ground  of  the  parish  and      St.  John, 
other  burial  grounds,  is  a  strong  confirmation  of  our 
construction. 

WiGHTMAN  J.  I  had  some  doubt  whether  the  legis- 
lature did  not  intend  that  all  burial  groimds  situated  in 
the  parish  should  be  kept  in  decent  order;  and  nobody 
would  be  liable,  unless  the  Burial  Board  or  Church- 
wardens were  required,  so  to  keep  them.  The  difficulty 
is,  that  sect.  18  says  that  the  Burial  Board  shall  main* 
tain  the  "  burial  ground  of  any  parish"  in  decent  order. 
It  is  argued,  on  the  other  side,  that  the  section  directs 
that  the  expences  of  so  doing  shall  be  repaid  out  of  the 
poor  rate  of  the  parish  '^  in  which  such  burial  ground 
is  situate."  That  raises  a  doubt  as  to  the  construction 
of  the  former  part  of  the  section;  but  a  reference  to  th^ 
clauses  in  the  other  statutes  in  pari  materia,  shew  that 
the  operative  words  of  sect  18  of  this  statute  are  limited 
to  the  burial  ground  of  the  parish,  properly  so  called. 
The  parish  may  purchase  this  burial  ground,  if  they 
wish  it  to  be  kept  in  decent  order. 

Blackburn  J.  I  am  of  the  same  opinion,  on  the 
ground  that,  by  sect.  18  of  stat.  18  &  19  Vici.  c.  128., 
the  obligation  to  repair  the  walls  and  fences  of  a  burial 
ground  is  confined  to  the  case  of  a  burial  ground  of  the 
parish  in  the  sense  for  which  the  defendants  contend. 

Judgment  for  the  defendants. 
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18C1. 


NovemJfjer  Utli. 


9  G.  4.  c.  31. 
w.  27—29. 
Certificate  of 
justices. 


The  Queen,  on  the  prosecution  of  E.  H.  Fin- 
ney,  against  R.   J.    Elrington    and    H.   H. 
*    Elrington. 

Where,  under  9  G.  4.  c,  31.  ss.  27—29.,  a  compUint  of  asMvH  or 
battery  haa  been  made  to  two  justices  of  the  peace,  who  disnuM  the 
complaint  and  give  the  party  a  certificate  accordingly,  the  certificate 
may  be  pleaded  in  bar  to  an  indictment,  founded  on  the  same  ftcts, 
charpng  aa^ault  and  batteir,  accompanied  by  malicioiui  cutting  aad 
wounding  bO  as  to  cause  grievous  or  actual  bodily  harm. 

T^HIS  was  an  indictment^  preferred  25tli  November, 
1860^  containing  three  counts,  the  first  of  which 
was  as  follows : 

"The  jurors  for  our  lady  the  Queen  upon  their 
oaths  present  that  Richard  John  Elrington,  late  of  the 
parish  of  Heston,  in  the  county  of  Middlesex,  labourer, 
.and  Henry  Handleg  Elrington,  late  of  the  pariah  of 
HestoUy  in  the  county  of  Middlesex,  labourer^  on  the 
5  th  September,  1860^  with  force  and  arms^  at  the 
parish  aforesaid,  in  the  county  aforesaid^  in  and  upon 
one  Edward  Hamilton  Finney,  in  the  peace  of  God  and 
our  lady  the  Queen  then  and  there  beings  did  make  an 
assault,  and  him  the  said  E.  H.  F,  then  did  beat^  wound 
and  illtreat,  and  that  the  said  R,  J.  E.  and  the  said 
H.  H,  E.^  with  certain  large  walking  sticks  which  they 
the  said  R,  J.  E,  and  the  said  H.  H.  E,  in  their  right 
hands  then  and  there  had  and  held,  unlawfuUy,  mali- 
ciously and  violently  did  cut  and  wound  him  the  said 
■£*.  //.  F.  in  and  upon  the  head,  face,  shoulders  and 
arms,  thereby  causing  to  the  said  E.  H.  F.  grieroos 
bodily  harm,  against  the  form  of  the  statute  in  such 
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case  made  and  provided^  and  against  the  peace  of  our        1861. 
lady  the  Queen^  her  crown  and  dignity/'  The  Queen 

The  second  count  was  similar  to  the  first,  except  that    elbinoton. 
it  alleged  ''actual  bodily  harm"  instead  of  "grievous 
bodily  harm.'' 

The   third   count  was   for   a   common  assault'  and 
battery. 

To  the  first  count  the  defendant  Richard  John  Elring- 
ton  pleaded  this  plea. 

''  And  now,  that  is  to  say  on  the  2d  November  in  this 
same  Term,  before  our  said  lady  the  Queen  at  West- 
minster^  cometh  the  said  Richard  John  Elrington^  by 
Thomas  Henry  Strangways  his  attorney,  and,  having 
heard  the  said  indictment  read,  he  saith  that,  as  to  the 
first  count  of  the  said  indictment,  our  said  lady  the 
Queen  ought  not  further  to  prosecute  the  said  indict- 
ment against  the  said  R.  J.  E,  in  respect  of  the  ofience 
in  the  said  first  count  of  the  said  indictment  mentioned; 
because  he  saith  that  heretofore,  to  wit  on  the  22d  Sep- 
tember,  1860,  at  the  Town  Hall,  Brentford,  in  the  said 
county  of  Middlesex,  the  said  R,  J,  E.  was,  upon  a  cer- 
tain information  and  complaint  of  the  said  E.  H,  F.  in 
the  indictment  mentioned,  he  being  the  party  aggrieved 
in  that  behalf,  brought  before  Benjamin  John  Armstrong 
and  George  Cooper,  Esquires,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Mid" 
dlesex,  charged  by  the  said  information  and  complaint 
with  having,  within  three  calendar  months  then  last 
past,  at  Heston,  in  the  said  county,  unlawfully  and 
violently  assaulted  the  said  E,  H,  F.  on  the  5th  Sep- 
tember  in  the  year  aforesaid,  contrary  to  the  statute  in 
that  case  made  and  provided.  And  the  said  justices 
then  and  there  had  jurisdiction  to  hear  and  determine 
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1<!<1.        the  aid  com^rfamt;  and  did  thea  and  tkor,  to  wit,  al 
TW  Qrm     Br^mifard  aforesaid,  on  the  22d  Stphmier  afagesaid,  dnlf 
LLfciS'^Tos.    proceed  to  hear  such  complamt.  and  upon  audi  beaiin; 
ther  then  and  there  deemed  the  offence  ao  complabied 
of  by  the  said  E.  H.  F,  not  to  be  prarred,  and  thereupoa 
ther'dismiaKd  the  aid  com^aint,  and  forthwith  made 
out  a  certificate  under  their  hands,  and  ddirered  it  Id 
the  said  A  J,  E.,  which  said  certificate  b  now  diewn  to 
the  Court  here^  and  is  in  the  words  ibilowingv  diat  is: 

*  Jliddlesez,  to  wit.]  Be  it  remembered  that,  on  the 
6th  day  of  Septewiber^  in  the  rear  of  onr  Lord  1860^ 
information  was  hud  before  Gtorge  Cooper ^  EaqmrCy  one 
of  Her  Majesty's  justices  of  the  peace  in  and  fiv  the 
said  county  of  Middlesex^  For  that  Ricbard  Jokm  Ebrmg^ 
ton  did^  on  the  5th  day  of  Afptifrnkr  instant,  at  the  parish 
of  Hestan,  in  the  said  county  of  Aliddksex,  unlawfully 
and  yiolently  assault  Edward  Hamilton  Ihmey  the  elder, 
contrary  to  the  statute^  &c.  And  now  at  this  day,  to 
wit^  on  the  22d  day  of  September,  in  the  year  aforesaid, 
at  the  Town  Hall^  New  Brentford,  in  the  said  county, 
both  the  said  parties  appear  before  us  in  order  that  we 
should  hear  and  determine  the  said  information,  where- 
upon, the  matter  of  the  said  information  being  by  us 
duly  considered^  it  manifestly  appears  to  us  that  the 
said  information  is  not  proved,  and  we  do  therefore 
dismiss  the  same. 

m 

^  Given  under  our  hands  and  seals  this  22d  day  of 
September,  in  the  year  of  our  Lord  1860,  at  the  Town 
Hall,  New  Brentford,  in  the  county  aforesaid. 

^  Benjn,  J,  Armstrong  (l.  s.) 
*  Geo.  Cooper  (l.  s.).* 
Which  said  judgment  and  dismissal  still  remain  in  full 
force  and  effect,  and  not  in  the  least  reversed  or  made 
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void.  And  the  said  R.  J.  E.  further  soith  that  the  1861. 
violently  assaulting  the  said  E.  H.  F.  so  complained  of  xhe  Queen 
against  him  the  said  IL  J.  E.,  and  which  complaint  the 
said  justices  so  deemed  not  to  be  proved,  and  which  they 
so  dismissed  as  aforesaid,  and  the  assaulting,  beating, 
wounding  and  illtreating,  and  the  cutting  and  wounding 
the  said  E,  H,  F.  in  the  said  first  coimt  of  the  said 

m 

indictment  mentioned,  are  one  and  the  same  assault 
and  not  other  and  different,  and  are  in  respect  of  one 
and  the  same  cause,  and  not  other  and  different,  and 
this  he,  the  said  R.  J.  E.  is  ready  to  verify :  wherefore 
he  prays  judgment  if  our  said  lady  the  Queen  ought 
further  to  prosecute  the  said  indictment  against  him,  the 
said  R,  J.  E,,  in  respect  of  the  said  offence  in  the  said 
first  count  of  the  said  indictment  mentioned,  and  that 
he,  the  said  R.  J,  J?.,  may  be  dismissed  and  discharged 
from  the  same.'' 

There  were  similar  pleas  to  the  other  counts,  and 
similar  pleas  by  the  other  defendant  to  all  the  counts. 

Demurrers  and  joinders  in  demurrer. 

Ribton  {A,  Collvis  with  him),  in  support  of  the  de- 
murrers.— The  picas  are  framed  on  the  9  G.  4.  c.  31. 
sect.  27—29. 

Sect.  27.  "^W^hereas  it  is  expedient  that  a  sum- 
mary power  of  punishing  pe)rsons  for  common  assaults 
and  batteries  should  be  provided  under  the  limitations 
hereinafter  mentioned,'  Be  it  therefore  enacted  that, 
where  any  person  shall  unlawfully  assault  or  beat 
any  other  person,  it  shall  be  lawful  for  two  justices 
of  the  peace,  upon  complaint  of  the  party  aggrieved, 
to  hear  and  determine  such  offence,  and  the  offender, 
upon  conviction  thereof  before  them,  shall  forfeit 
and  pay  such    fine   as  shall  appear   to   them  to  be 
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1861.        meet,  not  exceeding,  together  with  costs   (if  orderwl) 
The  Queen    ^^^  8um  of  5/,,  which  fine  shall  be  paid  to  some  one  of 
Elkimqton.    *^^  overseers  of  the  poor,  or  to  some  other  o£Scer  of  the 
parish,  township,  or  place  in  which  the  offence  shall  hare 
been  committed,  to  be  by  such  overseer  or  officer  paid 
over  to  the  use  of  the  general  rate  of  the  county,  ridings 
i  or  division  in  which  such  parish,  .township,  or  place  shall 

]  be  situate ;  whether  the  same  shall  or  shall  not  contribute 

I  to  such  general  rate,  &c. ;  and  if  such  fine  as  shall  be 

awarded  by  the  said  justices,  together  with  the  costs  (if 
ordered),  shall  not  be  paid,  either  immediately  after  the 
conviction,  or  within  such  period  as  the  said  justices 
shall  at  the  time  of  the  conviction  appoint,  it  shall  be 
lawful  for  them  to  commit  the  offender  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  for 
any  term  not  exceeding  two  calendar  months,  unless 
such  fine  and  costs  be  sooner  paid  ;  but  if  the  justices, 
upon  the  hearing  of  any  such  case  of  assault  or  battery, 
shall  deem  the  offence  not  to  be  proved,  or  shall  find 
the  assault  or  battery  to  have  been  justified,  or  so  trifling 
as  not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands,  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred.*' 

Sect.  28.  "  If  any  person  against  whom  any   such 
j  complaint  shall  have  been  preferred  for  any  common 

j  assault  or  battery,  shall  have  obtained  such  certificate 

I  as  aforepaid,  or  having  been  convicted  shall  have  paid 

the  whole  amount  adjudged  to  be  paid  under  such  con- 
viction, or  shall  have  suffered  the  imprisonment  awarded 
for  non-payment  thereof,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause/' 
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Sect  29.  "  Provided  always,  and  be  it  enacted,  that  xg(5i^ 
in  case  the  justices  shall  find  the  assault  or  battery  xhe  QueeiT 
complained  of  to  have  been  accompanied  by  any  attempt 
to  commit  felony,  or  shall  be  of  opinion  that  the  same 
IS,  from  any  other  circumstance,  a  fit  subject  for  a  pro- 
secution by  indictment,  they  shall  abstain  from  any  ad- 
judication thereupon,  aud  shall  deal  with  the  case  in  all 
respects  in  the  same  manner  as  they  would  have  done 
before  the  passing  of  this  Act:  Provided  also,  that 
nothing  herein  contained  shall  authorize  any  justices  of 
the  peace  to  hear  and  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise  as  to  the  title 
to  any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein  or  accruing  therefrom,  or  as  to  any  bankruptcy 
or  insolvency,  or  any  execution  under  the  process  of  any 
Court  of  justice.'^ 

It  must  be  conceded  that  this  kind  of  plea  is  an 
answer  to  the  third  count  of  the  indictment ;  but  it  is 
not  to  the  first  or  second.  The  jurisdiction  given  to  the 
justices  by  these  enactments  extends  only  to  ordinary  cases 
of  assault  and  battery,  and  is  inapplicable  to  cases  of 
aggravated  assault,  such  as  are  alleged  in  those  counts, 
which  charge  the  defendants  with  malicious  cutting  and 
wounding,  so  as  to  cause  ^'  grievous  bodily  harm,''  and 
"actual  bodily  harm.''  In  Re  Thompson  (a)  Pollock  C.  B, 
says :  "  In  my  judgment,  an  assault  with  intent  to  com- 
mit a  rape  is  as  distinct  an  ofience  from  a  common  assault 
as  murder  is  distinct  from  rape.  They  are  both  distinct 
from  an  ordinary  assault,  or  an  assault  for  a  purpose  not 
amounting  to  felony,  but  yet  going  beyond  a  common 
assault,  and^  the  circumstance  of  there  being  an  assault 
(as  a  common  circumstance  in  all  these  cases)  does  not 

(a)  9W.Ji.2l03. 
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1861.  identify  the  two  crimes  so  as  to  make  them  more  or 
The  QuEEH  ^^^^  ^^  ^^^  same  class  of  offence.  This  is  an  assaolty 
with  something  beyond;  but  stilly  having  taken  that 
away  from  the  assault^  in  my  judgment  there  is  as  mudi 
distinction  in  point  of  law  between  a  common  aasaalt 
and  an  assault  with  intent  to  commit  a  rape,  as  there  is 
between  larceny  and  perjury ;  and  I  do  not  think  that 
it  was  ever  intended  that  they  should  be  confounded 
together.'^  That  applies  a  fortiori  to  this  case;  t(x 
here  the  fieu^ts  are  the  same^  so  that  the  only  question 
was  the  correctness  of  the  inference  of  intent.  [Cbti- 
burn  C.  J.  In  that  case  the  Court  of  Exchequer  was 
equally  divided  in  opinion  as  to  the  jurisdiction  of  the 
magistrates  to  convict  under  the  circumstances.  A  habeas 
corpus  had  been  previously  moved  for  in  this  Court,  when 
we  unanimously  held  that  the  conviction  was  good  (a). 
Blackburn  J.  Are  you  prepared  to  disting^ah  this  case 
from  Regina  v.  Walker  (b\  where  it  was  held  that  a  plea 
of  autrefois  convict  before  justices,  under  this  statute,  was 
a  bar  to  an  indictment  for  felonious  stabbing  ?]  That 
case  was  only  the  decision  of  a  single  Judge ;  besides 
which  it  turned  on  the  effect  of  a  plea  of  autrefois  canmei ; 
here  the  plea  is  autrefois  acquit.  [Blackburn  J.  What 
difference  can  that  make  ?  Both  cases  are  under  the 
same  enactment.  Cockbum  C.  J.  Suppose  a  man  indicted 
and  tried  before  a  jury  for  a  common  assault  were  ac- 
quitted, if  the  prosecutor  were  afterwards  to  indict  him 
for  a  felonious  assault  on  the  same  facts,  could  he  not 
plead  autrefois  acquit?  In  the  case  just  cited,  p.  457, 
Coltman  J.,  a  most  careful  and  learned  Judge,  says  he 
could.]     The  prosecutor  who  prefers  a  bill  of  indict- 

(flf)  See  6  Jur.  N.  S,  1247.  (//)  2  Moo.  f  Rob,  446. 
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ment  shapes  his  charge  as  he  pleases,  whereas  a  com-  1861. 
plaint  before  justices  is  drawn  up  by  their  clerk,  who  xhe  Qu£E5 
may  draw  it  up  in  a  wrong  form.  [Cochburn  C.  J.  In  e^^^^^^n. 
Regina  v.  Stanton  {a\  which  was  an  indictment  for  a 
felonious  assault  and  wounding,  it  having  transpired  in 
the  course  of  the  trial  that  the  prisoner  had  been  pre- 
viously convicted  before  two  justices  for  the  same  assault, 
Erk  J.  said  :  '^  In  my  opinion  the  conviction  would  have 
been  an  estoppel  to  the  indictment  for  the  felonious 
assault  and  wounding,  if  pleaded,  and  although  it  has 
not  been  pleaded  I  am  bound  to  consider  the  charge  as 
having  been  already  adjudicated  upon,  and  the  prisoner 
as  having  undergone  the  punishment  allotted  for  it^'] 
That  is  only  an  obiter  dictum.  The  case  was  not  argued 
before  the  Judge,  and  all  the  facts  were  not  before  him. 
Great  public  inconvenience  would  result  fix)m  holding 
this  plea  good :  suppose  a  party  charged  before  justices 
of  the  peace  with  an  assault  with  intent  to  commit  rape ; 
the  justices,  acted  upon  by  some  influence,  might  deal 
with  the  case  under  the  statute  as  a  common  assault, 
and  thus  assume  a  jurisdiction  the  statute  never  intended 
to  give  them.  [^Blackburn  J.  If  the  justices  did  that 
maliciously,  they  would  be  indictable.]  In  order  to  ascer- 
tain the  nature  of  the  complaint  brought  before  the 
justices,  this  Court  must  look  at  the  charge^  and  the 
evidence  by  which  it  was  supported. 

B.  C.  Robinson  and  Poland,  for  the  defendants  respec- 
tively, were  not  called  on. 

CocKBUBN  C.  J.     The  defendants  are  entitled  to  our 
judgment.     We  cannot   deal  with  hypothetical   cases 

{a)  5  Cox  Cr.  Cw,  324. 
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1861.        when  we  are  considering  what  is  the  law  with  referenee 
The  QuBEs    ^  pleas  which  have  been  demurred  to.     On  the  btt^ 
as  stated  here,  a  compkint  for  a  commoii  assault  wis 
preferred  before  two  justices  of  the  peace,  who  adjudi- 
cated upon  it.     In  respect  to  the  very  same  assault  dm 
indictment  is  now  preferred,  and  to  that  these  pleas  ait 
pleaded.     The  statute  is  express,  and  says  that,  where  i 
complaint  for  a  common  assault  is  made  before  two 
justices  of  the  peace,  they  may  either  convict  the  party 
accused  or  dismiss  the  charge,  and  give  him  a  certificate 
which  shall  be  a  bar  to  further  proceedings.     Here  thej 
have  given  such  a  certificate :  and  now  an  indictnient 
is  preferred  against  the  same  party,  charging  him,  not 
merely  with  a  common  assault,  but  with  two  assaults  ot 
an  aggravated  character,  arising  out  of  the  same  tram- 
action.    In  the  cases  referred  to,  of  Retina  t.  fFalkier{i) 
and  Reffina  v.  Stanton  (i),  it  was  held  that  this  statute 

• 

intended  in  all  cases  to  make  .the  certificate  of  the  joa- 
tices  a  bar  to  all  further  proceedings  or  charges  arisiiig 
out  of  the  same  matter.  Those  decisions  are  perfectly 
right  It  may  be  that  in  some  extraordinary  cases,  oi 
occasional  occurrence,  the  inconvenience  pointed  out  by 
Mr.  Ribton  may  arise,  but  in  the  ordinary  administration 
of  the  law  we  must  not  suppose  such  an  outrageous  thing 
as  that  justices  of  the  peace  would  act  in  the  manner  he 
has  suggested ;  and,  on  the  other  hand,  we  must  beai 
in  mind  the  well  established  principle  of  our  criminal 
law  that  a  series  of  charges  shall  not  be  preferred,  and 
whether  a  party  accused  of  a  minor  offence  is  acquitted 
or  convicted,  he  shall  not  be  charged  again  on  the  same 
facts  in  a  more  aggravated  form.  The  words  of  the  sta 
tute  are  express,  and  the  present  case  is  brought  withii 

(a)  2  Moo,  i'  i?.  44C.  (h)  5  Cox  Or,  Cat.  324. 
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it  by  the  pleadings.    The  defendant^  therefore,  having  re-        1861. 
ceived  this  certificate  from  the  justices  before  whom  the    The  Queen 
case  was  heard,  may  now  plead  it  in  bar  to  this  indictment,     elrikotoh. 

Blackbubn  J.  (the  only  other  Judge  present)  The 
statute  gives  the  justices  jurisdiction  on  complaint  of 
the  party  aggrieved :  and,  in  order  to  give  them  that 
jurisdiction,  complaint  must  be  made  by  him  of  assault 
or  battery.  But  Mr.  Ribton  suggests  that,  by  some 
manoeuvring  on  the  part  of  the  justices,  they  might  de- 
cide a  matter  which  they  had  no  right  to  decide,  and  in 
respect  of  which  complaint  could  not  be  made  before 
them.  In  such  a  case,  if  the  parties  behaved  very  ill,  no 
doubt  there  would  be  a  remedy.  But  here  we  must  take 
the  facts,  as  they  are  admitted  by  demurrer,  to  be  true, 
namely  that  the  party  did  go  before  two  justices  of  the 
peace  and  complain  of  assault  and  battery,  in  which 
case  the  statute  gives  three  alternatives  to  the  justices : 
1.  Conviction.  2.  Acquittal ;  and,  if  they  dismiss  the 
complaint,  they  are  directed  to  give  the  party  a  certifi- 
cate accordingly.  3.  The  course  pointed  out  by  sect.29 . 
'^  In  case  the  justices  shall  find  the  assault  or  battery 
complained  of  to  have  been  accompanied  by  any  attempt 
to  commit  felony,  or  shall  be  of  opinion  that  the  same 
is,  from  any  other  circumstance,  a  fit  subject  for  a  pro- 
secution by  indictment,  they  shall  abstain  from  any 
adjudication  thereupon,  and  shall  deal  with  the*  case  in 
all  respects  in  the  same  manner  as  they  would  have 
done  before  the  passing  of  this  Act.^^  Now  that  course 
the  justices  have  not  adopted :  and  we  must  therefore 
take  it  that  they  did  not  think  the  charge  was  one 
fit  for  indictment,  or  they  would  have  dismissed  it  on 
that  ground.      That  being  so,  the  party  complaining 

VOL.    I.  3  A  B.   &   s. 
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•''°^^'       now  prefers  an  indictment  in  which  he  chaises  the 
I  '^^^  QuEEH    defendants  with  an  assault^  coupled  with   aggravating 

Eleimoton.  circumstances,  and  the  plea  raises  the  qaestion  whether 
the  certificate  of  the  justices  is  a  bar.  On  that  sect  28 
is  express  :  it  says  that  the  party  charged  ''  shall 
be  released  from  all  further  or  other  proceedings 
civil  or  criminal,  for  the  same  cause/'  It  seems  to  me 
that  an  assault  and  battery,  aggravated  by  wounding, 
is  the  same  cause  as  that  which  was  heard  before  the 
justices.  Regina  v.  Walker  {a)  is  a  distinct  authority; 
and  I  think  that  case  was  rightly  decided.  It  was,  indeed, 
a  case  of  felony,  and,  by  the  law  as  it  stood  at  that 
time,  the  defendant  might  have  been  acquitted  of  the 
felony  for  which  he  was  indicted,  and  convicted  of  a 
common  assault  {h).  How  far  the  change  of  the  law 
makes  a  difference  in  that  respect  I  will  not  say ;  but 
that  case  is  quite  applicable  here,  and  was  decided  quite 
rightly  on  the  construction  of  the  statute. 

It  would  be  extremely  inconvenient  and  hard  i^  when 
a  case  had  been  brought  before  two  justices  of  the  peace 
and  fairly  adjudicated,  it  could  be  reviewed  in  the  event 
of  any  colourable  grounds  presenting  themselves  for 
preferring  a  charge  of  wounding.  By  the  law  as  it  stood 
when  the  present  indictment  was  preferred,  aU  wound- 
ing  must  have  been  with  an  instrument ;  that  is  not  so 
now  {c),  and  consequently  there  are  few  assaults  in  which 
there  would  not  be  some  pretext  for  saying  there  was  a 
wounding.  Judgment  for  the  defendants  (dy 

(a)  2  Moo.  #  Rob.  446. 

I  (6)  i  e.,  by  7  fT.  4  &  1  Vict.  c.  85.  8.  11. ;  since  repealed  by  14  &  15 

!  Vict.  c.  100.  8. 10. 

(o)  See  24  &  25  Vict.  c.  100.  ss.  11.  18.  20. 

(d)  The  9  G.  4.  r.  31.  is  repealed  by  24  &  25  Vict,  c.  95.,  md  the 
three  sections  on  which  the  above  case  depended  are  zeonacted,  with 
alterations,  by  24  &  25  Vict.  r.  100.  ss,  42.  44.  45,  46. 
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1861. 


Williams,  appellant,  against  The  Churehwardens  Saturday, 

^'^  ^  November  dih. 


and  Overseers  of  the  parish  of  Llangeinwbn, 

,       ,  Poor  rale. 

respondents.  6  &  7  fr.  4 

C.96. 
Tithe  Com' 

1.  Where  a  beneficed  cler^man  is  compellable  by  his  Bishop  to  appoint  mutation  rent 
a  curate,  or  under  a  sense  m  religious,  independent  of  legal  obligation,   charge, 
appoints  one,  in  either  case  he  is  entitled,  in  assessing  his  tithe  commu-    Curates 
tauon  rent  charge  to  the  poor  rate  under  Q  &7  W.4.  c.  96.,  to  deduct   salary. 

the  salary  of  the  curate  firpm  the  amount  of  the  rent  charge.  Tenant*s 

2.  Two  districts  adjoined  each  other,  and  fiK>m  time  immemorial  a  property  tax, 
single  rector  had  been  presented,  admitted  and  instituted  to  them  jointly ; 

and  it  had  been  the  uniform  custom  to  have  a  single  performance  of 
c&vinc  service  in  each  every  Sunday.  The  incumbent  of  the  parish 
voluntarily,  but  in  consequence  of  a  wish  expressed  by  the  Bishop  to  the 
clergy  generally  that  there  should  be  two  peorformances  of  Divine  service 
in  the  churches  of  the  diocese,  introduced  the  practice  of  having  a  morn- 
ing and  evening  performance  of  Divine  service  at  each  of  the  churches, 
and  employed  a  curate  to  assist  him  in  the  performance  of  them :  held, 
that  the  incumbent  was  entitled  to  a  deduction  of  the  curate's  salaiy 
from  the  amount  for  which  he  was  liable  to  be  rated  to  the  poor  rate 
under  6  &  7  fT.  4.  c.  96. 

3.  Concessum,  that  the  incumbent  was  entitled  to  a  deduction  from  it 
for  the  amount  of  tenant's  property  tax,  under  16  Sc  17  Vict.  c.  34. 

/^N  an  appeal  to  the  Quarter  Sessions  of  Anglesey 
against  an  assessment  to  the  poor  rate  for  the 
parish  of  Llangeinwen  in  that  county^  the  following  case 
was^  by  the  consent  of  the  parties^  and  by  Judge's 
order,  under  12  &  13  Vict  c.  45.,  stated  for  the  opinion 
of  this  Court : — 

In  the  year  1829,  the  appellant  was  presented  by  the 
Earl  of  Pembroke,  the  patron,  to  the  benefice^  with  the 
cure  of  souls,  of  Llangeinwen  and  LUxngaffoy  in  the  said 
county. 

Llangeinwen  and  Llangaffo  adjoin  each  other;  each 
has  a  definite  boundary  line,  and  its  own  distinct  church ; 

3  A  2 


»3_ 


WEN. 


700  MICHAELMAS  TERM. 

1861.        each  separately  maintains  its  own  poor,  having  its  sepa- 
WiLLiAMs     ^^^  churchwardens  and  overseers  of   the   poor,   and 
Overseers  of    ^i^^i^^c*  vcstry,  and  separate  church  rate,  poor  rate  and 
^^=if '^"     tithe  apportionment.     They  are  situate  in  rural  diatricts, 
and  together  comprise  an  area  of  about  6079  acres.   The 
population  of  Llangeimoen  at  the  last   parliamentaiy 
census  was  943^   and    that  of   Llangaffo   139.      The 
churches  are  about  two  miles  distant  from  one  another. 
There  is  no  parsonage  house,  but  a  house  appointed  by 
the  Bishop  in  his  license^  which  is  situate  in  Llangeimoen, 
and  is  two  miles  from  the  church  of  Llangeinweny  and 
four  miles  and  a  half  from  the  church  of  Llangaffo.    A 
district  of  LUmgeinweriy   called   Rhaudir,   runs   up  to 
within  about  200  yards  of  the  chapel  of  Llangaffo.    The 
inhabitants  of  such  district  bury  their  dead  in  Llangaffo 
chapel-yard,  and  those  who  are  church-going   people 
among  them  attend  the  church  services  at  Llangaffo. 
By  an  agreement  made  on  the  15th  September,  1839, 
between  the  owners  of  land  within  the  parish  of  Llan- 
geinwen  of  the  one  part,  and  the  appellant,  rector  of 
the  said  parish,  of  the  other  part,  the  tithes  of  that 
parish  are  commuted  at  540/1,  which  sum  it  is  stated  in 
the  said  agreement  shall  be  paid  to  the  said  fVilliam 
Wynne  Williams  as  rector  of  the  said  parish,  and  to  his 
successors,  in  lieu  of  the  tithes,  &c.,  of  the  said  parish ; 
and  by  a  like  agreement,  made  on  the  10th  September, 
1839,  in  the  same  language,  mutatis  mutandis,  the  tithes 
of  the  parish  of  Llangaffo  are  commuted  at  205/. 

From  time  immemorial  a  single  rector  has  been  pre- 
sented, admitted  and  instituted  to  and  in  Llangeinioen 
and  Llangaffo  jointly.  No  instance  is  known  of  their 
having  been  held  by  diflfercnt  parsons,  and  they  are 
reputed  to  be  annexed  to  one  another  as  one  benefice. 
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The  institution  has  always  been  in  the  following  form : — 
"  I  admit  you  to  the  rectory  and  parish  church  of 
Llangeinweriy  otherwise  Llan  Keynwen  et  Llangaffo,  in 
the  coimty  of  Anglesey  and  diocese  of  Bangor,  vacant 
&c.,  to  which  you  stand  presented  by  the  Right  Honor- 
able R.  Henry y  Earl  of  Pembroke,  the  patron  thereof; 
and  I  do  hereby  duly  and  canonically  admit  and  institute 
you  in  and  to  the  said  rectory  of  Llangeinwen,  otherwise 
Llan  Keynwen  et  Llangaffo,  and  do  invest  you  with  all 
and  singular  the  rights,  &c.,  thereunto  belonging,  you 
having  first  subscribed  the  articles,  and  taken  the  oath, 
and  made  and  subscribed  the  declarations  &c. ;  and  I 
do  by  these  presents  commit  imto  you  the  care  of  the 
souls  of  the  parishioners  of  the  said  parishes,  and  the 
government  of  the  churches  aforesaid,  and  do  authorize 
you  to  preach  the  Word  of  God  in  the  parish  churches 
aforesaid.^^ 

In  the  ancient  ecclesiastical  terrier  of  the  diocese  in 
which  Llangeinwen  and  Llangaffo  are  situated,  they  are 
referred  to  as  follows : — '^  A  true  and  perfect  terrier  of 
all  tithes,  pensions  and  profits  which  belong  to  the 
rectory  of  Llangeinwen,  together  with  its  chapel  and 
chapelry  of  Llangaffo,*'  They  are  also  similarly  de- 
scribed in  Bacotis  Liber  Regis. 

From  time  immemorial  down  to  the  appointment  of 
the  curate  hereinafter  mentioned,  it  had  been  the  uni- 
form custom  to  have  a  single  performance  of  Divine 
service  only  in  each  of  the  said  churches  every  Sunday, 
At  the  time  of  the  commencement  of  the  performance 
of  the  double  service  in  the  said  churches,  hereinafter 
mentioned,  there  had  not,  nor  has  there  up  to  the 
present  time,  been  any  increase  in  the  population  of 


1861. 
Williams 

V. 

Overseers  of 
Llanoeim- 

WEN. 
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In  tberear  1»— ^  tlie  qipcQaat, 
of  tbe  Mud  beDe6oe^  mfamtiriljr,  bat  m 
ft  wifth  expreMed  bj  the  Bidiop  cf  tfae 
dergjr  geuerall  j  that  theie  ihoiild  be  two 
cif  IHviuc  ierrice  in  the  diiiidbes  cf  tfae 
diiced  the  practice  of  having  m  momiDi 
IMffformance  of  Divine  aervioe  in  eadh  of  Ae  «i 
diurche*  at  11  o'clock  in  the  mmnin^  and  3  o'dociii 
tlic  aftcnioon  on  Sundayi,  which  practioe  has  pvenU 
up  to  the  prefient  time ;  at  the  same  time  the  appdhit 
employed^  and  has  continued  up  to  the  present  tiflieio 
employ^  a  curate,  at  a  stipend  of  80/.  per  annoDiy  to 
fiMHiHt  him  in  the  performance  of  the  said  serrioea.  Tk 
cunito  is  licensed  by  the  Bishop,  at  the  yearly  stipend  of 
H()/.»  "to  perform  the  office  of  stipendiary  curate  in  U» 
parish  church  of  Llangeinweriy  with  the  chapeby  of 
IJangoffo'* 

llio  appellant  devotes  the  whole  of  his  time  and 
Attention  to  his  cure  of  souls,  performs  two  full  services 
on  every  Sunday  at  the  said  churches,  and  assists  at  the 
Sunday  schools.  The  curate  does  the  like  duties  every 
Sunday.  There  is  no  other  necessity  for  the  assst- 
anoe  of  a  cumte  in  the  said  parishes  than  that  herein 
i\))l>curing. 

The  appellant  pays  the  landlord's  property  tax,  under 
ScIuhIuIo  a.  of  the  statute  16  &  17  Viet.  c.  34. ;  but  no 
tenant *8  pro[)erty  tax^  under  Schedule  B.  of  that  statute, 
is  \mi\  in  respect  of  the  tithe  rent  charge. 
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In  and  by  an  assessment  to  a  poor  rate  for  the  parish 
of  Llangeintcen,  granted  on  the  14th  April,  1859^  the 
appellant  is  assessed  as  follows  : — 

First  rate  made  the  14th  day  of  April,  1859. 


1861. 


Williams 

Overseers  of 
Llano EiN- 

WEN. 


Namo  of 
Occupier. 

Name  of 
Owjier. 

Deflcriptlon 
of  Property. 

SitnatioQ  of 
do. 

m 

Estimated 
Extent. 

OroM 

EsUmated 

Rental. 

Rat6at6<f. 
in  the  pound. 

1  Rnv  W  W 

Rev.  W,  W. 

Wmitms. 

Do. 

Tithe. 

Land  and 
buUi!ing«. 

Uangeinwtn. 
Mtninfron. 

470.  876 
77.  61.  18 

9   8    0 
1  10  10 

WiUiamM. 
2        />o. 

31  a.  2  r. 

jeiO  18  10 

In  making  this  assessment  of  the  rateable  value  no 
deduction  was  allowed  from  the  amount  of  the  tithe  rent 
charge  for  the  said  curate's  salary^  or  any  portion  thereof, 
nor  for  property  tax. 

The  appellant  appeals  against  the  said  assessment  as 
excessive  and  illegal,  and  claims  to  have  it  reduced  upon 
the  following  grounds : — 

1st.  That  a  deduction  ought  to  have  been  allowed 
from  the  gross  amount  of  the  said  rent  charge  of  a  pro- 
portionate part  of  the  said  curate's  salary;  and  it  is 
agreed  that,  if  the  appellant  is  entitled  to  deduct  any 
amount  from  the  said  rent  charge  in  respect  of  the  said 
curate's  salary,  the  sum  of  58/.  7«.  6rf.  is  the  proper 
amount. 

2d.  That  a  deduction  ought  also  to  have  been  allowed 
for  the  tenant's  property  tax,  under  16  &  17  VicU  c.  84. 
And  it  is  agreed  that  if  any  sum  ought  to  be  deducted 
for  property  tax,  the  sum  of  5/.  195.  6d.  is  the  proper 
amount. 

The  respondents  contend,  upon  the  facts  of  this  case, 
that  neither  of  such  deductions  ought  to  be  made. 


1 
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The  question  for  the  opinion  of  the  Court  is,  wbdiiff, 
for  the  purpose  of  ascertaining  the  rateable  value  of  ik 
said  tithe  rent  chai^,  the  appellant  is  entitled  to  Im 
the  gross  sum  received  by  him  reduced  by  any,  mi  if 
any  by  which  of  the  items  above  set  forth. 

JVatkin  Williams,  for  the  respondents. — The  6  k  1 
W.  4.  c.  96.  *.  1.  enacts :  "No  rate  for  the  relief  of  tk 
poor  in  England  and   Wales  shall   be  allowed  by  vj 
justices^  or  be  of  any  force,  which  shall  not  be  nude 
upon  an  estimate  of  the  net  annual  value  of  the  sevoil 
hereditaments  rated  thereunto ;  that  is  to  say,  of  & 
rent  at  which  the  same  might  reasonably  be  eipeeiri 
to  let  from  year  to  year^  free  of  all  usual  tenant's  iitei 
and  taxes^  and  tithe  commutation  rent  charge,  if  ii7> 
and  deducting  therefrom  the  probable  average  anmal 
cost  of  the  repairs^  insurance,  and  other  expences.,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  sucli 
rent/^     This  matter  was  much  considered  in  the  tm 
of  The  Hackney  and  Lamberhursi    TUhe    CammtUatm 
Rent  Charges  {a).     That  case  is  a  decisive  authority  in 
favour  of  the  right  of  the  appellant    to   a  deduction 
for  the  tenant's  property  tax.      But^   with  respect  to 
he  first   point,  relating  to  the   curate,    the  following 
general   principles  are  there  laid  down  by  the  Couit, 
p.  49 :  "  If  Mr.  Goodchild  voluntarily  contributes  this 
sum  towards  the  maintenance  of  a  clergyman  for  the 
district,  and  may,  if  he  pleases,  withdraw  it^  howerer 
laudable  the  contribution  may  be,  he  can  no  more  c1im"> 
any  allowance  in  respect  of  it  than  he  coidd  for  any 
portion  of  his  income  which  he  devotes  to  charitable 
purposes.''     And,  at  p.  52  :  "  The  truth  is  that  the  in- 

(rt)  E.  B.  cj-  E.  1. 
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cumbent  cannot  measure  by  any  money  standard  his 
personal  services^  or  the  froits  of  them  in  the  spiritual 
improvement  of  his  parishioners.  The  personal  labours 
of  the  incumbent  are  not  a  chai^  on  the  tithes^  but  on 
his  personal  conscience ;  and  in  a  matter  of  poor  rate 
are  simply  out  of  the  question."  [ffiffhiman  J.  The 
appellant  here  does  not  claim  for  his  personal  sendees.] 
Passing  that  by^  the  Court  goes  on :  "  Then  does  this 
reasoning  dispose  also  of  the  claim  in  respect  of  the 
curate^s  salary?  In  so  far  as  the  curate  is  merely  a 
substitute  for  the  incumbent  we  think  it  does  so.  Where 
the  clergyman  is  non*  resident^  or^  being  resident^  from 
sickness^  infirmity  or  any  less  creditable  cause  does  not 
perform  his  own  duty  personally^  but  employs  another 
person  instead,  all  that  has  been  just  now  said  seems  to 
apply.  But  the  application  of  a  principle  must  depend 
on  circumstances :  and  a  more  difficult  question  arises 
where^  as  in  the  present  case,  from  the  vast  size  or 
population  of  the  parish,  one  man's  labour  is  entirely 
insufficient  for  the  duties  necessarily  to  be  discharged 
by  the  incumbent.^'  That  was  the  case  of  a  rector 
whose  parish  had  become  too  populous  for  him  to  per- 
form all  the  services ;  and  the  Court  held  that  he  was 
entitled  to  deduct  the  curate's  salary.  ^Blackburn  J. 
It  always  appeared  to  me  that  a  link  was  wanting 
in  the  chain  of  reasoning  in  that  judgment  How- 
ever, the  question  does  not  arise  here.]  The  distinction 
between  that  case  and  the  present  is  that  these  are 
separate  parishes;  they  have  separate  churchwardens 
and  overseers,  vestries,  church  rates,  poor  rates  and 
tithe  apportionments.  If  the  appellant  were  to  give 
up  one  of  them,  he  would  be  compellable  to  appoint  a 
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(  1861.       person  to  act  in  it.     The  original  intention  of  tidtfi 

was  to  maintain  spiritual  servioes  in  some  paitiCTihr 
^     ^'      J,    pariah.     What  constitutes  a  parish  chnrch  is  stated  it 

Oversoers  of     *^  -^ 

Llanqbim-  Com.  Dig.  Esgliae:  and  the  following  ia  in  Samk^V, 
pi.  4f6:  *^In  the  time  of  Hen.  3  there  were,  in  & 
coimty  of  Northampton,  two  rectoriesy  scil.  the  redbcrjd 
MaidweU  and  the  rectory  of  Kelmershe,  <^  which  Aoe 
were  two  patrons^  and  the  patron  of  MaidweU  in  8  A  S 
purchased  the  advowson  of  the  church  of  KelmerAt,  em 
since  which  time  he  had  presented  solely  to  the  duutk 
of  MaidweU  cum  capella  de  Kelmershe,  as  appears  by  & 
register  of  the  Bishop  of  Lincoln,  ordinary  there ;  ail 

then  one Lewes  obtained  presentment  c^onr  lidj& 

Queen  by  lapse  to  the  church  of  Kelmershe,  and  exhibiftri 
his  bill  in  the  Exchequer  Chamber  against  one  Pemdni, 
parson  of  MaidweU,  who  occupied  the  glebe  of  Kdsnenk* 
And  there  it  was  decreed  with  Lewes  that^  although  tk 
patron  of  MaidweU  after  his  purchase  had  preseniri 
solely  to  MaidweU,  still  Kelmershe  remained,  in  righ^i 
churchy  and  the  freehold  is  in  suspense,  and  not  in  die 
patron  of  MaidweU  as  disseisor :  for  the  entry  of  the 
patron  in  time  of  vacation  is  not  a  tort,  nor  gains  an] 
freehold.  And  this  by  all  the  C!ourt.''  [BlacUmm  I 
Here  the  two  districts  have  had  the  same  rector  firoo 
time  immemorial.] 

Beavan,  for  the  appellant^  referred  to  the  1  &  2  Fid 
c.  106.  «.  80.,  which  enacts :  ''  It  shall  be  lawful  for  tii 
Bishop^  in  his  discretion^  to  order  that  there  shall  be  twi 
full  services^  each  of  such  services,  if  the  Bishop  shall  s 
direct,  to  include  a  sermon  or  lecture,  on  every  Stasis^ 
throughout  the  year^  or  any  part  thereof,  in  the  chore 
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or  chapel  of  every  or  any  benefice  within  his  diocese, 
whatever  may  be  the  annual  value  or  the  population 
thereof;  and  also  in  the  church  or  chapel  of  every 
parish  or  chapelry  where  a  benefice  is  composed  of  two 
or  more  parishes  or  chapelries,  in  which  there  shall  be  a 
church  or  chapel,  if  the  annual  value  of  the  benefice 
arising  from  that  parish  or  chapelry  shall  amount  to 
150/.,  and  the  population  of  that  parish  or  chapelry  shall 
amount  to  four  hundred  persons ;  &c/^ 


1861. 

Williams 

T. 

Overeeors  of 
Llamqein- 

WEM. 


CocKBURN  C.  J.  This  case  cannot  be  distinguished 
from  that  of  The  Hackney  and  Lamberhurst  Tithe  Com- 
mutation  Rent  Charges  (a),  which  has  been  cited.  It 
was  there  laid  down  that  if  the  beneficed  clergyman  may 
be  compelled  by  the  Bishop  to  appoint  a  curate,  or  if, 
under  a  proper  sense  of  religious,  independent  of  legal 
obligation,  he  appoints  one,  in  either  case  the  salary  of 
the  curate  ought  to  be  deducted  from  the  tithe  rent 
charge.  The  distinction  is  between  such  cases  and  those 
where  the  clergyman  appoints  a  curate  because  he  is  ab- 
sent from  the  parish,  or  from  some  other  personal  consi- 
deration ;  in  these  latter  cases  he  is  not  entitled  to  make 
a  deduction.  Here  it  is  conceded  on  all  hands  that  the 
Bishop  could  have  compelled  the  appointment  of  a  curate, 
besides  which,  considering  the  limits  of  these  two  united 
parishes,  it  was  impossible  that  the  number  of  services 
could  be  performed  by  one  individual  The  present  case 
comes  within  one  or  other  (perhaps  both)  of  the  principles 
by  virtue  of  which  that  case  is  authority  for  saying  that 
the  salary  of  a  curate  may  be  deducted. 


(a)  E,  B,  #  E.  1. 


Blackbcbn  J.  On  these  facts  I  ti 
emplt^ment  of  this  curate,  whether  th 
compel  the  rector  to  employ  one  or  i 
erentd,  a  veiy  proper  thing  in  dischar^  c 
clerical  duty.  If  the  matter  were  res  ii 
cutcrtain  conndcrable  doubt.  Bat  in  t 
Hackney  and  Lamberhurtt  Tithe  Con 
Charge*  (<i)  this  Coort,  in  a  considered 
cided  it,  and  by  that  decision  T  deem  mj 

On  the  other  point,  which  was  thei 
spectiug  the  property  tax,  I  do  not  ent 
doubt. 

Judgment  for  th 


(«)  E.  B.  #  K.  I. 


(«)  Seet 
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George  Domvile  Wheeler,  appellant,  against 
The  Churchwardens  and  Overseers  of  BuR- 
MiNGTON,  respondents. 

The  parish  of  ^.,  before  the  appropriation  of  the  rectory  and  the 
endowment  of  the  vicarage,  comprised  the  hamlets  of  Great  W.^  LittU 
W.,  B,  and  D.  In  Great  W.  was  the  mother  church.  In  the  hamlet 
of  B.  a  chapel  was  built,  and  it  is  mentioned  as  a  chapeliy  to  W,  in  the 
Ecclesiastical  Taxation  of  Pope  Nicholas  the  Fourth,  a.d.  1291 :  twenty 
years  lat^r  Merton  College^  Oxford^  obtained  a  licence  from  King  Bid- 
ward  II.  to  appropriate  the  rectory  of  W,^  together  with  the  chapel  of 
B.  Two  years  later  the  vicarage  of  W.  was  endowed,  and  the  'vicar 
was,  by  the  endowment  deed,  required  to  cause  the  chapel  of  B,  to  be 
served  with  a  suitable  priest  In  1616  B,  had  a  parsonage  house  and 
glebe  lands.  The  chapel  of  B.  was  served  either  by  a  Fellow  of  Merton 
College^  or  by  curates  appointed  by  that  Colle^,  or  by  the  vicar  of  W.  or 
his  curate.  The  chapel  naving  fallen  into  rums,  it  was  rebuilt  in  1693, 
and  the  cure  thereof  restored  to  the  church  of  W.^  and  an  annual  stipend 
granted  to  the  curate  out  of  the  appropriate  rectory :  this  ceased  probably 
when  an  arrangement  was  made  bv  Merton  College  that  they  would  give 
a  beneficial  lease  of  the  rectorial  tithes  of  the  glebe  of  B.  to  their  senior 
resident  Fellow  on  condition  of  his  providing  for  the  cure  of  B.  In  1834, 
Merton  CoUtge  resolved  that  the  lease  of  the  great  tithes  of  B,  should 
be  granted  to  the  vicar  of  W.  in  augmentation  of  his  benefice.  In  the 
records  of  the  diocese,  a.  d.  1692,  B,  is  termed  "  the  parochial  chapeliy 
otB,"  but  in  all  other  entries  in  the  registry  it  is  styled  a  chapel  to  W, ; 
except  that  in  the  registry  of  the  Consistory  Court  of  Worcester  of  1714 
there  is  a  terrier  of  the  tithes  and  glebes  belonging  to  the  parish  of  B. ; 
and  in  the  Bishop's  register  there  is  a  register  of  baptisms,  marriages 
and  funerals  in  the  parish  of  B.  from.  171 1  to  1728.  For  about  a  century 
previous  to  1847,  uie  cure  of  B,  was  provided  for  by  the  consecutive 
lessees  of  the  appropriate  rectory,  and  not  by  the  vicar  of  W.  The  ap- 
pellant was  instituted  to  the  vicarage  of  W,  in  1843,  and  in  1847  receive<l 
a  lease  of  the  glebe  of  B.  and  rent  charge  in  lieu  of  rectorial  tithes,  for 
twenty-one  years,  if  he  should  so  long  continue  the  resident  vicar  of  W.^ 
he  covenanting  to  serve  the  cure  of  B.  either  by  himself  or  by  a  curate, 
and  to  discharge  the  College  of  the  cure,  and  to  pay  all  rates  and  assess- 
ments payable  out  of  the  rectory.  A  curate,  whose  stipend  was  paid  by 
the  appellant,  performed  the  parochial  duties  and  services  at  B. :  it  was 
impossible  for  one  person  devoting  his  whole  time  and  attention  to  per- 
form the  services  required  at  W,  and  B, :  held, 

1.  That  in  assessing  the  appellant  as  owner  of  the  tithe  commutation 
rent  charge  of  B,  to  the  poor  rate,  he  was  not  entitled  to  any  deduction 
in  respect  of  the  stipend  of  the  curate  of  ^.,  inasmuch  as,  firsts  upon 
the  facts  stated,  there  was  no  such  connection  between  W,  and  B,  as  that 
they  could  be  considered  one  benefice,  and  therefore  the  appellant  was 
in  the  position  of  an  incumbent  holding  two  benefices,  and  thereby 
b:  inging  upon  himself  the  necessity  of  employing  a  curate : '  and,  secondly, 
the  appellant  received  the  tithe  rent  charge  of  B,  as  lessee  of  Merton 
CoUege^  with  an  undertaking  to  discharge  the  services  at  B,  and  not  as 
vicar  of  W, 

2.  8emf)le,  per  CocJchurn  C.  J.  If  Merton  CoUege  received  the  tithe 
rent  charge  of  2?.,  they  would  not  be  entitled  to  any  deduction  in  respect 
of  the  stipend  of  a  curate  paid  by  them. 
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\  1861. 

-  ^ /^ASE  stated  under  stat.  12  &  13  Vict.  c.  45.  «.  I 

\  ^     ^*      .  The  appellant  is  vicar  of  JVolford.  in  the  oo 

BuRMiMOTOH.  of  Warwick,  and  is  the  lessee  and  occupier  of  the  I 

rent  charge  of  Burminfftan,  in  the  same  county^  hy  t\ 

of  a  lease  of  the  tithe  rent  charge  granted  to  him  bj 

Warden  and  Fellows  of  Mertan  College^  Oxford. 

The  appellant  was  rated  as  such  occupier^  in  lei 
of  the  rent  charge,  in  a  rate  for  the  relief  of  the 
of  the  parish  of  Burmington,  made  the  28th  (kb 
ISSS.  Notice  of  appeal  against  the  rate  was  givei 
the  appellant^  on  the  ground  that  he  was  OTcr-n 
amongst  other  things^  in  this^  that,  in  assessing  his  i 
charge^  the  churchwardens  and  oyerseers  had  madf 
allowance  or  deduction  in  respect  of  the  stipend  < 
curate  paid  by  the  appellant. 

The  parish  of  Wolford  (or  Great  ffolford),  before 
appropriation  of  the  rectory  and  the  endowment  oi 
vicarage  hereinafter  mentioned^  comprised  the  towns 
or  hamlets  of  Great  WoJfordy  Little  Wolford^  Bunm 
and  Ditchford.  In  Great  Wolford  was  the  mo 
church.  Little  fFoT/brc/ still  retains  its  original  chan 
of  a  hamlet  to  Great  Wolford.  In  Burmingtam, 
Ditchford,  chapels  were  built^  and  these  hamlets  bee 
chapclrics  to  Wolford.  Ditcliford,  however,  was  so 
quently  transfcn^cd  to  the  rectory  of  Stretton  an  F 
and,  the  chapel  there  having,  in  course  of  time,  & 
into  ruins,  and  being  at  length  wholly  destroyed,  J9 
ford  became  and  now  is  a  mere  hamlet  of  Str^totu 

In  the  Ecclesiastical  Taxation  of  Pope  JNieholas 
circa  a.  d.  1291,  the  rectory  of  WWborrf,  with  the  i 
pclry  of  Boiynton,  is  taxed  at  26  marks.     Twenty  } 
later,  as  is  shewn  by  the  Originalia  Roll  of  the  4t 
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Edward  II.,  the  Warden  of  the  House  of  Scholars  of        1861. 

MertoHy  in  Oxford,  paid  a  fine  of  10  marks  to  the  King     Wheeler 

for  a  licence  to   appropriate  the  rectory  of   fVolvord,    overseers  of 

together  with  the  chapel  of  Bovynton,  which  are  in  their 

own  patronage ;  of  this  appropriation  a  record  is  preserved 

in  the  register  of  the  Bishops  of  Worcester ,  and,  under 

date  two  years  later,  there  is  found  in  the  same  register, 

and  in  a  book  called  the   "Liber  Ruber,"   preserved 

amongst  the  documents  belonging  to  the  Dean  and 

Chapter  of  Worcester,  a  record  of  the  endowment  of  the 

vicarage  of  Wolford,  consequent  upon  the  appropriation 

of  the  rectory,  with  a  sum  of  10/,,  or,  if  that  should  prove 

insufficient,  with  such  further  sum  as  the  Bishop  should 

direct ;  and  the  vicar  of  Wolford  for  the  time  being  was, 

by  the  endowment  deed,  required  (inter  alia)  to  cause 

the  chapel  of  Dermertori,  existing  in  the  said  parish,  to 

be  served  by  a  suitable  priest.     Nine  years  later  (a.  d. 

1322),  as  appears  by  the  Register  of  Thomas  Cobkam, 

Bishop  of  Worcester,  a  further  endowment  of  the  vicarage 

of  Wolford  was  made,  under  the  powers  (therein  recited) 

reserved  to  the  Bishop  in  the  first  deed  of  endowment  *, 

and  the  vicar  is,  by  this  second  deed,  to  receive  all  the 

small  tithes  and  offerings  at  the  altar,  as  well  of  the 

mother  church  as  of  the  chapels  thereto  annexed,   in 

whatever  way  they  may  now  or  in  future  be  assessed, 

these  chapels  being  in  the  same  deed  named  as  Ditchford 

and  Bourmington.     If  the  provisions  of  this  deed  were 

ever   carried   out  as  regards  the  small  tithes  of  the 

chapelries,  such  an  arrangement  cannot  have  been  of 

long  continuance. 

It  is  admitted  that  the  names  Bovynton,  Burnynton, 
Bermerton,  and  Bourmington,  are  synonynous  with  2?wr- 
mington. 


712  MICHAELMAS  TERM. 

1861.  I>i  tlie  year  1616  BurmiugUm  had  a  parsonage  hoii« 

Whielu      ""^  glebe  lands,  and  in  the  Registry  of  the  Consistoij 

Q .   '■       ,    Court  of   WorceiUr  there  is  an  ancient  terrier  of  tl« 

BuBMiMOTOir.  date  of  20th  January,  1616,  of  all  the  glebe  lands,  leida, 

meadows  and  commons  belonging  to  the  parsonage  ol 

Burmington,  uhereia  the  parsonage  house  and  varioiu 

lands  and  closes  are  enumerated. 

The  chapel  of  Burmington  appears  to  have  been  served 
either  by  a  Fellow  of  Merlon  CoQege  or  by  curates 
appointed  by  that  College,  or  by  the  vicar  of  IVotford  or 
his  curate.  At  length  the  chapel  itself  fell  into  ruins, 
but  it  appears,  &om  an  entry  in  an  old  register  of  M'ol- 
/ord,  that,  about  1693,  the  chapel  was  rebuilt,  and  the 
cure  thereof  restored  to  the  church  of  ffblfard,  and  an 
annual  stipend  of  20/.  was  granted  to  the  curate  out  of 
the  appropriate  rectory.  This  stipend  was  afterwards 
reduced  to  19£,  and  then  to  17/-,  and  has  long  ago  alto- 
gether ceased.  Its  cessatiOQ  was  probably  contempora- 
neous with  an  arrangement,  made  about  the  year , 

by  the  patron  and  appropriators  of  fVotford  and  Bur- 
mington {Merton  College,  Oxford),  that  they  would  give 
a  beneficial  lease  of  rectorial  tithes,  arising  from  and 
out  of  the  glebe  situate  at  Burmington,  to  their  senior 
resident  Fellow,  whether  layman  or  clergyman,  on 
condition  (inter  alia)  of  his  providing  for  the  cure  of 
Burmington.  This  arrangement  was,  about  the  year 
1817,  so  far  modified  as  to  restrict  the  enjoyment  of 
this  lease  to  the  senior  resident  Fellow  in  Holy  orders, 
who  was  to  serve  the  cure  of  Burmington,  aut  per  se  aut 
per  alium. 

In  the  year  1834  the  following  resolution  was  passed 
by  the  Warden  and  Fellows  of  Merton  College,  Oxford. 
— "At  a  meeting  of  the  Warden   and   Fellows,  held, 
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April  4th5 1834^  It  was  resolved  that^  when  the  lease  of       igei. 
the  great  tithes  of  Bumdngtan  shall  in  future  fall  in,  it     Wheblbk" 
shall  not  be  granted  to  the  senior  resident  Fellow  of  the    oveweers  of 
CoU^e  for  the  time  being  as  heretofore,  but  shall  be   Bowumotoh. 
granted  to  the  vicar  for  the  time  being  of  the  vicarage  of 
Wolford,  in  augmentation  of  his  benefice,  provided  he 
shall  continue  to  reside  in  the  vicarage/' 

In  1842  an  apportionment  was  made  of  a  rent  charge 
in  lieu  of  the  tithes  of  Burmington.  The  appellant  was 
instituted,  in  1843,  to  the  vicarage  of  Wolford  with  its 
members,  and  received,  in  November  1847,  a  lease  of  the 
glebe  of  Burmington  and  rent  chai^  in  lieu  of  the 
rectorial  tithes,  under  the  following  resolution  of  the 
appropriators.  ''  At  a  meeting  of  the  Warden  and  Fellows 
held  Mag  31st,  1847,  Mr.  Griffith,  the  senior  resident 
Fellow,  having  resigned  the  lease  of  the  tithes  of  Bur^ 
mington,  a  new  lease  was  ordered  to  be  drawn  up  and 
granted  to  the  vicar  of  Wolford,  pursuant  to  a  resolution 
oftheCk)ll^;e  passed  in  1834.''  This  lease  was  for  twenty- 
one  years  if  the  appellant  should  so  long  continue  the  * 
resident  vicar  of  Wolford,  (A  copy  of  this  lease  accom- 
panies the  case,  and  may  be  referred  to  as  part  of  it.) 

The  population  of  Wolford  (that  is,  of  the  townships 
or  hamlets  of  Great  and  Little  Wolford)  amounts  to 
about  550,  that  of  Burmington  to  about  200.  The 
church  at  Wolford  is  between  two  and  three  miles 
distant  from  the  chapel  at  Burmington  by  the  nearest 
footpath.  The  Bishop  (^  Worcester  requires  two  full 
services  to  be  performed  every  Sunday,  both  in  the 
church  and  the  chapel,  and  states,  under  his  hand,  that 
he  should  insist  on  the  appointment  of  a  curate  for 
Burmington  by  the  vicar  of  Wolford,  in  case  he  neglected 
or  refused  to  appoint  one.    This  power  the  Bishop 

VOL.   I.  3  b  b.  &  8* 
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ISCl.        claimed  and   exercised   during  the   time   Mr.    Gr^fitk 

Wheelek      (hereinbefore  mentioned)  held  the  lease  of  the  appro- 

Overlere  of    9^^^^  of  Burminffton,  requiring  that  gentleman  to  hate 

Bcajii50T05.   i^Q  fjji  senrices  at  Burmington^  instead  of  one,  and  to 

raise  the  curate's  stipend  from  50/.  to  80/.  a  year. 

In  the  records  of  the  Diocese,  a.  d.  1692,  Burmuigtm 
is  termed  ''  the  parochial  chapelry  of  Surmingtam/^  but 
in  all  other  entries  in  the  registry,  where  mention  is 
made  of  it  (except  as  hereinafter  is  stated),  it  is  styled  a 
chapel  to  Wolford,    There  is  no  evidence  in  the  Bishop's 
registry  that  Burminffton  was  ever  l^ally  separated  from 
JVolford  ViXiA  constituted  a  separate  parish,  nor  any  record 
of  any  clerk  having  been  instituted,  collated,  inducted 
or  licensed  as  perpetual  curate  to  Burmington,  and  in 
the  Visitation  Rolls  of  the  Diocese  the  vicar  of  Wolfari 
is  sometimes  described  simply  as  such  vicar,  at  other 
times  as  vicar  of  Wolford  with  the  chapelry  oiBurmington 
annexed.     There  are  separate  commutations  of  the  tithe 
rent  charges  for  Great  Wolford^  Little  Wolford  and  Bwr* 
mington.     In  the  last  named  place  there   are  rectorial 
tithes  only  (no  vicarial  tithes  having  been  so  far  as  ia 
known  ever  paid  there  as  distinct  from  the  rectorial); 
but  in  the  two  Wolfords  the  rectorial  and  vicarial  tithe 
rent  charges  are  distinguished.     There  was  also  rectorial 
glebe  in  each  of  the  three  places^  and  vicarial  glebe  in 
Great  Wolford  only.     The  whole  of  the  tithe  and  glebe 
appropriated  to  Merton  College  as  above  mentioned  are 
by  them  leased  to  different  persons.     There  are  separate 
poor  rates  for  both  Great  and  Little  Wolford  and  Bur- 
mington  and  separate  manors  of  Great  Wolford,  Utile 
Wolford  and  Burmington.     At  the  courts  leet  held  for 
Burmington  Manor,  constables  and  tithing  men  for  Bur- 
mington have  been  appointed.     Burmington  is  termed  a 
parish  in  the  award  and  all  the  proceedings  for  the 
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^*  apportionment  of  the  tithe  rent  charge  in  1842,  and        1861. 
k  in  the  enclosure  award  of  1844  of  lands  within  it.     In     Wheelbb 
?   the  Registry  of  the  Consistory  Court  of  Worcester  of    Ovepseereof 

BUBMINGTON. 

I  the  year  1714  there  is  a  terrier  of  all  the  tithes  and 
i  glebes  belonging  to  the  parish  of  Burmington,  And 
i  in  the  Bishop^s  register  of  baptisms,  marriages  and 
\  funerals,  there  is  a  register  of  baptisms,  marriages  and 
t  funerals  in  the  parish  of  Burmington  from  1711  to  1728. 
!  Burials  and  christenings  appear  also  to  have  been  per- 
1  formed  at  Burmington  from  1583  to  1685.  For  about 
!  a  century  previous  to  the  year  1847  the  cure  of  Burming- 
ton was  provided  for  by  the  consecutive  lessees  of  the 
appropiate  rectory,  and  not  by  the  vicar  of  Wolford. 

On  the  19th  July,  1851,  the  appellant,  in  considera- 
tion of  lOOil,  executed  a  conveyance  to  the  Warden  and 
Scholars  of  Merton  College  of  a  piece  of  ground  which 
he  purchased,  as  was  stated  in  the  said  conveyance,  for 
the  purpose  of  erecting  thereon  a  messuage  and  suitable 
conveniences  for  the  residence  of  the  officiating  minister 
of  the  chapelry  or  cure  of  the  said  parish  of  Burmington, 
together  with  the  messuage  which  he  had  erected  thereon. 
This  deed  recited  that  the  Warden  and  Scholars  were 
seised  of  the  appropriate  rectory  of  the  parish  of 
Burmington,  together  with  the  glebe  lands  and  rent 
charge  in  lieu  of  tithes  thereto  belonging,  subject  to  the 
liability  of  serving  the  spiritual  cure  of  the  said  rectory. 
In  this  deed  the  land  and  premises  are  described  as  situate 
in  the  parish  of  Burmington^  and  as  being  in  the  occupation 
of  George  Domvile  Wheeler  as  the  officiating  minister  of 
the  chapelry  of  Burmington. 

In  the  answer  and  returns,  made  pursuant  to  the  Act 
of  Parliament  43  G,  3.  c.  144.,  by  the  overseers  of  the 
poor,  LUtle  Wolford  is  termed  a  parish. 

3  B  2 
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The  curate^  whose  stipend  (SOL  per  annum)  is  ptki 

Wheeler     by  the  appellant^  is  solely  occupied  with  the  parochial 

Overseers  of    ^^^^s  and  serviccs  of  Burmtnffton,  and  is  licensed  onlj 

BoBMiNQTOK.  ^  ^j^g  assistant  curacy  of  that  chapelry.     The  appellant 

does  not  perform  any  part  of  these  dutie8»  but  comfinei 

himself  to  the  performance  of  the  parochial  duties  and 

services  of  Wolford, 

The  appellant,  besides  the  yicarage  of  Wolford^  hoUi 
the  rectory  of  Barcheston^  with  the  hamlet  of  f¥Waiffimi, 
which  adjoins  Burmington:  this  parish  he  serves  bj 
another  curate. 

It  is  agreed  that  the  stipend  paid  to  the  curate  is  a 
reasonable  stipend,  and  that  it  would  be  impoasible  for 
any  one  person  devoting  his  whole  time  and  attention 
to  perform  the  services  at  present  required  at  Wolfori 
and  Burmington. 

Upon  these  facts,  two  justices  for  the  county  of  War^ 
wick,  at  a  special  Sessions  for  hearing  appeals  against 
rates  made  for  the  relief  of  the  poor,  holden  at  Sh^nUn 
upon  Stour,  in  the  county  of  Worcester,  for  parts  of 
Worcestershire,  and  also  for  the  division  of  BraUts,  in 
the  county  of  Warwick,  on  the  16th  April,  1859^  decided 
that  the  respondents,  in  assessing  the  appellant  to  the 
poor  rate  in  respect  of  the  occupation  of  the  rectorial 
tithe  rent  charge  of  Burmington,  had  done  right  in 
making  no  allowance  or  deduction  in  respect  of  the 
aforesaid  curate^s  stipend. 

The  following  were  stated  by  the  justices  as  tibe 
grounds  of  their  decision. 

1.  That,  although  there  was  evidence  of  an  ecclesias- 
tical connection  between  Burmington  and  Wolford  having 
in  old  times  existed,  yet  that  there  was  no  evidence  that 
the  vicar  of  Wolford  was,  at  the  time  the  assessment 
was  made,  bound,  as  such  vicar,  to  provide  for  the  ser- 
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vice  of  Burmingtoiu  2.  That  the  vicar  was  bound  to  1861. 
provide,  and  did  provide,  for  the  service  of  Burmington,  Whbelbe 
not  as  being  bound  by  virtue  of  any  ecclesiastical  de-  overroerB  of 
pendence  of  the  chapelry  of  Burmington  on  the  vicarage  BuwiiiiOTOM. 
of  Wolford  for  its  service,  but  by  reason  of  the  terms 
of  his  lease  from  Merton  College,  the  provision  for  the 
performance  of  the  ecclesiastical  duties  in  Burmington 
being  the  condition  on  which  he  held  the  beneficial 
lease  of  the  rectorial  tithe  rent  charge  of  Burmington, 
and  the  consideration  on  his  part  for  the  advantages  so 
enjoyed  by  him  under  that  lease.  8.  That,  although  it 
would  be  impossible  for  the  same  person  to  fulfil  the 
duties  of  Burmington  and  Wolford  as  their  duties  are  at 
present  defined  by  the  Bishop,  and  that  although  there- 
fore the  assistance  of  a  curate  is  necessary  to  the  appel- 
lant, who,  being  vicar  of  Wolford,  has  undertaken  to  serve 
the  cure  of  Burmington,  yet  that  the  appellant  is  in  the 
condition  of  a  pluralist  who  holds  two  preferments,  the 
full  performance  of  the  dutes  of  which  by  himself  is  im- 
possible :  that  such  a  curate  is  therefore  a  mere  substitute 
for  the  incumbent,  and  therefore  that  no  allowance  should 
be  made  in  respect  of  his  stipend.  (See  Tlie  Hackney 
and  Lamberhurst  Tithe  Commutation  Rent  Charges  (a)  ) . 
4.  That,  even  assuming  the  appellant's  contention  to  be 
correct,  that  he  is  bound,  as  vicarof  Wofford,  independently 
of  any  arrangement  between  himself  and  Merton  College, 
to  provide  for  the  service  of  Burmington,  and  that,  there- 
fore, the  assistance  of  a  curate  is  necessary  to  him  as 
vicar,  and  that  his  case  falls  within  the  other  rule  laid 
down  in  The  Hackney  and  Lamberhunt  Tithe  Commuta- 
tion Rent  Charges,  the  deduction  should  be  made  (if  at  all) 
in  the  assessment  of  the  vicarial  tithe  rent  charge  of 

(a)  RB.^E.  1. 
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1861.  Wolftird,  and  not  of  the  rectorial  rent  charge  of  B 
Whiilu  mmgtim.  5.  That  assuming,  on  the  oth^  hand,  tl 
Orerweis  of  *^^  Warden  and  PelloTra  of  Ma-ton  College,  as  «ppi 
BiiuiiM*)i«i.  priatora  of  the  tithe  rent  chai^,  are  bonnd  to  prori 
for  the  spiritual  cure  of  Burmia^ton,  then  it  sppei 
that  they  have  done  so  in  appointing  the  appellant  tin 
curate  fen:  that  purpose,  and  remunerating  him  hy  th< 
grant  of  the  beneficial  lease  of  the  tithe  rent  charj 
6.  That,  were  it  not  for  the  provision  in  the  lease  of  tl 
tithe  binding  him  to  remain  the  resident  vicar  of  fFi 
ford,  the  duties  of  the  core  of  Burmi^ton  could  be  w< 
performed  by  him,  if  be  devoted  his  ichole  time  at 
attention  to  them  (  7^  Hackney  and  Lamierkunt  Ht 
Commutation  Bent  Charges  {a)  ) ;  and  that  he  is  no  ma 
entitled  to  clium  exemption  or  relief  from  poor  n 
than  a  bidliff,  who  ia  remunerated  for  his  service  I 
permission  to  occupy  a  honse  and  land  gratnitOBsly  < 
at  a  beneficial  rent,  would  be  entitled  to  claim  exempticN 
partial  or  complete,  &om  poor  rate  in  respect  of  tl 
house  and  land  bo  occnpied. 

The  question  for  the  opinion  of  the  Court  was :  Is  tl 
appeUant  entitled  to  have  bis  assessment  reduced  by  tl 
amount  of  the  stipend  paid  by  him  to  a  curate  nnd< 
the  circumstances  stated  in  the  case,  or  by  any  propo 
tionate  part  of  such  stipend. 

The  lease  referred  to  in  the  case  was  an  indentor 
made  the  24th  November,  1847,  between  the  Warde 
and  Scholars  of  the  House  or  College  of  Scholars  i 
Merton  College,  in  the  University  of  Oxford,  and  the  Be' 
George  Domvile  WJieekr,  clerk,  vicar  of  Great  Wo^on 
in  the  county  of  Warwick,  by  which  the  Warden  an 
Scholars,  for  divers  considerations  them  moving,  wit 
(«)  E.B.4-E.i. 


▼. 

Bet 
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one  assent  and  consent  demised  unto  George  Domvile  18G1. 
Wheeler  the  yearly  rent  charge  of  214/.,  awarded  to  the  Wbeeleb 
rector  of  the  parish  of  Burmington  in  lieu  of  the  great  overseere  of 
and  rectorial  tithes  arising  from  all  the  lands  in  the 
parish ;  and  the  cottage  and  garden  called  the  parsonage, 
and  all  the  other  glebe  lands  of  the  rectory  or  parsonage 
of  Burmington :  habendum  from  the  5th  April  then  last 
for  21  years,  if  he  should  so  long  continue  the  resident 
vicar  of  Great  Wolford,  reddendo  17«.  8A  in  money  and 
five  bushels  of  wheat  and  one  quarter  of  barley,  or,  for 
default  of  the  five  bushels  of  wheat  and  one  quarter  of 
barley,  the  price  thereo£  Covenant  by  the  lessee  to 
repair  and  maintain  the  chancel  of  the  church  of  Bur- 
mington, and  the  parsonage  house  and  premises.  There 
were  also  the  following  covenants: — ''And  George 
Domvile  JVheeler,  for  himself,  his  executors  and  adminis- 
trators, doth  further  covenant  with  the  Warden  and 
Scholars,  and  their  successors,  that  he,  George  Domvile 
Wheeler,  shall  and  will  serve  the  cure  of  the  parson- 
age, either  by  himself  or  by  a  sufficient  curate,  during 
the  said  term,  and  shall  and  wiU  clearly  acquit  and  dis- 
charge the  Warden  and  Scholars,  and  their  successors, 
of  the  said  cure,  and  all  manner  of  charges  thereimto 
belonging.  And  also  that  he,  George  Domvile  Wheeler, 
his  executors  or  administrators,  shall,  at  all  times  here- 
after during  the  term,  pay  and  discharge  all-  manner  of 
taxes,  rates,  assessments  and  impositions  whatsoever 
payable  out  of  or  for  the  said  rectory  or  parsonage  and 
premises,  or  any  part  thereof  (except  the  lessor's  pro- 
perty tax),  and  therefrom  keep  indemnified  the  Warden 
and  Scholars,  and  their  successors.  Provided  also  that 
George  Domvile  Wheeler,  his  executors  or  administra- 
tors, shall  not  sell  or  assign  all  or  any  part  of  the  demised 
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]^gQ]^^       piemiiety  for  all  oar  mnj  part  of  bis  or  tbar  cdnki 
%i^mmw^mm    ^^""^  ^  jcm  thefoiiiy  to  an  J  pemo  whuuiiueicr,  A 
^-      ^  oat  the  special  lioenoe  and  onuacait  of  the  Wndeii 

Oreneenof  '^  ^    .  ^ 

BcEMuoTos.  Scholagg,  or  their  sa(CCCMora,figrtli«tptiipoiefiiitolM 
in  wiitiiig  under  their  commoiL  aeaL'^ 

The  case  was  argned  {Naoetmber  16th  and  20di)1f 

The  Attorney  Gtmeral,  fisr  the  respondents.— Fmi  ! 
there  is  sach  an  ecclesiastical  relation  hetweea  Ai  I 
Ticarage  of  fFolford  and  the  ehapeliy  of  Amsnffei 
that  the  appellant,  as  vicar  of  ffolfard,  is  boimd  tofS* 
form  Difine  service  in  Burmuufivm,  he  would,  aoooidiigli 
jy^Uunm,  appellant,  TluChMirekwardauofZJaMffeawmi^ 
respondents,  be  entitled  to  a  deduction  in  reqpectof  di 
salary  of  a  curate.  Bat  that  deduction  ought  to  k 
in  the  assessment  of  the  vicarial  tithe  rent  chaige  i 
fFolford,  the  obligation  being  on  the  iqppeDant  at  via 
of  fVolford,  and  not  in  the  asseaanient  of  the  reetaa 
rent  chaige  of  Burmington. 

Secondly.  The  appellant  was  bound  to  perform  TXm 
service  in  Burmington^  not  as  vicar  of  Wotftnd^  but  e 
clusively  under  the  terms  of  the  leaae  of  the  rectori 
tithe  rent  charge  of  BurmingUm  firom  Merttm  Colkf 
his  acceptance  of  the  cure  of  Burmington  was  i« 
luntary;  and  therefore  he  is  in  the  condition  of 
clergyman  holding  two  prefermentSj  who  is  not  e 
titled  to  a  deduction  in  respect  of  the  stipend  of 
curate,  seeing  that  he  must  provide  a  curate  for  o 
of  them.  The  Hackney  and  Lamberkursi  2Wu  Cb 
mutation  Rent  Charges  {b),  is  an  authority  for  the: 
spondents. 

(a)  See  iLe  precediDg  cabe.  (6)  E.  B.  J>  £  1. 


il 
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F.M.  ^F%iYe^  for  the  appellant. — First.  The  appellant^  1861. 
as  vicar  of  fVolfard,  is  bound  to  provide  for  the  service  Wbeslem," 
of  the  chapeby  of  Burminfftan,  being  a  chapelry  annexed  oy^rBeen  of 
to  the  vicarage  of  W»/farrf.  [He  referred  to  the  evidence  Burmihotoh. 
stated  in  the  case,  shewing  that  in  1291^  and  twenty 
years  later^  Wolford  and  Burmington  were  treated  as  one 
benefice;  and  that  in  1695  the  cure  of  Burmington  was 
restored  to  the  church  of  Wolford;  citing  1  Bum's  EccU 
LaWy  by  PhilUmorey  tit.  Appropriation,  iv.  p.  91.  He 
also  referred  to  stat.  1  &  2  Vict,  c.  106.^  as  establishing 
a  relation  between  the  two  benefices.]  Then^  according 
to  the  principle  established  in  Tlte  HcLckney  and  Lamr 
berhurst  Titlie  Commutation  Rent  Charges  {a\  followed 
in  Williams,  app.^  Hie  Churchwardens  of  Llangeinu^en, 
reaps.  {b\  it  being  found  as  a  fact  that  it  is  impossible 
for  the  appellant^  as  vicar  of  Wolford,  to  perform  the 
duties  in  Burmington  without  the  assistance  of  a  curate^ 
a  deduction  ought  to  be  made  in  respect  of  the  stipend 
of  such  curate  in  assessing  the  rent  charge  of  Bur- 
mington to  the  poor  rate^  which  the  appellant  receives 
as  part  of  the  endowment  for  the  performance  of  the 
duties  in  Burmington. 

Secondly,  assuming  that  the  appellant  is  not  bound 
to  provide  for  the  service  of  the  chapelry  of  Burmington, 
except  under  the  lease  of  the  rectorial  tithe  rent  charge 
of  Burmington  from  Merton  College,  he  ought  to  be  in 
the  same  position  with  reference  to  the  poor  rate  as  the 
C!ollege  would  be,  if  they  were  in  occupation  of  the  rent 
charge.  Merton  College,  as  appropriators  of  the  tithe 
rent  charge  of  Burmington,  are  bound  to  provide  for  the 
service  of  the  cure.    The  Bishop  might  sequester  so  much 

(a)  £.  ^.#£:i.4],42.  50.53. 
{b)  See  the  preceding  case. 
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1861.       of  the  tithe  rent  charge  of  Burmington  as  was  necessary 


Wheeler     for  the  maintenance  of  a  curate.    And  the  lessee  takes 
Overseers  of   the  lease  of  the  tithe  rent  charge^  subject  to  the  same 
liability:  Hitchcot  v.  Thornburrough,  2  RolL  Abr.  337, 
tit.  Parson.  Vicar.  H.  2.    If  the  College  retained  the  tithe 
rent  charge  in  their  own  hands,  and  appointed  a  curate  at 
a  fixed  salary^  they  would  be  entitled  to  a  deduction  in 
respect  of  the  salary  of  the  curate.   The  principle  of  rating 
recognised  in    The  Queen  y.  Adames  (a),  before  The 
Parochial  Assessment  Act,  6  &  7  ^  4.  c.  96.  (and  that 
statute  has  not  altered  the  law  as  to  the  rateability  of 
property.  The  Queen  v.  Lumsdaine  {b) ),  is  "  that  all  lands 
are  to  be  assessed  in  proportion  to  the  net  rent  which  a 
tenant  at  rack  rent  would  pay,  he  discharging  all  rates 
and  outgoings:'^  and  in  this  case  the  stipend  of  the 
curate  would  be  an  outgoing  or  charge  imposed  by  ]aw. 
The  reasoning  in  the  judgment  of  the  Court  in   The 
Hackney    and  Lamberhurst    Tithe    Commutation    Bent 
Charges  (c),  disallowing  the  claim  which  was  made  in 
that  case  for  a  deduction  in  respect  of  the  personal 
services  of  the  rector,  does  not  apply  to  the  case  of  a 
lay  rector,  who  cannot  perform  the  service  in  person. 
Further,  the  lease  of  the  tithe  rent  charge  from  Merton 
College  contains  covenants  by  the  appellant  to  pay  all 
charges  on  the  rectory  and  that  he  will  not  assign  with- 
out the  licence  of  the  College. 

The  Attorney  General,  in  reply. —  [^Cochbum  C.  J. 
We  relieve  you  from  replying  on  that  part  of  the  argu- 
ment which  proceeded  on  the  ecclesiastical  dependence 
of  Burmington  on  Wolford,']     In  principle  and  reason, 

(a)  4  B.  ijr  Ad.  61.  68.  '  (b)  10  A.  #  E.  157. 

(c)  E.  B.  4-  E.  1.  51,  52. 
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the  appellant^  with  respect  to  the  chapelry  of  Burming^        1861. 
ton  and  the  parish  of  fVolford,  is  in  the  position  of     WheblmT" 
a  pluralist:   they  are  distinct  sources  of  ecclesiastical    overseereof 
income.     The  Court  will  not  extend  the  principle  of  Bubmihotob. 
exemption  in  The  Hackney  and  Lamberhurst  Tithe  Com- 
mutton  Rent  Charges  (a),  to  a  case  in  which  the  employ- 
ment of  a  curate  is  not  the  result  of  an  inherent  necessity 
in  the  benefice^  but  arises  from  circumstances  which  are 
within  the  control  of  the  incumbent.     The  appellant 
might  employ  a  curate  at  fFol/ord,  and  discharge  the 
duties  of  the  cure  of  Burmington  in  person^  and  then 
he  would  not  be  entitled  to  any  deduction.   [^Blackbum  J. 
The  deduction  in  respect  of  the  curate's  salary  which 
was  allowed  in  The  Hackney  and  Lamberhurst  Tithe  Com-' 
mutation  Rent  Charges  (a),  is  an  anomaly  which  I  will 

not  extend.] 

CocKBURN  C.  J.  I  am  of  opinion  that  the  appellant 
was  rightly  assessed  to  the  poor  rate  in  respect  of  the 
tithe  reiit  charge  of  the  parish  of  Burmington, 

The  objection  taken  by  the  appellant  to  his  rateability 
rests  on  two  grounds.  First,  that  the  parish  of  Burmington 
is  to  be  taken  as  one  with  the  parish  of  Wolford,  and  that 
the  incumbent  of  Wolford,  holding  the  two  as  one  aggre- 
gate benefice,  and  being  unable  to  discharge  the  spiritual 
duties  in  both  without  the  assistance  of  a  curate^  is 
entitled  to  deduct  from  the  amount  at  which  he  is  rated 
the  expence  which  he  is  put  to  in  paying  the  stipend  of 
a  curate  in  Burmington*  This  proceeds  on  the  assump- 
tion that  Burmington  and  Wolford  are  inseparably  and 
indissolubly  connected.  We  may  surmise,  as  a  matter 
of  fact,  although  the  evidence  is  not  conclusive,  that  at 

{a)  E.  B.  4'  E.  1,  {«. 
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1861.  some  remote  period  the  chapelry  of  Burmington  was  a 
Whbblkr  dependency  of  the  spiritual  parish  of  Wolfard;  but  fi>r 
^     ^*      ^    a  lonff  series  of  years  the  two  have  been  so  dissociated 

Oyeneers  of  ^  '' 

Bu&MiNOTOH.  that,  in  point  of  law,  it  is  impossible  to  say  that  thej 
form  one  benefice.  This  appears  dear  by  considering 
that,  on  being  appointed  to  the  vicarage  of  fFalfcrd, 
the  yicar  could  not  have  insisted  that  he  was  entided 
to  the  cure  of  the  chapelry  of  Burmington,  with  its 
emoluments.  For  many  years  Merion  College  have 
been  in  the  habit  of  dealing  with  BumUngtan  as  a 
separate  and  distinct  benefice,  sometimes  paying  the 
stipend  for  the  performance  of  the  clerical  duties  in 
Burmington  to  a  curate  independent  of  the  vicar  of 
Wolford,  and  sometimes  paying  the  stipend  for  the  per- 
formance of  those  duties  to  the  vicar  of  fVolford,  or 
making  such  other  provision  as  to  them  seemed  right: 
also  the  appellant  was  instituted  to  the  vicarage  of  Wol- 
ford  in  1843,  and  held  it  for  four  years  before  the  Collc^ 
upon  the  surrender  of  the  lease  of  the  great  tithes  ot 
Burmington  by  the  senior  Fellow,  made  the  appellant 
lessee  of  the  tithe  rent  charge  of  Burmington^  with  the 
obligation  of  providing  for  the  performance  of  the 
spiritual  duties  there.  Under  these  circumstances  it  is 
impossible  to  contend  that  there  is  any  such  inseparable 
or  indissoluble  connection  between  JVolford  and  Bur* 
mington  as  that  the  two  are  to  be  considered  one 
benefice. 

That  being  so,  the  appellant  stands  in  the  position 
of  a  clergyman  holding  two  separate  benefices;  and 
then  The  Hackney  and  Lamberhurst  Commutcition  Rent 
Charges  (a)  is  an  authority  for  saying  that,  as  incumbent 
of  Burmington,  he  is  not  warranted  in  claiming  to  deduct 

(a)  E.  B.  #  E.  1,  52. 
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the  stipend  of  the  curate  whom  he  employs  there :  it        1861. 
was  optional  with  him  whether  he  would  hold  both  bene-     Whbklee 
fices,  and,  by  accepting  the  benefice  of  Burmington^  he    OreiBeers  of 
brought  upon  himself  the  necessity  of  employing  a   Bubmikgtoh. 
curate,  and  does  so  only  in  ease  of  himself. 

Secondly,  it  is  said  that,  inasmuch  as  Merton  College 
are  the  lay  impropriators  of  the  rent  charge  of  Burming- 
tan,  with  the  obligation  to  employ  some  minister  of  the 
Church  of  England  to  perform  the  spiritual  duties  of  the 
cure,  and  as  the  discharge  of  that  obligation  is  the  con- 
dition imder  which  they  are  entitled  to  take  the  rent 
charge  in  lieu  of  tithes,  the  stipend  paid  to  the  curate 
is  a  necessary  outgoing,  and  ought  to  be  deducted  from 
the  amount  of  the  rent  charge  in  ascertaining  its  rate- 
able value.  It  is  not  necessary,  for  the  present  purpose, 
to  say  what  would  be  our  decision  if  Merton  College 
themselves  took  the  tithe  rent  charge,  and,  in  satisfac- 
tion of  their  obligation  to  provide  for  the  dischai^  of 
the  spiritual  duties,  employed  a  curate  and  paid  him  a 
fixed  stipend.  But,  without  deciding  the  point,  my  own 
opinion  is  strong  that,  if  Merton  College  had  taken  the 
rent  charge,  and  appointed  a  curate  in  order  to  discharge 
their  obligation  as  lay  impropriators  to  provide  for  the 
spiritual  wants  of  the  parish,  they  could  not  claim  to 
deduct  the  curate's  stipend  in  ascertaining  the  rateable 
value  of  the  rent  charge.  In  the  origin  of  impropria- 
tions the  tithes  of  a  parish  were  annexed  to  a  spiritual 
corporation  with  a  view  to  the  discharge  of  the  Eqpiritual 
duties  in  that  parish  by  some  of  its  members.  The 
whole  tithes  in  the  hands  of  a  spiritual  rector  would  be 
rateable ;  and  I  cannot  conceive  why,  when  the  tithes 
have  passed  into  the  hands  of  a  lay  impropriator,  he 
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1861. 


should  not  be  bound  to  provide  for  the  service  of  the 
cure. 

In  the  present  case  the  whole  of  the  tithe  rent  charge 


Wheeler 

V. 

Overseers  of 

BoRMiHOTOjr.  ig  placed  at  the  disposal  of  a  clergyman  who  happens  to 
be  vicar  of  an  adjoining  parish,  on  condition  of  his  pro- 
viding for  the  discharge  of  the  spiritual  duties;  and  I 
see  no  difference  between  a  person  who  is  thus  placed  in 
the  position  of  a  spiritual  rector  and  the  ordinaiy  case 
of  a  spiritual  rector :  he  takes  the  whole  tithe  rent 
charge  as  an  ordinary  rector  does,  and  I  do  not  see  why 

.  he  should  be  in  a  better  position  than  an  ordinary  rector. 

Also,  treating  the  appellant  as  a  pluralist^  who  is  obliged 
to  employ  a  curate  at  Burmington,  because  he  cannot  be 
in  two  places  at  the  same  time,  the  same  result  is  arrived 
at.  I  agree  with  my  brother  Blackburn  that  the  prin- 
ciple laid  down  in  The  Hackney  and  Lamberhurst  Tithe 
Commutation  Rent  Charges  (a),  as  to  allowing  a  de- 
duction in  respect  of  the  stipend  of  a  curate^  ought  not 
to  be  extended.  Where  the  incumbent  ijiot  being  in 
the  position  of  a  voluntary  pluralist  is  so  circumstanced 
that  his  duties  cannot  be  discharged  by  one  man,  then 
there  is  some  reason  for  the  exception  to  the  general 
rule;  but  only  in  such  a  case  ought  any  part  of  the 
tithe  rent  charge  to  be  withdrawn  from  local  taxation. 


Blackburn  J.  (the  only  other  Judge  present).  I  am 
of  the  same  opinion.  If  the  facts  were  that  the  parishes 
of  Wolford  and  Burmington  were  one  benefice,  and  the 
appellant  took  the  tithe  rent  charges  of  Wolford  and 
Burmington^  with  the  necessity  of  serving  the  cure  both 
of  the  vicarage  of  Wolford  and  the  curacy  of  Burming- 

{a)  E.  B.  4- E.  I,  53. 
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ton,  and  he  was  compelled  to  employ  a  curate  at  Bur-        1861. 

mington  to  assist  him  in  the  proper  discharge  of  his     Whbelss 

ministerial  duties,  the  case  would  be  within  the  prin-    overseers  of 

ciple  of  exemption  in   The  Hackney  and  Lamberhurst  Boemisgton. 

Tithe  Commutation  Rent  Charges  (a).     But^  upon  the 

facts  stated  in  this  case,  we  must  take  it  that  the  tithe 

rent  charge  of  Burmington  is  received  by  the  appellant, 

not  as  vidir  of  fVolford,  but  because  he  is  lessee  of  the 

tithes  from  Merton  College,  and  as  such  has  covenanted 

that  he  will  render  the  spiritual  services  of  this  curacy. 

If  he  paid  a  money  rent,  there  would  be  no  deduction  in 

respect  of  that ;  and  it  makes  no  difference  that  he  pays 

in  services  instead  of  in  money.     He  seeks  to  make  a 

deduction  in  respect  of  the  stipend  paid  to  a  curate,  who 

is  a  substitute,  which  it  is  clear  that  he  cannot  do.     The 

case  of  a  lessee  of  a  tithe  rent  charge  is  not  within  the 

authority  of  The  Hackney  and  Lamberhurst  Tithe  Com- 

mutation  Rent  Charges  (a),  which  is  not  to  be  followed, 

except  wher^  the  facts  are  the  same  as  in  that  case. 

Judgment  for  the  respondents. 

(fl)  E,  B.  #  E,  1.  53. 
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Saturday, 
November  2Sd. 


Practice. 
Omission  to 
reseal  writ  of 
summons. 
Statute  of 
Limitations. 


Nazeb  and  others  against  Wade  and  another. 


On  the  day  of  the  ezpiratioii  of  a  writ  of  ■nmmons  issued  imder  Tlie 
Common  Law  Proceduie  Act,  1852  (15  &  16  Vict.  c.  76.),  the  plaintiii* 
attorney  attended  at  the  office  for  the  porpoee  of  haTinff  it  renewed,  aad 
paid  the  fee ;  but  being  suddenly  called  awaj  omitted  to  get  the  Mil 
impressed  in  pursuance  of  sect  11,  and  did  not  disoorver  the  mistake  mtfl 
it  was  too  late  to  keep  the  writ  alire  by  reseating;  so  as  to  save  the 
Statute  of  Limitations:  held,  that  the  Court  had  no  power  to  dzreet 
the  officer  to  impress  the  seal  on  the  writ  as  of  the  dsj  when  tha 
attorney  applied  to  hare  it  renewed;  but  that  it  would  hare  been 
otherwise  if  the  omission  to  reseal  the  writ  had  beeo  oeeasioncd  by  a 
fault  of  the  officer  of  the  Court 


TN  this  case  a  writ  of  summons  was  issaed  under  Hie 
Common  Law  Procedure  Act,  1852  (15  &  16  VkL 
c.  76.),  which  was  renewed  and  resealed  in  April,  186L 
On  the  7th  October,  the  plaintifb'  attorney  attended 
at  the  office  to  have  the  writ  again  renewed,  and  paid 
the  fee,  but,  being  suddenly  called  awaj^  he  cMnitted 
to  get  the  seal  impressed;  and  did  not  diacoyer  the 
mistake  until  it  was  too  late  to  keep  the  writ  aUve  bj 
reseating,  so  as  to  save  the  Statute  of  Limitations. 

Piffott  Serjt.,  on  the  5th  November,  moved  to  have 
the  seal  impressed  on  the  writ  as  of  the  7th  October. 
—  ^Blackburn  J.  This  case,  and  several  others  in- 
volving the  same  question,  came  before  me  at  chambers, 
when,  doubting  my  power  to  assist  the  parties,  I  re- 
ferred them  to  the  Court.]  The  Courts  have  a  power, 
which  they  frequently  exercise,  of  amending  their  writs 
and  other  proceedings.  This  power  seems  inherent  in 
all  Courts  of  justice ;  in  addition  to  which  The  Com- 
mon Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76.) 
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sect.  222^  empowers  the  common  law  Courts  ''at  all  1861. 
times  to  amend  all  defects  and  errors  in  any  proceeding  x^^^Ea 
in  civil  causes^  whether  there  is  anything  in  writing  to  wadi. 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not/'  That 
section  is  cumulative  on  sect.  20,  which  enacts:  ''If 
the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 
indorse  on  any  writ  or  copy  thereof  any  of  the  matters 
required  by  this  Act  to  be  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that 
account  be  held  void,  but  it  may  be  set  aside  as  irregular, 
or  amended,  upon  application  to  be  made  to  the  Court 
out  of  which  the  same  shall  issue,  or  to  a  Judge ;  and 
such  amendment  may  be  made,  upon  any  applica- 
tion to  set  aside  the  writ,  upon  such  terms  as  to  the 
Court  or  Judge  may  seem  fit.''  If  the  Court  itself  had 
omitted,  in  proper  time,  to  a£Sx  the  seal  on  a  writ,  they 
would  do  it  afterwards  nunc  pro  tunc ;  consequently,  when 
the  omission  has  been  made  by  their  officer,  they  ought 
to  direct  him  to  do  the  same.  Suppose  the  officer,  when 
about  to  affix  the  seal,  were  seized  with  a  fit,  and  the 
time  expired  before  he  could  resume  his  post,  or  before 
another  person  was  appointed  to  it;  or  suppose  the 
party  coming  to  the  office  to  have  the  seal  affixed 
were  attacked  in  the  like  manner,  would  not  the 
Court  interfere?  [^Wightman  J.  I  do  not  know 
that.  Parties  should  not  drive  these  matters  off  to  the 
last  moment]  The  Uniformity  of  Process  Act,  2  W.  ^ 
c.  39.  s.  10.  provides :  "  No  first  writ  shall  be  available 
to  prevent  the  operation  of  any  statute  whereby  the 
time  for  the  commencement  of  the  action  may  be  limited, 
&c,  imless  every  writ  issued  in  continuation  of  a  pre- 
ceding writ  shall  &c,  and  shall  contain  a  memorandum 
VOL.    I.  3  c  B.  &  8. 
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1861.       indorsed  thereon  or  subscribed  thereto,  specifying  flie 
Nazer       day  of  the  date  of  the  first  writ/'     UDder  this  Act  the 
wI'irK        Court  allowed  a  plaintiff  to  amend  an  alias  and  a  plnries 
writ  of  summons  by  indorsing  thereon  the  day  of  the 
date  of  the  first  writ  of  summons,  and  of  the  retuni 
thereto ;  the  object  of  the  amendment  being  to  save  the 
Statute  of  Limitations ;   Culverwell  v.  Nugee  {a) .   [  Wi^ 
man  J.     Campbell  v.  Smart  (b),  which  was  decided  under 
that  statute,  is  an  authority  against  you.     You  are  not 
asking  us  to  amend  an  old  writ,  but  to  issue  a  new  one.] 
No ;  for  this  writ,  when  resealed,  will  be  a  mere  con- 
tinuance of  the  original  one.     ICockbum  C.  J.     If  the 
old  writ  were  still  alive,  but  defective,  the  Court  conH 
amend  it ;  but  here  it  is  dead,  for  The  Common  Law 
Procedure  Act,  1852  (15  &  16  Vkt.  c.  76.)  sect.  11,  says: 
"  No  original  writ  of  summons  shall  be  in  force  for  more 
than  six  months  from  the  day  of  the  date  thereof,  in- 
cluding the  day  of  such  date."      Blackburn  J.      Yon 
want  us  to  set  our  seal  to  what  is  untrue,  namely  that 
this  writ  was  scaled  within  six  months  after  the  issuing  of 
the  former  one.   Wightman  J.  If  you  are  entitled  to  make 
this  sort  of  application  now,  you  might  make  it  after 
any  lapse  of  time.]     Tlie  Coiurt  would  have  a  right  to 
refuse  the  application  unless  made  within  a  reasonaUe 
time.     An  amendment  of  a  writ  of  summons  and  all 
subsequent  proceedings,  by  adding  the  names  of  other 
parties   as   co-plaintiffs,   has   been   allowed;    Came  v. 
Malim  (c).     \^Cockbum  C.  J.     There  the  writ  was  still 
in  existence.]      So  an  amendment  has  been  allowed 
in  the  date  of  a  pluries  writ  of  summons,  though  the 
Statute  of  Limitations  had  run  out ;  the  Court  holding 
that  they  had  power  imder  15  &  16  Vict,  c,  76.,  if  not 

(a)  15  M.  4  »^  5r>9.  (b)  5  C.  B,  19ft. 

(c)  6  ExcK  803. 
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independently  of  it;  Cornish  v.  Hockin  (a),      [Wight-        I86I. 
man  J.     That  was  a  case  of  mere  irregularity.]      In       ^sazma 
Chitty*s  Farms,  p.  49,  8tli  ed.,  it  is  said :  "  In  a  case       wlpi. 
where  the  writ  had  been  issued  on  the  1st  November, 
duly  renewed  on  the  Ist  May,  and  then  tendered  for 
further  renewal  on  the  next  1st  November,  but  the  officer 
of  the  Court  refused  to  seal  it,  the  Court  directed  him 
to  affix  the  proper  seal  nunc  pro  tunc  as  of  the  day  on 
which  it  was  tendered,  saying  that  it  might  be  done 
quantum  valeat,  and  that  the  error,  if  any,  would  appear 
upon  the  record  r"  and  two  anonymous  cases  (6)  and 
Campbell  v.  Smart  (c)  are  referred  to. 

The  Court  (consisting  of  Cockburn  C.  J.,  Wightman 
and  Blackburn  JJ.)  said  they  would  consult  the  other 
Judges  on  the  subject,  as  it  was  desirable  there  should 
be  some  uniform  rule  in  the  Courts  upon  it.  They  would 
assist  the  plaintifis  if  they  could,  but  doubted  whether 
their  power  to  do  so  had  not  been  taken  away  by  the 
statute. 

Cur*  adv.  vulL 

Blackburn  J.  now  delivered  judgment,  saying  that, 
having  consulted  a  majority  of  the  Judges  of  the  other 
Courts,  the  Court  were  unanimously  of  opinion  that 
they  had  no  jurisdiction  to  make  such  an  order  as  was 
here  asked  for,  unless  in  cases  where  the  mischief  had 
been  occasioned  by  a  fault  in  the  officer  of  the  Court 

Rule  refused. 

(a)  1  J5.  #  B.  602. 

(6)  18  Jur.  1104;  24  X.  J.  Q.  B,  23 ;  18  Jur.  1017;  2^  L,  J.  C.P.I; 

24  L.  T.  61. 
(r)  6  a  B,  196. 
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Saturday^ 


Pauper 
lunaiirt. 
16  4-  17  Vict, 
e.  97.  t.  97. 

Gilherfu 
Art  (22  G.  3. 
c.  S3.) 


The  Queen  against  The  Inhabitants  of  Bramlet. 

The  exprewion  "  Umon,**  in  the  16  &  17  Vtet.  c.  97.  «.  97.,  rebtneli 
the  settlement  and  expences  incnned  in  respect  ai  prapcr  hmarin^  ■fP^ 
to  a  union  formed  under  GilUrCs  Act  (22  G.  3.  r.  83.) 

^r^O  justices  of  the  peace  for  the  boroiigh  oi  Leeii 
adjudged  the  settlement  of  EKzabeih   Waium,  a 
pauper  lunatic^  then  confined  in  the  panper  Innatie 
asylnm  at  Stanley  cum  Wrenthorpe,  in  the  West  Biding 
of  Yorkshire,  to  be  in  the  parish  of  Taiham^  in  the 
county  of  Lancaster,  a  parish  comprised   or  incoipo- 
rated  within  a  union  formed  under  the  provsions  of 
Stat.  22  G.  3.  c.  83.,  to  wit,  the  Colon  Union^  in  that 
county ;  and  ordered  the  guardians  of  the  poor  of  the 
Caton  Union  to  pay  to  the  guardians  of  the  poor  of  tlie 
township  of  Bramley,  in  the  borough  of  Leeds,  in  that 
Riding,  certain  sums  of  money  therein  alleged  to  have 
been  incurred  by  that  township  in  and  about  the  exami- 
nation of  the  said  E.  ^/and  her  conveyance  to  the  said 
asylum,  and  a  certain  other  sum  of  money  paid  by  them 
to  the  treasurer  of  the  asylum  for  her  maintenance  in 
it,  and  other  sums  of  money  therein  mentioned.     Against 
this  order  the  guardian,  churchwardens  and  overseen 
of   Tatham  appealed  to  the  Quarter  Sessions  of  the 
West  Riding  of   Yorkshire,  holden    at  Leeds;    which 
discharged  the  order  subject  to  the  following  case. 

On  and  before  the  22nd  June,  1860,  Elizabeth  Wat- 
son, a  lunatic  pauper,  was  confined  in  the  asylum  at 
Stanley  cum   IVrenthorpe,  in   the   West  Riding  of  the 
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county  of  York,  pursuant  to  an  order  in  that  behalf:  and 
thereupon  the  following  order,  adjudicating  her  settle- 
ment and  ordering  payment  of  her  maintenance,  was 
made. 

"  Borough  oiLeedSy  in  the  West  Riding  of  Yorkshire, 
to  wit.]  To  the  guardians  and  overseers  of  the  poor  of 
the  parish,  township  or  place  of  Tatham,  in  a  certain 
union  formed  according  to  law,  called  the  Catan  Union, 
in  the  county  of  Lancaiter,  and  to  the  guardians  of  the 
poor  of  the  same  union,  and  to  each  and  every  of  them. 
Whereas  the  overseers  of  the  poor  of  the  township  of' 
Bramlnf,  in  the  borough  of  Leeds,  being  a  borough 
situate  within  the  West  Riding  of  the  county  of  York, 
this  day  complain  to  us,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough  (one  of  the 
quorum)  whose  names  are  hereunto  set  and  seals  afl^ed, 
and  give  us  to  be  informed  that  heretofore,  to  wit,  on 
the  3d  September  a.  d.  1859,  at  the  instance  of  the  over- 
seers of  the  poor  of  the  said  township  of  Bramley  (the 
said  township  of  Bramley  being  then,  and  from  thence 
hitherto,  and  still,  a  township  not  within  any  union)  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  borough,  pursuant  to  the  provisions  and  according 
to  the  form  of  an  Act  of  Parliament  made  in  the  session 
of  Parliament  holden  in  the  16th  and  17th  years  of  the 
reign  of  our  lady  the  now  Queen  '  To  consolidate  and 
amend  the  laws  for  the  provision  and  regulation  of 
lunatic  asylums  for  counties  and  boroughs  and  for  the 
maintenance  and  care  of  pauper  lunatics  in  England,* 
duly  made  an  order  under  his  hand,  pursuant  to  the 
statute  in  such  case  made  and  provided,  directing  Eliza-' 
beth  Watson,  a  pauper  lunatic  then  and  there  brought 
before  him,  to  be  received  into  the  lunatic  asylum  at 
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1861.       Stanley  cum  fFrenthorpe,  in  the  ooimty  of  Yifrk.    Anc 
TheQvuuT  ^^^  ^^  ^^  Elizabeth  Watson  was  afterwaidi,  to  wit,  oe 
iahftlHUiito  of  ^®  ^^  ^  September^  in  the  year  last  afiireaaid,  bj 
BsAMLBT.     virtue  of  the  said  order,  pursuant  to  the  statute  in  audi 
case  made  and  provided,  conveyed  fiom  the  said  town- 
ship of  Bramley  to,  and  was  then  and  there  delivered, 
akmg  with  a  duplicate  of  the  said  order,   and  of  the 
statement  thereunto  subjoined  as  is  hereiiuifter  men- 
tioned, to  the  superintendant  of  the  said  aajlum,  and 
was  then  and  there  received  and  confined  in  the  saU 
*  asylum,  and  from  thence  continually  hitherto  haiQi  beea* 
and  still  is,  confined  in  the  said  asylum  under  and  bjr 
virtue  of  the  provisions  of  the  said  first  mentioned  Aefc 
and  the  said  last  mentioned  order,  as  a  pauper  lunatic 
in  the  said  asylum ;  and  that  the  said  Elizabeth  fFatfon, 
during  aU  the  time  in  that  behalf  aforesaid,  hath  been, 
and  still  is,  maintained  there  in  the  said  asylum  under 
and  in  pursuance  of  the  said  order  in  that  bdialf  afoie* 
said,  and  at  the  costs  and  charges  of  the  said  township 
of  Bramley,  out  of  the  rates  raised  for  the  relief  of  the 
poor  of  that  township.      And  that  the  said  justice^ 
before  making  such  order,  that  is  to  say,  when  the  said 
Elizabeth  Watson  was  brought  before  him  as  aforesaid, 
to  wit  at  Leeds  aforesaid,  in  the  said  borough,  called  to 
his  assistance  William  Swift  Wade,  a  sui^eon  and  apotiie- 
cary,  and  he  the  said  justice,  having  then  and  then^ 
with  the  assistance  aforesaid,  personally  examined  the 
said  Elizabeth  Watson,  was  then  and  there,  <m  such  per- 
sonal examination  and  other  proof,  satisfied  that  the  said 
Elizabeth  Watson  was  then  lunatic,  and  a  premier  person 
to  be  confined.     And  that  the  said  WilHam  Swift  Wade 
then  and  there,  before  the  making  of  the  said  order, 
signed  a  certificate,  accordiug  to   the  form  in  Sdbe* 


XXV.  VICTORIA.  735 

dule  (F.)  No.  8  to  the  said  first  mentioned  Act  fuinezed^        1861. 
that  the  said  Elizabeth  Watson  was  then  lunatic.     And   "xh7QoEEN~ 
the  said  overseers  of  the  poor  of  the  said  township  of  ,  habitmtsof 
Bramley  further  complain  and  give  us  to  be  informed      Bbamlet. 
that  to  the  said  order  was  subjoined  a  statement  respect- 
ing the  said  Elizabeth  Watson  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.     And  that, 
at  the  time  of  making  the  said  order,  the  place  of  the 
last  legal  settlement  of  the  said  Elizabeth  Watson  was 
not  ascertained.     Now  therefore  we,  the  said  first  men- 
tioned justices,  having,  as  such  justices  -in  and  for  the 
said  borough,  and  pursuant  to  the  statutes  in  such  case 
made  and  provided,  inquired,  on  the  hearing  of  the  said 
complaint  and  information,  into  the  several  premise?, 
and  into  the  legal  settlement  of  the  said  Elizabeth  Wat-- 
son :  and  the  said  complainants,  on  behalf  of  the  said 
township  of  Bramley,  having  now  here  ascertained  and 
established  before  us,  by  satisfactory  evidence  upon  oath 
according  to  law,  the  truth   of  all  and   singular  the 
premises,  and  that  the  said  Elizabeth   Watson,  during 
all  the  time  aforesaid,  was  and  is  now  legally  settled 
in  the  said  parish,  township  or  place  of  Tatham,  in  the 
said  county  of  Lancaster,  do  by  this  our  order  adjudge 
that  all  and  singular  the  premises  are  true,  and  that  the 
place  of  the  last  l^al  settlement  of  the  said  Elizabeth  Wat-- 
son,  at  the  time  of  the  making  of  the  said  order  herein- 
before mentioned,  and  from  thence  continually  hitherto, 
hath  been,  and  still  is,  in  the  said  parish,  township  or  place 
of  Tatham,  And  whereas  it  is  now  duly  proved  to  us  the 
said  first  mentioned  justices,  as  well  upon  the  oath  of 
the  assistant  overseer  of  the  poor  of  the  said  township 
of  Bramley  as  otherwise,  that  the  expences  incurred  by 
and  on  behalf  of  the  said  township  of  Bramley  in  and 
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1861.        about  the  examination  of  the  said  Elizabeth  fFatMon  ai 


The  QuiEH    h»t  aforesaid^  and  her  conyejrance  to  the  said  asylum  ts 
Inhabitants  of  foresaid,  amount  to  1/.  lbs.;  and  that  the  monies  paid 
Bbamlxy.     ^y  ^Yie  said  township  of  Bramley  to  the  treasurer  of  the 
said  asylmn  for  the  lodgings  maintenaQce^  medidne^ 
clothing  and  care  of  the  said  Elizabeth  Waisan  thev^ 
and  incurred  within  twelve  calendar  months  next  jst- 
vious  to  the  date  of  this  our  order  (to  wit),  from  the  dd 
September  last  up  to  the  14th  day  of  June  instant,  amomit 
to  the  sum  of  1621  4«.  Ad. :   We  the  said  first  mentioned 
justices  do  hereby  further  adjudge  the  premises  aforesaid 
to  be  true^  and  we  do  order  the  guardians  of  the  poor  of 
•  the  said  Catan  Union^  out  of  any  monies  which  may  be 
in  or  come  into  their  hands  by  virtue  of  their  office  as 
such  guardians^  to  pay  to  the  overseers  of  the  poor  of 
the  township  of  Bramley  aforesaid,  the  said  sum  of  IL  15s , 
being  the  reasonable  expences  incurred  by  the  said  town- 
ship of  Bramley  in  and  about  the  said  examination  of 
the  said  Elizabeth  Watson,  and  her  conveyance  to  the 
said  asylum  as  aforesaid ;  and  also  the  further  sum  of 
16/.  4«.  4dl  to  the  said  overseers  of  the  poor  of  the  said 
township  of  Bramley,  being  the  amount  so  paid  by  them 
to  the  treasurer  of  the  asylum  at  Stanley  cum  Wrenthorpe 
as  aforesaid.     And  we  the  said  first  mentioned  justices 
do  also  hereby  further  order  you,  the  said  guardians  of 
the  poor  of  the  said  Caton  Union,  and  all  and  every  the 
guardians  of  the  poor  for  the  time,  from  time  to  tim^ 
being  of  the   Catan  Union,  out  of  any  monies  which 
may  be  in  or  come  into  your  or  their  hands  by  virtue 
of  your  or  their  offices  as  such  guardians,  to  pay  weekly 
and  every  week  to  the  treasurer  of  the  said  asylum, 
from  the  14th  June  instant,  so  long  as  the  said  Eliza- 
beth H'atson  shall  continue  in  the  said  asylum  by  yirtue 
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of  the  said  order  in  that  behalf^  and  so  long  as  it  shall        1861. 
not  be  otherwise  ordered  by  competent  authority  in  that    The  Qoecn 
behalf  according  to  law,  the  sum  of  Ss.  for  the  future  inhabUanto  of 
lodging,  maintenance,  medicine,  clothing  and  care  of     ^*^"*'»»« 
the  said  Elizabeth  Watson,  which  said  sum  appears  to 
us,  the  said  justices,  to  be  reasonable  for  the  future 
lodging,  maintenance,  medicine,  clothing  and  care  as 
aforesaid ;  and  for  your  and  their  paying  the  said  sums 
of  money  and  charges  herein  directed  to  be  paid  this 
shall  be  yoiur  warrant      Given  under  our  hands  and 
seals  at  Leeds,  in  and  for  the  said  borough,  the  22d  June, 
in  the  year  of  our  Lord  1860. 

Wm.  KitsalL"  (l.  s.) 
Robert  Hudson.'^  (l.  s.) 


The  parish  of  Tatham  is  one  of  several  parishes  and 
townships  which,  together,  form  a  Poor  Law  Union,  com- 
monly called  a  Gilbert  Union,  duly  formed  and  incorpo* 
rated  in  the  year  1829,  pursuant  to  the  provisions  of  the 
statute  22  Geo.  3.  c.  83.,  for  the  better  relief  and  em- 
ployment of  the  poor  of  the  aforesaid  several  parishes 
and  townships,  under  the  name  of  the  Visitors  and 
Guardians  of  the  Poor  of  the  several  townships  forming 
the  Caton  Union  or  Incorporation;  and  at  the  date  of 
the  said  order  the  guardians  of  the  poor  of  the  said 
several  parishes  and  townships  respectively  had  been 
duly  appointed  and  were  then  acting  as  such  guar- 
dians, within  the  Caton  Union,  under  the  powers  and 
authority  of  the  above  statute  and  of  those  statutes 
which  regulate  the  unions  formed  under  its  provisions, 
and  incorporated  under  it.  The  appellants  against  the 
above  order  of  22d  June,  1860,  were  the  guardian  of  the 
poor  of  the  parish  of  Tatham  and  the  churchwardens 
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1861.       &^d  overseers  of  the  poor  of  the  same  pariBh :  and  at 

Tb«  QuBBN    ^6  hearing  of  the  appeal  they  objected  to  the  order 

inhabitantB  of  ^  invalid^  the  same  being  improperly  made  upon  die 

B&AiiLKT.     guardians  of  the  poor  of  the  miion  called   the   CaUm 

Union,  and  directing  them,  the  guardians  oi  the  poor  of 

that  union,  to  pay  the  said  several  sums  mentioned  in 

the  said  order ;  inasmuch  as  no  such  guardians  existed 

in  law  or  in  fact  able  to  obey  it,  and  having  funds  for 

such  purpose ;  and  that  the  order  ought  to  have  been 

made  upon  and  addressed  to  the  guardian  acting  fxx 

the  said  parish  of  Tatliam  only.     The  counsel  fiar  the 

respondents  at  the  hearing  expressly  declined  to  aak  the 

Court  of  Quarter  Sessions  to  amend  the  said  order  in 

this  respect,  even  if  the  Court  of  Quarter  Sessions  should 

be  of  opinion  that  by  law  they  had  power  so  to  amend 

the  same.     The  Court  of  Quarter  Sessions,  being  of 

opinion  that  the  above  objection  was  well  founded,  and 

that  the  said  order,  as  seeking  to  charge  the, parish  of 

Tatham,  was  on  the  face  of  it  invalid  and  bad  in  law, 

discharged  the  order. 

If  the  Court  of  Queen's  Bench  shall  be  of  cqfiinkm 
that  the  said  order,  bearing  date  the  22d  Jtaie,  1860, 
was  valid,  as  being  properly  made  upon  the  guardians 
of  the  poor  of  the  Caton  Union,  then  the  order  of  the 
Court  of  Quarter  Sessions  discharging  that  order  is  to 
be  quashed.  But  if  the  Court  of  Queen's  Bench  shall 
be  of  opinion  that  the  said  order  of  22d  day  of  June, 
1860,  is  invalid  and  bad,  as  seeking  to  charge  the  pari^ 
of  Tatham,  then  the  order  of  the  Court  of  Quarter  Ses- 
sions dischai^ng  that  order  is  to  stand  confirmed* 

West  and  E.  A.  Lascelles,  in  support  of  the  order  of 
the  Quarter  Sessions. — The  Quarter  Sessions  did  right 
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in  discharging  the  order  of  the  justices.  The  questicm  1861. 
depends  on  the  16  &  17  Vict  c.  97.  s.  97.,  which  enacts, —  The  Quum~ 
"  It  shall  be  lawful  for  any  two  justices  for  the  county  j^^jj^jjl^;-  ^ 
or  borough  in  which  any  asylum,  registered  hospital,  or  Bruilby. 
licensed  house  in  which  any  pauper  lunatic  is  or  has  been 
confined  is  situate,  or  to  which  such  asylum  wholly  or 
in  part  belongs,  or  from  any  part  of  which  any  pauper 
lunatic  is  or  has  been  sent  for  confinement,  at  any  time 
to  inquire  into  the  last  legal  settlement  of  such  pauper 
lunatic,  and  if  satisfactory  evidence  can  be  obtained  as 
to  such  settlement  in  any  parish,  such  justices  shall,  by 
order  under  their  hands  and  seals,  adjudge  such  settle- 
ment, accordingly,  and  order  the  guardians  of  the  union 
to  which  the  parish  in  which  such  lunatic  is  adjudged  to 
be  settled  bdongs,  or  of  such  parish  in  case  such  parish 
be  in  a  union  or  be  imder  a  board  of  guardians,  and  if 
not,  then  the  overseers  of  such  parish^  to  pay  to  the 
guardians  of  any  union  or  parish,  or  the  overseers  of  any 
parish,  all  expenses  incurred  by  or  on  behalf  of  such 
union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices, 
and  his  conveyance  to  the  asylum,  hospital,  or  house^  and 
of  all  monies  paid  by  such  last  mentioned  guardians  or 
overseers  to  the  treasurer,  oflScer,  or  proprietor  of  the 
asylum,  hospital,  or  house,  for  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  such  lunatic,  and  incurred 
within  twelve  calendar  months  previous  to  the  date  of. 
such  order,  and,  if  such  lunatic  is  still  in  confinement, 
also  to  pay  to  the  treasurer^  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house  the  reasonable  charges  of  the 
future  lodging,  maintenance,  medicine,  clothing,  and  care 
of  such  lunatic ;  and  the  guardians  or  overseers  on  whom 
any  such  order  is  made  shall  immediately  pay  to  the 
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1861. 


The  QuKBH 

V, 

Inhabitants  of 
Bramlet. 


guardians  or  overseers  to  whom  the  same  are  ordered  to 
be  paid  the  amount  of  the  expenses  and  monies  by  sndi 
order  directed  to  be  paid  to  them,  and  from  time  to  time 
pay  to  the  said  treasurer,  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house,  the  future  charges  aforesaid." 
The  word  ^' union '^  in  this  section  does  not  include  a 
union  under  Gilbert's  Act,  22  G.  8.  c.   83.^   and  con- 
sequently where  a  pauper  belongs  to  a  parish  within 
such  a  union,  the  order,  under  the  16  &  17  Vict  c.  97. 
s.  97.,  should  not  be  made  on  the  guardians  of  the 
union  as  was  done  here.     It  is  true  that  the  interpreta- 
tion clause,  sect.  132,  enacts,  '^In  this  Act  the  words 
and  expressions  following  shall  have  the  several  meanings 
hereby  assigned  to  them,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction;  (that 
is  to  say,)  '  Union'  shall  mean  a  union  of  parishes  &>rmei 
under  the  Act  of  the  5th  year  of  King    WiUiam  the 
Fourth,  intituled  An  Act  for  the  amendment  and  better 
administration  of  the  laws  relating  to  the  relief  of  the 
poor  in  England  and  Wales,  or  under  the  Act  of  the 
22d  year  of  King  George  the  Third,  intituled.  An  Act 
for  the  better  relief  and  employment  of  the  poor,  or  in- 
corporated or  united  for  the  relief  or  maintenance  of  the 
poor  under  any  local  Act.''     But  here  the  subject  is  re- 
pugnant  to  the  construction  which  would  render  the 
interpretation  clause  applicable,  for  the  constitution  of 
.boards  of  guardians  under  the  22  G.  3.  c.  83.  differs  firom 
that  of  boards  of  guardians  under  the  Poor  Law  Amend- 
ment Act,  4  &  5  W.  4,  c.  76.     Throughout  the  former 
Act,  "  guardians  of  the  union"  are  not  mentioned.    Each 
parish  in  the  union  elects  a  guardian  to  act  for  itself, 
and  there  is  one  general  treasiurer  for  the  imion,  in 
whose  hands  its  money  remains  to  be  administered  by 
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him  under  the  control  of  the  visitors;  not  u&der  that       1861. 
of  the  guardians^   who  have  no  means  of  getting  it    xhe  Qubbv 
out  of  his  hands.  .  (They  cited  the  4th,  7th,  8th,  85th,  inhabitants  of 
88th  and  43d  sects,  of  the  22  G.  8.  c.  83.,  together     ^"^^^^^ 
with  the  schedule  Nos.  11   and  15  to  that  statute.) 
Sect.  107  of  Stat.  16  &  17  Vict  c.  97.  enacts:    "The 
overseeers  of  any  parish,  and  the   guardians  of  any 
union  or  parish,  and  the  clerk  of  the  peace  of  any 
county,  obtaining  any  order  under  this  Act  adjudging 
the  settlement  of  any  lunatic  to  be  in  any  parish,  shall, 
within  a  reasonable  time  after  such  order  has  been  made, 
send  or  deliver,  by  post  or  otherwise  to  the  overseers  or 
guardians  of  the  parish  in  which  such  lunatic  is  ad- 
judged to  be  settled,  a  copy  or  duplicate  of  such  order, 
and  also  a  statement  in  writing  under  their  or  his  hands 
or  hand,  or,  where  they  are  the  guardians  of  a  union  or 
parish  under  the  hands  of  any  three  or  more  of  such 
guardians,  stating  the  description  and  address  of  the 
overseers,  guardians,  or  derk  of  the  peace  obtaining 
such  order,  and  the  place  of  confinement  of  the  lunatic, 
and  setting  forth  the  grounds  of  such  adjudication,  in- 
cluding the  particulars  of  any  settlement  or  settlements 
relied  upon  in  support  thereof,  &c''     And  sect.  108 : 
'^  If  the  guardians  of  any  union  or  parish,  or  the  over- 
seers of  any  parish,  feel  aggrieved  by  any  such  order  as 
aforesaid  adjudging  the  settlement  of  any  lunatic,  they 
or  he  may  appeal  against  the  same  to  the  next  general, 
quarter  sessions  of  the  peace,  &c.''     Bey.  v.  The  Justices 
of  the  West  Riding  (a)  does  not  turn  on  the  same  point  as 
the  present  case  does ;  but  on  22  G.  8.  c.  83.  being  cited  in 
the  course  of  the  argument,  Erie  J.  said,  "  That  Act  can- 
not assist  us,  as  it  makes  the  guardian  a  parish,  not  an 

(a)  26L.J.M.  C.  41. 
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one  guardian  for  the  union^  who,  together,  form  the  board        1861. 
of  guardians  for  the  union.  The  Qubbv 

It  is  contended  by  the  other  side  that  this  enactment  i^yjabitontsof 
does  not  apply  to  imions  under  the  Gilbert  Act ;  but  the  BanitBT. 
interpretation  clause  says  that  it  shall  apply  to  them. 
It  is  not  correct  to  say  that  money  in  the  hands  of 
the  treasurer  of  a  Gilbert  Union  cannot  be  got  at  by 
the  guardians:  for  the  12th  section  provides  for  that, 
and  by  the  subsequent  statute,  41  G.  3.  c.  9.  s.  3.,  it 
may  be  recovered  before  two  justices  of  the  peace.  GiU 
ier^8  Act  has  also  been  modified  by  other  subsequent 
statutes.  The  Poor  Law  Amendment  Act,  4  &  5  fP.  4. 
c,  76.  s.  54.,  enacts  that  "  the  ordering,  giving,  and 
directing  of  all  relief  to  the  poor  of  any  pariah  which, 
according  to  the  provisions  of  any  of  the  said  recited 
Acts"  (among  which  was  Gilbert h  Act)  &c.,  "  shall  be 
under  the  government  and  control  of  any  guardians 
of  the  poor,  or  of  any  select  vestry,  and  whether  form- 
ing part  of  any  union  or  incorporation  or  not,  (but 
subject  in  all  cases  to,  and  saving  and  excepting  the 
powers  of,  the  said  Commissioners  appointed  under  this 
Act,)  shall  appertain  and  belong  exclusively  to  such 
guardians  of  the  poor  or  select  vestry,  according  to  the 
respective  provisions  of  the  Acts  imder  which  such 
guardians  or  select  vestry  may  have  been  or  shall  be, 
appointed ;  &c.''  [He  was  then  stopped,  and  J,  B.  Mauk, 
who  was  with  him,  was  not  heard.] 

CocKBURN  C.  J.  I  am  satisfied  that  the  expression 
"  Union,"  in  the  16  &  17  Vict.  c.  97.  s.  97.,  appUes  to 
the  case  of  Gilbert  Unions ;  for,  although  the  section  does 
not  do  so  in  terms,  the  interpretation  clause,  sect.  132, 
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1861.       ^ys  ^h&t  ^^  ^^^^  Apply  ^  them.     We  do  not  see  how 

^eQuEEiT  ^"7  practical  injustice  or  wrong  can  be  done  by  tUs 

Inh  bit  ntsof  c^^^struction  being  put  upon  the  Act^  for  it  is  plain 

Bbamlet.     that  if  this  pauper  were  now  in  his  own  parish^  instead 

of  that  which  obtained  this  order^  he  would  be  removed 

to  the  union  workhouse^  and,  under  the  proTidons  of 

Gilberfs  Act  and  the  41  6r.  3.  c  9.  s.  3.,  be  maintained 

by  the  common  fund  of  the  union^  to  which  his  own 

parish  would  have  to  contribute. 

Blackburn  J.  (the  only  other  Judge  present.)  I 
am  of  the  same  opinion.  It  is  not  necessary  to  consider 
the  question  which  has  been  argued  as  to  the  internal 
management  of  the  Gilbert  Unions^  for^  even  supposing 
Mr.  fVest  and  Mr.  LasceUes  right  on  that  matter^  the 
case  comes  literally  within  the  words  of  the  sections  be- 
fore us.  If,  indeed  we  saw  that  the  effect  of  our  so  hold- 
ing  would  be  to  give  validity  to  an  order  for  payment  of 
money  on  a  party  who  had  no  means  of  getting  at  it, 
the  case  might  be  different ;  but  as  it  is  clear  ihat^  after 
the  money  is  paid  out  of  the  funds  of  the  union^  the 
charge  will,  in  the  end  come  on  the  parish  to  which  the 
pauper  belongs,  there  is  no  reason  for  saying  that  the 
Legislature  did  not  mean  what  they  have  said. 

Order  of  Sessions  quashed. 
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1861. 


A  Btatemmt  to  contradict  the  erideiiceof  a  witnesi 

Xmv  Procedure  Act,  18M  (17  &  18  Vict.  c.  lay),  s                   .  ^^^ 

tained  in  a  series  of  dijciuneots,  not  one  of  which,  tsJion  by  itself,  would  Comtiton  Law 

amount  to  a  eontradiction  of  his  evidancB.  Procedure  Aet 

Quart,  per  Cu<-ibum,  C  J.,  whether,  independenf  of  that  statute,  if  a  ,054  nj*  is' 

party,  in  order  to  prove  a  will,  calls  an  attesting  witQesB,.who  Ofvea  eri-  „-,  J.  j^g  > 

Oence  invalidating  the  will,  it  is  not  compelent  to  the  party  cafline  him  .  "on"         '" 
to  giToeTidence  U>  discredit  him,  as,  for  msl&qce,  b;  shewing  that  £e  baa 
beeii  corrupted  bj  the  heir  at  law  ? 

^HIS  was  an  action  of  ejectment,  in  Thich  the  plun- 
tifls  claimed  to  recover  certain  premises  as  heirs  at 
lav  of  J.  H.,  and  the  defendant  defended  as  tenant  to 
the  widow  of  J.  H.,  who  claimed  as  sole  devisee  under 
his  will. 

On  the  trial,  before  KeaHng  J.,  at  the  Liverpool  Spring 
Assizes,  1861,  the  plaintiffs  having  proved  their  title  as 
heirs  at  law,  the  defendant  proceeded  to  prove  the  will, 
and  fbr  this  purpose  called  one  of  the  attesting  witnesses, 
whose  testimony  shewed  that  the  will  had  not  been  exe- 
cuted in  the  manner  required  by  law.  In  order  to  con- 
tradict this,  the  defendant  offered  in  evidence  several 
letters  of  the  witness  to  the  widow,  admitted  by  him- 
self to  be  genuine,  in  which  he  had,  as  was  alleged, 
given  an  account  inconsistent  with  his  testimony.  This 
evidence  was  objected  to,  but  was  received  by  the 
Judge,  and,  the  pltunti^  ha'ving  given  evidence  in 
reply,  the  case  was  left  to  the  jury,  who  found  for  the 
defendant. 

Monk,  in  Easter  Term,  obtained  a  rule  for  a  new  trial, 
VOL.  I.  8  D  B.   &  8. 
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on  the  ground  that  the  evidence  had  been  improperly 
received, 

Edward  James  and  R.  G.  JfilUams  appeared  to  shew 
cause ;  but  the  Court  called  on 


Monk  and  Mtkoard  to  support  the  rule. — ^PreTioos  to 
The  Common  Law  Procedure  Act,  1854  (17  &  18  VkL 
c.  125.),  s,  22.,  a  party  was  not  allowed  to  discredit  his 
own  witness,  as  was  sought  to  be  done  on  this  oocaaion. 
That  section  enacts :  "  A  party  producing  a  witness  shall 
not  be  allowed  to  impeach  his  credit  by  general  evidence 
of  bad  character,  but  he  may,  in  case  the  witness  shaO 
in  the  opinion  of  the  Judge  prove  adverse^  contradict 
him  by  other  evidence,  or,  by  leave  of  the  Judge,  prove 
that  he  has  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony ;  but,  before  such  last 
mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement'' 
Not  one  of  the  letters  produced  here,  taken  by  itself, 
amounts  to  a  contradiction  of  the  testimony  given  by 
the  witness.    (In  order  to  shew  this,  they  proceeded  to 
read  and  comment  on  the  letters.) 


CocKBURN  C.  J.  Taken  together,  these  letters  amount 
to  a  contradiction  of  the  testimony  of  the  witness.  It 
would  firustrate  a  very  valuable  provision  of  this  statute 
if  we  were  to  hold  that,  when  a  series  of  letters  gives 
the  required  result,  they  may  not  be  all  taken  together 
for  that  purpose  because,  singly,  they  would  be  insnffi- 
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cient.    Each  letter  might  contain  an  admission  of  some        1861. 
fact,  and  all  the  facts  thus  admitted  might  make  up  a       Jaomoh 
contradiction.   The  effect  of  them  is  for  the  jury. 

For  the  decision  of  this  case  it  is  su£Eicient  to  say  that, 
under  the  statute^  these  letters  are  admissible ;  but  I 
doubt  very  much  if  the  statute  is  wanted  at  all  here.  I 
know  of  no  authority  that  a  party  who  claims  under  a 
will^  and  consequently  is  compelled  to  call  the  attesting 
witnesses  to  it,  cannot,  in  the  event  of  one  of  them  dis- 
proving the  will,  give  evidence  to  discredit  him;  as,  for 
instance,  by  shewing  that  he  has  been  corrupted  by 
the  heir  at  law. 

WiGHTMAN  J.  concurred. 

Blackburn  J.  The  Judge  must  see  that  the  evi- 
dence, i.  e.  in  this  case  the  letters,  is  such  that  the  jury 
might  fairly  draw  from  it  the  conclusion  that  the  testi- 
mony given  by  the  witness  was  untrue.  When  he  has 
got  thus  far,  the  evidence  is  admissible,  although  it  may 
not  prove  the  point  for  which  it  was  adduced. 

Rule  discharged. 


The  Trustees  of  the  Sunk   Island  Tubnfixe  Saturday, 

Road,  appellants,  against  The  Surveyors  of  

the  Highways  of  the  Parish  of  PATRiNaTON,  ^]^ 

J      .  road, 

respondents.  4  &  5  vict, 

c.  £0. 

1.  The  4  &  5  Viet,  e.  59.  applies  to  turnpike  loadi  not  in  eadstenee 
St  the  time  when  it  was  passeo. 

2.  A  toinpike  tmst  is  not  the  less  a  turnpike  tmst  within  that  Act 
because  the  rdnds  of  it  are  derived  from  other  soorces  than  from  tolls 
taken  on  the  road. 

3  D  2 
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18G1. 


Trustees  of 
ScMK  Island 

Turnpike 
Road 

V. 

Patrinqton. 


3.  A  turnpike  trust  may  be  within  the  piOTisions  of  stat.  4  &  5  Viet, 
c.  r>9.,  although  the  road  was  made  and  the  tolls  are  taken  under  a  pabli« 

general  statute. 

^  PHIS  was  a  case  stated  under  20  &  21  Vict.  c.  43.  *.  2. 
At  a  special  Session  for  the  highways  for  the  difi- 
sion  of  South  Holdemess,  in  the  East  Riding  of  Yorkshire, 
an  information  was  exhibited  by  the  clerk  to  the  trus- 
tees of  the  Sunk  Island  turnpike  trusty  under  the  provi- 
sions of  the  statute  4  &  5  Vict,  c.  59.  (since  annually 
continued)^  stating  that  the  funds  of  such  turnpike  tnut 
were  insufficient  for  the  repairs  of  the  turnpike  roads 
comprised  therein,  part  whereof  were  situate  within  the 
parish  of  Patrinqton,  in  the  division  and  riding  aforesaid, 
and  praying  that  they  would  adjudge  and  order  that 
such  portion  as  they  might  think  necessary  of  the  rates 
levied  for  the  repairs  of  the  highways  of  the  parish  of 
Patringion  should  be  paid  by  the  siu^eyors  to  the  trus- 
tees of  the  turnpike  road,  or  their  treasurer,  for  and 
towards  the  repairs  of  such  part  of  the  turnpike  road  as 
lies  within  the  said  parish  of  Patrington. 

The  turnpike  road  in  question  was  made  under  the 
provisions  of  stat.  15  &  16  Vict.  c.  45.,  passed  for  an 
unlimited  period,  intituled  ''  An  Act  for  making  a  turn- 
pike road  between  Stone  Creek  and  Sunk  Island  Church 
in  the  county  of  York,  and  between  Sunk  Island  Church 
and  Patrington  Haven,  and  for  consolidating  with  such 
roads  the  present  turnpike  road  from  Sunk  Island  Church  • 
to  Ottringham,  and  for  constructing  quays  and  wharfs 
at  Stone  Creek  f^  by  which  Act,  after  reciting   that  it 
would  be  of  great  benefit,  not  only  to  Her  Majesfy,  as 
the  owner  of  Sunk  Island,  but  to  the  other  owners,  in- 
habitants, and  occupiers  of  lands  in  the  parishes  of  Sunk 
Island,  Ottringham,  and  Patrington,  and  to  the  public  at 
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large,  if  powers  were  given  to  widen  and  convert  .into,        1861. 
and  use  and  maintain  as,  a  turnpike  road  a  then  existing     Trustees  of 
occupation  road  and  certain  other  roads  therein  named,   ^"tuJpI^^ 
and  to  consolidate  a  then  existing  turnpike  road  from         ^^^ 
Ottringham  to  Sunk  Island  Church  (made  under  the    PATRmoTON. 
authority  of  stat  6  &  7  W.  ^.  c,  91.)  \rith  such  new 
turnpike  roads,  and  to  place  the  whole  under  the  ma- 
nagement   of    the   Commissioners  of    Her   Majesty's 
Woods,  Forests,   and   Land   Revenues  :  it  is  enacted, 
that    the    Commissioners    of    Her   Majesty's    Woods, 
Forests,  and  Land  Revenues  for  the  time  being,  and 
such  other  persons   (being  duly  qualified)  as  should 
be  nominated  and  appointed  by  them,  should  be  the 
trustees  for  carrying  the  said  Act  into  execution,  so  far 
as  relates  to  the  making  and  maintaining  of  turnpike 

• 

roads,  and  that  the  Commissioner  or  Commissioners  for 
the  time  being  of  Her  Majesty's  Woods,  Forests  and 
Land  Revenues  having  the  management  and  direction 
of  the  land  revenues  of  the  Crown  in  the  parish  of  Sunk 
Island  should  have  full  power  to  carry  into  effect  all  the 
powers  and  authorities  by  this  Act  vested  in  the  Com- 
missioners for  the  time  being  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues ;  and,  after  the  usual  provi- 
sions for  making  the  turnpike  roads,  and  giving  powers 
for  levying  tolls  and  the  construction,  when  and  as  and 
in  such  manner  as  the  said  Commissioners  should  think 
expedient,  of  any  quays,  wharfe  or  landing  places,  witli 
or  without  warehouses,  sheds  or  other  convenient  build- 
ings at  Stone  Creek  aforesaid",  and  demand  wharfage  dues 
in  respect  of  vessels  using  such  quays,  wharfs  or  landing 
places,  except  for  shelter  in  stress  of  weather,  it  is  by 
the  1 6th  section  further  enacted  that,  for  the  purpose  of 
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j^gQl^       defiraying  the  expenie  of  mmking  the  werwerwl  romdB,  qjomyn, 
Tnuteesof    ▼b^u^  warduHues,  buildingB  and  works  thereby  antho- 
^^Tmn*lLe^  lizcd  to  be  made^  and  also  for  diacharg^ng  all  debta  (if 
K<^        any)  then  due  by  the  trustees  of  the  said  existing  turn- 
Patbuiotov.   pike  road  from  Ottringham  to  Sunk  Jblamd  Chnrch^  it 
should  be  lawful  for  the  Commissionera  of  Her  Majesty's 
Woods,  Forests,  and  Land  Reyenaes  to    advance  and 
apply,  out  of  the  capital  of  the  land  rerenuea  of  the 
Crown,  from  time  to  time,  such  monies  as  should  be 
necessary,  not  exceeding  in  the  whole  the  sum  of  4000/^ 
to  be  repaid  as  thereinafter  providedL     And  by  the  17th 
section  it  is  enacted  that  all  the  monies  which  should 
be  produced  from  the  tolls,  rates,  duties^  and  penalties 
thereby  authorized  to  be  taken  and  levied^  should  be 
Tested  in  the  Commissioners  of  Her  Majesty's  Woodi^ 
Forests,  and  Land  Revenues  for  the  time  being,  and 
should  be  applied,  in  the  first  place,  in  keeping  in  good 
and  sufficient  repair  the  roads,  wharfe,  quays,  warehousei^ 
buildings,  and  works  so  constructed  as  aforesaid,  and  pro- 
viding for  the  efficient  collection  of  the  tolls ;  secondly, 
in  payment  of  the  expenses  of  making  such  roads  and 
constructing  such  quays,  wharfs,  warehouses  and  build- 
ings;   thirdly,  in  repaying  to  the  capital  of  the  land 
revenues  of  the  Crown,  yearly,  until  the  whole  should 
be  repaid,  one  twentieth  part  of  the  monies  advanced ; 
and,  subject  as  aforesaid,  all  the  produce  of  the  said 
tolls,  rates,  and  other  payments  should  be  paid  to,  and 
constitute  part  of,  the  annual  land  revenue  of  the  Crown : 
Provided,  that  if  in  any  year  the  said  tolls,  rates,  and 
other  payments  should  be  insufficient  to  repay  the  one 
twentieth  part  of  the  capital  advanced  as  thereinbefore 
mentioned,  the  deficiency  should  be  made  good  out  of 
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the  general  annual  land  revenue  of  the  Crown^  so  that       igei. 
the  whole  capital  advanced  should  be  replaced  in  twenty    Trustees  of 

^pn«o  Sunk  Island 

J^^  Turnpike 

By  the  statute  4  &  5  Vict  e.  59.,  intituled  "  An  Act  »o*d 
to  authorize  for  one  year,  and  until  the  end  of  the  then  Pamiinotoh. 
next  session  of  Parliament,  the  application  of  a  portion 
of  the  highway  rates  to  turnpike  roads,  in  certain  cases," 
which  has  been  since  annually  continued,  and  by  17  &  18 
Vict  e.  52.,  continued  until  the  1st  October^  1860,  and 
to  the  end  of  the  then  next  session  of  Parliament;  after 
stating  that  the  revenues  of  some  turnpike  roads  are  so 
unequal  to  the  chai^  and  maintenance  of  such  roads, 
after  paying  the  interest  and  principal  of  the  sums  due 
upon  mortgage  of  the  toUs  thereof,  when  deprived  of  the 
aid  theretofore  derived  from  statute  duty,  that  it  was 
necessary  that  some  additional  provision  should  be  made 
for  such  roads  for  a  limited  period,  it  is  enacted  by  sec- 
tion 1,  That  it  should  be  lawful  for  the  justices  at  any 
special  sessions  for  the  highways  holden  after  the  pass- 
ing of  that  Act,  upon  information  exhibited  before  them 
by  the  clerk  or  treasurer  of  any  turnpike  trust  that  the 
funds  of  the  said  trust  are  insufficient  for  the  repairs  of 
the  turnpike  roads  within  any  parish,  to  examine  the 
state  of  the  revenues  and  debts  of  such  turnpike  trusts,, 
and  to  inquire  into  the  state  and  condition  of  the  repairs 
of  the  roads  within  the  same,  and  if,  after  such  exami- 
nation, it  should  appear  to  the  said  justices  necessary  or 
expedient  for  the  purposes  of  any  turnpike  road  so  to  do, 
to  adjudge  and  order  what  portion,  if  any,  of  the  rate 
or  assessment  levied  or  to  be  levied  by  virtue  of  The 
General  Highway  Act  (5  &  6  FT.  4.  c.  50.)  shall  be  paid 
by  the  parish  surveyor  to  the  said  trustees  or  their 
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1861.       treasurer,  such  mouey  to  be  wholly  laid   out   in  the 


Trustees  of    actual  repairs  of  such  part  of  such  turnpike  road  aa  lies 
^TmupikiT^  within  the  parish  from  which  it  is  received. 

^^  The  clerk  to  the  trustees  produced  the  accounts  of 

Patrikqtoh.  the  turnpike  trust  for  the  past  year,  which  shewed  a 
deficit  of  123/.  195. 2d.  It  appeared  firom  thQ  statement 
of  accoimts  produced  that  the  entire  length  of  this  turn- 
pike road  is  eight  miles,  four  furlongs  and  fifty  yards,  of 
which  there  are  in  the  parish  of  SurA  Island  six  miles 
and  sixty-five  yards ;  in  the  parish  of  I\Uringtan  three 
furlongs  and  twenty  yards,  and  in  the  parish  of  Ottring- 
ham  two  miles  and  one  hundred  and  eighty-five  yards. 

The  surveyor  of  the  tiumpike  road  proved  that  the 
extent  of  the  portion  of  the  Sunk  hland  turnpike  road 
which  is  in  the  parish  of  Patrington  is  in  length  three 
furlongs  and  twenty  yards ;  that  such  portion  of  the 
road  is  in  constant  need  of  repair ;  that  the  funds  of  the 
turnpike  trust  are  not  sufficient  for  the  repairs  of  the 
road ;   that  the  money  stated  in  the  accounts  of  the 
trustees  to  have  been  expended  in  labour  and  materials 
was  expended  in  repairing  and  not  in  forming  the  road, 
and  that  the  proportion  of  the  expenses  which  ought  to 
be  contributed  towards  the  repairs  of  the  turnpike  road 
from  the  parish  of  Patrington  is  5/.  14*.  10^. 

It  was  contended^  on  behalf  of  the  surveyors  of  the 
highways  of  the  parish  of  Patrington,  that  the  SwA  Island 
Turnpike  Act  being  a  public  general  Act,  authorizing  the 
construction  of  quays^  wharfs^  landing  places,  warehouses, 
sheds  and  other  buildings  at  Stone  Creek,  as  well  as  the 
making  of  a  turnpike  road  at  Sunk  Island,  are  not  of 
the  same  character  as  the  usual  private  Acts  for  making 
and  maintaining  turnpike  roads;   and  that  the  trust 
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created  thereby  is  not  a  public  trust  but  a  private        ig^l. 
arrangement  of  the  Commissioners  of  Her  Majesty^s     ,^^ 
Woods,  Forests  and  Land  Revenues,  and  is  not  there-   Sunk  Island 

Turnpike 

fore  such  a  turnpike  trust  as  is  entitled  to  contribution         Rood 

V 

imder  the  statute  4  &  5  Vict.  c.  59. ;  and  also  that  the   Patrinqtov. 
Svnk  Island  Turnpike  Act  (15  &  16  Vict  c.  45.)  having 
been  passed  since  the  passing  of  the  4  &  5  Vict  e.  59., 
the  last  mentioned  statute  does  not  apply  to  this  case. 

The  justices  being  of  opinion  that  the  Sunk  Island  turn- 
pike road  is  not  such  a  road  as  is  entitled  to  contribution 
under  the  statute  4  &  5  Vict,  c.  59.,  therefore  refused  the 
application  of  the  trustees,  and  dismissed  the  case. 

The  questions  for  the  opinion  of  this  Court  were. 

Whether,  under  the  circumstances  above  mentioned, 
the  Sunk  Island  Turnpike  Act'(15  &  16  Vict  c.  45.)  being 
a  public  general  Act,  and  not  a  private  Act,  the  trustees 
of  this  turnpike  road  are  entitled  to  a  contribution  from 
the  highway  rates  of  the  parish  o{  Patrinffton,  under  the 
provisions  of  the  statute  4  &  5  Vict  c,  59. ;  or  whether 
the  trust  created  by  either  of  the  said  Sunk  Island 
Turnpike  Acts  is  such  a  public  turnpike  trust  as  is 
entitled  to  such  contribution. 

And  whether  the  statute  4  &  5  Vict,  c,  59.  will  apply 
at  all  in  this  case,  that  statute  having  been  passed  before 
the  Sunk  Island  Turnpike  Act  (15  &  16  Vict  c,  45.). 

P.  M^Mahon,  for  the  appellants. — As  to  the  first 
question.  ( Welsby,  who  appeared  for  the  respondents, 
intimated  that  he  did  not  intend  to  argue  it.) 

Then  as  to  the  rest  of  the  case.  This  is  a  public 
turnpike  trust  entitled  to  contribution  from  the  highway 
rates  under  4  &  5  Vict  c  59.     This  appears  fix)m  the 
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1861.       preamble  of  the  15  &  16  VicL  e.  45.,  which  states  ihat^ 

Xrustees  of    it  would  be  for  the  benefit  of  the  public  if  the  powen 

^  IWnpiJ'"  conferred  by  that  Act  were  created.     It   is  true  tiie 

^^^        trustees  under  the  Act  borrow  money  firom  the  Com- 

Patrinotoh.   missioners  of  Woods  and  Forests,  bat  that  is  the  same 

thing  as  if  they  borrowed  money  in  any  other  quarter. 

It  is  true  also  that  a  power  to  make  quays  and  wharret 

is  vested  by  the  Act  in  the  Commissioiiers  of  Woods 

and  Forests;    but  that  makes  no  difBareno^  finr  the 

Legislature,  in  passing  the  15  &  16  VwL  e.  46,,  most 

be  taken  to  have  had  the  4  &  5  Viet.  c.  59.   in  their 

contemplation. 

Welsby,  contra. — ^This  is  not  a  public  turnpike  trust 
of  the  nature  contended  for.  The  object  of  the  4  &  5  VkL 
c.  69,  was  to  create  a  provision  in  lieu  of  statute  duty, 
which  had  been  abolished  by  The  General  Highway  Act, 
5  &  6  W.^c.  50.;  and,  consequently,  it  cannot  extend  to 
any  roads  except  such  as,  under  the  old  law,  would  have 
had  the  benefit  of  statute  duty.     This  appears  from  the 
preamble  and  context  of  the  4^  &  5    Vict,  e,  59.,  and 
also   from  the  language  of  Lord  Denman  C.  J.  and 
Patteson  J.  in  Regina  v.  White  (a),  which  was  decided 
on  the  similar  statute  2  &  3  Vict  c.  81.     The  15  ft  16 
Vict  c.  455.  does  not  merely  create  a  turnpike  road,  but 
a  turnpike  road  and  something  more ;  for  it  empowers 
the  Commissioners  of  Woods  and  Forests  to  make  quays, 
wharves,  &c 


P,  M^ Malum  was  not  called  on  to  reply. 
CocKBVBN  C.  J.    Three  questions  arise  in  this 

(a)  4  Q.  B.  101. 
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The  first  of  them— whether,  the  16  &  16  Wc*.  e.  45.        1861. 
being  a  general  Act,  a  turnpike  road  under  it  could  be     Trustees  of 
affected  by  the  provisions  of  4  &  5  Vict.  c.  59., — irts      xumpike 
abandoned  in  the  course  of  the  ai^ument.  ^^ 

The  substantial  questions  for  our  consideration  are,  I*atw»oww» 
first,  whether  the  fact  that  the  fund  out  of  which  this 
road  is  to  be  maintained  comes  from  quays,  wharves,  &c., 
as  well  as  from  the  road  itself,  makes  any  difference,  so 
as  to  take  the  case  out  of  the  provisions  of  stat.  4  &  5 
VtcL  c.  59.,  supposing  it  falls  within  that  statute  in 
other  respects.  I  think  not.  This  is  a  road  created 
imder  a  statute  passed  for  the  purpose  of  making  and 
maintaining  a  public  road,  which,  for  this  purpose,  gives 
power  to  erect  toll  houses  and  take  tolls,  and  so  far, 
therefore,  is  a  turnpike  road  coming  within  the  turnpike 
Acts,  and  consequently  a  road  of  benefit  to  the  public. 
Any  provision  therefore  in  the  Acts  regulating  turnpike 
roads  ought  to  apply  to  such  a  case. 

But  then  comes  the  remaining  and  more  prominent 
objection  that  this  is  not  a  case  within  the  4  &  5  Vict, 
c.  59.,  under  which  this  application  to  the  justices  was 
made.  Mr.  WeUby  says  that  that  Act  does  not  apply 
here  because  by  that  Act  it  was  intended  to  effect  a 
substitution  of  a  part  of  the  highway-rates  for  statute 
duty,  as  a  subsidiary  means  of  maintaining  turnpike 
roads  where  the  funds  for  them  fiuL  He  says  that 
this  Act  of  15  &  16  Vict.  c.  45.  was  passed  after  statute 
duty  was  abolished,  and,  as  4  &  5  Vict.  c.  59.  proceeds 
on  the  assumption  that  it  had  been  abolished,  and  was 
directed  to  the  case  where  then  existing  turnpike  roads 
had  not  sufficient  for  their  maintenance,  the  earlier  Act 
cannot  apply  to  cases  within  the  more  recent  one. 
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1861.  ^  cannot  follow  him  to  that  conclusion.     Bothstatntet 

TrusteeToT  ^®^  passcd  after  stat.  5  &  6  W.  4t.  c.  40.  had  abofished 

^  T^^^ikJ*^   statute  duty.    It  is  true  that  the  preamble  of  the  statute 
Road        4  &  5  Vict  c,  59.  refers  to  existing  roads,  and  speaks 

Patbinqton.    of  the  trust  funds  of  some  of  those  roads  having  been 
deficient  in  consequence  of  the  absence  of  statute  duty. 
Mr.  IVehby  says^  from  thence  it  appears  that  the  statute 
only  applies  to  those  cases  where  repairs  are  capable  of 
being  supplied  by  statute  duty.    But  J  find  that  the  enact- 
ment is  in  the  most  general  terms^  and  directed,  not  only 
to  turnpike  roads  in  that  position^  but  to  all  turnpike 
roads  which  afterwards  might  fall  into  it.     And  I  can 
hardly  suppose  that  the  Legislature^  in  passing  such  an 
Act^  based  on  the  experience  which  they  possessed  that 
turnpike  roads  were  sometimes  brought  intQ  difficulties 
by  failure  of  their  funds^  would  take  for  granted  that 
in  future  no  such  thing  would  ever  arise.       On  the 
contrary,  experience  would  point  out  that  the  same  state 
of  things  might  arise  again,  and  therefore  the  L^;i8- 
lature  were  likely  to  make  provision  for  both  past  and 
future  cases. 

Here  therefore  is  a  turnpike  road,  and  the  fimds 
arising  from  its  tolls,  plus  those  from  other  quarters,  are 
found  deficient  to  keep  the  road  in  repair.  The  parish 
clearly  lie  under  the  common  law  liability  to  repair  the 
road ;  in  addition  to  Avhich  there  is  the  statute^  which 
declares  that  if  the  trust  ftmd  is  deficient  it  shall  be 
augmented  out  of  the  highway  rate. 


Blackburn  J.  (the  only  other  Judge  present.)  The 
4  &  5  Vict,  c.  59.  was  passed  with  reference  to  the  law 
as  it  then  stood.     A  turnpike  road  is  a  highway,  and 
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therefore,  by  common  law,  the  parish  were,  and  I  appre-        1861. 
hend  still  are,  liable  to  repair  this  road,  and  liable  to  in-     TruBtees  of 
dictment  if  they  neglect  to  do  so.     Statute  duty  had    ^'^'^^^^^^ 
been  imposed  by  several  statutes,  with  remedies  to  en-         ^^ 
force  it;  but,  at  the  time  of  the  passing  of  the  statute    Patrikqtoh. 
in  question,  those  statutes  had  been  repealed,  and  those 
remedies  were  gone.     It  being  then  found  that  there 
were  turnpike  roads,  being  highways,  the  funds  of  which 
failed,  and  the  public  suffered  in  consequence  of  their 
being  out  of  repair,  that  Act  was  passed.     It  is  an  enact- 
ment for  the  benefit  of  the  public,  which,  inasmuch  as 
turnpike  trusts  are  apt  to  be  insolvent,  gives   a  new 
remedy  by  enabling  the  trustees  to  go  before  justices  of 
the  peace  to  obtain  funds  firom  the  highway  rate  to  keep 
them  in  repair. 

This  road  is  constituted  under  15  &  16  Ftct  c.  45., 
whiclf  enables  the  trustees  under  it  not  only  to  make  the 
road  but  to  make  a  harbour;  and,  by  sect.  17,  the  tolls 
from  the  road  and  the  rates  from  the  harbour  are  mixed 
into  one  fund.  The  first  question  asked  us  is  whether, 
the  15  &  16  Vict.  c.  45.  being  a  public  and  not  a  private 
Act,  the  4  &  5  Vict.  c.  59.  applies ;  but  the  point  has 
been  abandoned. 

The  next  question  is  whether  the  trust  under  stat. 
15  &  16  Vict,  c.  45.  is  such  as  entitles  this  road  to  con- 
tribution from  the  highway  rates.  That  turns  on  the 
point  that  this  is  not  solely  the  trust  of  a  turnpike  road, 
but  also  of  a  harbour.  I  cannot  see  that  that  prevents 
this  being  a  turnpike  road ;  and  the  so  holding  is,  I  think, 
in  accordance  with  the  spirit  as  well  as  the  language 
of  the  statute. 

On  the  last  question,  I  agree  with  my  Lord  Chief 
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Justice  that  the  statute  4  &  5  Fiei.  c.  59.  ib  not  oonfiiied 
to  turnpike  trusts  in  existence  at  the  time  when  it  was 
passed. 

Order  reversed,  and  remitted  to  the  jnstiees  (fl)^ 

(a)  There  wae  a  similar  case  against  the  pariah  of  Otirmgkam  nfiemd 
to  in  the  above,  which  was  decided  at  the  Mune  time  with  the  shm 
result 


Thursday^ 
November  21  st 


Wbight  against  Greenboyd. 


Betroepective  "The  Medical  Act,'*  21  &  22  Vict,e.  90.  s.  32.,  has  not  a  retnepetdn 

etatute,  effect,  so  as  to  prevent  a  person  who  is  not  registered  under  it  from  main- 

** Medical  Artf^^  taining  an  action  for  medical  or  surgical  advice  given,  or  medicine  mpphed, 

21  ^  22  Vict,  before  the  Act  came  into  operation, 
c.  90. 

nPHIS  was  an  action  hj  a  surgeon  and  apothecary  to 
recover  the  balance  due  upon  his  bill  for  attendance 
and  medicine  supplied,  which  was  tried  in  a  Countf 
Coiui;,  pursuant  to  the  order  of  a  Judge  under  19  &  20 
Vict.  c.  108.  s.  26. 

At  the  trial  it  appeared  that  the  attendance  and  me- 
dicine in  respect  of  which  the  action  was  faronght  were 
given  and  supplied  before  ''  The  Medical  Act/'  21  &  22 
Vict,  c.  90.9  was  passed ;  and,  as  the  plaintiff  did  not  shew 
that  he  was  registered  under  the  provisions  of  that  Act, 
he  was  nonsuited. 

Maule  having  obtained  a  rule  nisi  to  set  aside  the 
nonsuit. 


Manisty  shewed  cause* — ^The  question  depends  on  the 
construction  of  certain  sections  of  ''The  Medical  Act^** 
21  &  22  Vict.  c.  90. 


T. 
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Sect  15.  ''Every  person  now  possessed^  and  (subject  1861. 
to  the  proviaions  hereinafter  contained)  every  person  ^t^ioar 
hereafter  becoming  possessed^  of  any  one  or  more  of  the 
qualifications  described  in  the  Schedule  (A)  to  this  Act, 
shall,  on  payment  of  a  fee  not  exceeding  2L,  in  respect 
of  qualifications  obtained  before  the  1st  January  1859, 
and  not  exceeding  5/.  in  respect  of  qualifications  obtained 
on  or  after  that  day,  be  entitled  to  be  registered  on 
producing  to  the  registrar  of  the  branch  coimcil  for 
England,  Scotland,  or  Ireland  the  document  conferring 
or  evidencing  the  qualification  or  each  of  the  qualifica- 
tions in  respect  whereof  he  seeks  to  be  so  registered,  or 
upon  transmitting  by  post  to  such  registrar  information 
of  his  name  and  address,  and  evidence  of  the  qualifica- 
tion or  qualifications  in  respect  whereof  he  seeks  to  be 
registered,  and  of  the  time  or  times  at  which  the  same 
was  or  were  respectively  obtained :  Provided  always, 
that  it  shall  be  lawful  for  the  several  colleges  and  other 
bodies  mentioned  in  the  said  Schedule  (A)  to  transmit 
from  time  to  time  to  the  said  registrar  lists  certified 
under  their  respective  seals  of  the  several  persons  who, 
in  respect  of  qualifications  granted  by  such  colleges  and 
bodies  respectively,  are  for  the  time  being  entitled  to  be 
registered  under  this  Act,  stating  the  respective  qualifi- 
cations and  places  of  residence  of  such  persons;  and  it 
shall  be  lawful  for  the  registrar  thereupon,  and  upon 
payment  of  such  fee  as  aforesaid  in  respect  of  each 
person  to  be  registered,  to  enter  in  the  register  the 
persons  mentioned  in  such  lists,  with  their  qualifications 
and  places  of  residence  as  therein  dated,  without  other 
application  in  relation  thereto.^' 

Sect.  27.  ''  The  registrar  of  the  general  council  shall 
in  every  year  cause  to  be  printed,  published,  and  sold. 
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under  the  direction  of  such  council,  a  correct  register 
of  the  names  in  alphabetical  order   according  to  the 
surnames^  with  the  respective  residences,  in  the  form 
set  forth  in  Schedule  (D)  to  this  Act,  or  to  the  like 
effect^  and  medical  titles,  diplomas,   and  qualificatioDB 
conferred  by  any  corporation^  or  university,  or  by  doc- 
torate of  the  Archbishop  of  Canterbury,  with  the  dates 
thereof^  of  all  persons  appearing  on  the  general  register 
as  existing  on  the  1st  January  in  every  year  ;  and  such 
register  shall  be  called  '  The  Medical  Register ;'  and  i 
copy  of  the  Medical  Register  for  the  time  being,  pur- 
porting to  be  so  printed  and  published   as  aforesaid, 
shall  be  evidence  in  all  courts  and  before  all  justices  of 
the  peace  and  others  that  the  persons  therein  specified 
are  registered  according  to  the  provisions  of  this  Act; 
and  the  absence  of  the  name  of  any  person  firom  such 
copy  shall  be  evidence^  until  the  contrary  be  made  to 
appear,  that  such  person  is  not  roistered  according  to 
the  provisions  of  this  Act :  Provided  always,  that  in  the 
case  of  any  person  whose  name  does  not  appear  in  sudi 
copy,  a  certified  copy,  imder  the  hand  of  the  registrar 
of  the  general  council  or  of  any  branch  council,  of  the 
entry  of  the  name  of  such  person  on  the  general  or  local 
register  shall  be  evidence  that  such  person  is  registered 
under  the  provisions  of  this  Acf 

Sect  31.  "Every  person  registered  under  this  Act 
shall  be  entitled  according  to  his  qualification  or  qualifi- 
cations to  practice  medicine  or  surgery,  or  .medicine 
and  surgery,  as  the  case  may  be,  in  any  part  of  Her 
Majesty's  dominions,  and  to  demand  and  recover  in  any 
Court  of  law,  with  full  costs  of  suit,  reasonable  charges 
for  professional  aid,  advice,  and  visits^  and  the  cost  of 
any  medicines  or  other  medical  or  surgical  appliances 
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rendered  or  supplied  by  him  to  his  patients:  provided        1861. 


always^  that  it  shall  be  lawful  for  any  coU^e  of  phy-      WaiaHT 

KEENROTD. 


sicians  to  pass  a  bye-law  to  the  effect  that  no  one  of   q 


their  fellows  or  members  shaU  be  entitled  to  sue  in 
manner  aforesaid  in  any  Court  of  law^  and  thereupon 
such  bye-law  may  be  pleaded  in  bar  to  any  action  for  the 
purposes  aforesaid  commenced  by  any  fellow  or  member 
of  such  college.'' 

Sect.  32.  ''After  the  1st  January y  1859,  no  person 
shall  be  entitled  to  recover  any  chaise  in  any  Court  of 
law  for  any  medical  or  surgical  advice,  attendance,  or 
for  the  performance  of  any  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied,  unless 
he  shall  prove  upon  the  trial  that  he  is  registered  und^ 
this  Act/' 

These  sections  shew  that  the  plaintiff  was  bound,  as 
a  condition  precedent  to  recovering,  to  prove  that  he 
was  registered  under  this  Act.  [Cockbum  C.  J.  Sup* 
pose  a  medical  man  had  retired  from  practice  before  the 
statute  came  into  operation,  and  afterwards  sought  to 
recover  a  bill  due  tb  him,  you  must  contend  that  he 
could  not  maintain  his  action  because  his  name  is  not  on 
the  register.  The  statute  was  only  meant  to  act  prospec- 
tively. Blackburn  J.  Suppose  a  cause  like  the  present 
stood  for  trial  the  day  before  the  Act  came  into  opera- 
tion, the  plaintiff  would  at  that  moment  be  entitled  to 
recover.  If  the  trial  were  postponed  until  after  it  came 
into  operation,  then,  if  your  argument  is  right,  he  must 
either  be  nonsuited  or  produce  the  register  with  his 
name  in  it.]  The  intention  of  the  legislature  was  that  no 
person  practising  medicine  or  surgery  should  be  allowed 
to  sue  for  his  fees  xmless  he  is  registered.  {^Cackbum 
C.  J.  No ;  it  was  to  make  every  medical  person  register, 
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and,  to  secure  that,  it  bus  enacted  tliat  lie  bIisU  not 
'  allowed  to  recover  his  chaises  unless  he  does.  Bnt 
the  time  the  plaintiff  did  the  work  and  sappHed  1 
medidneB  here  sued  for,  there  was  no  obligation  on  h 
by  law  to  register.  It  would  require  the  strongest  woi 
in  the  statute  to  induce  us  to  hold  that  it  extends 
such  a  case.  Blacibmn  J.  I  have  heard  Lord  We 
Itj/daU  cite,  with  approbation,  the  maxim  "  Nova  onu 
tutio  futoris  formam  impouere  debet,  non  pneteritis"  ( 
I  think  it  clear,  &om  the  language  of  the  82d  seeti 
of  this  Act,  that  the  prohibition  that  "after  the  ' 
January  1859  no  person  shall  be  entitled  to  recoi 
any  charge  Sox"  refers  to  a  chaige  incuired  after 
January  1869.] 

Maule,  who  appeared  to  support  the  rok^  aaid  t] 
the  point  had  been  already  dedded  in  the  Exctieqner 
a  case  of  ThittUbm  v.  Frewer  (A). 

Per  CuBiAU .  (Consisting  of  Cogkbtt&n  C  J.,  Wki 
UAN  and  Blackburn  JJ.) 

Role  abaolo 


(a)  The  te4med  Judge  probably  refan  to  JUboN  i 
22. 42,  whero  Parke  B.  dies  the  maxim  in  qawtioB. 
(&)  Since  repoited,  31  L.  J.  Emk.  230. 
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1861. 


The  Queen  against  The  Churchwardens,  Over-  Saturday, 
seers  and  Guardians  of  the  Poor  of  the  Parish  ! 

of  BiBMINGHAM.  ^^' 

Declaration 
On  an  appeal  against  an  order  of  remoTal  of  a  female  pauper,  it  was   of  deceased 
shewn  that  the  £ther  of  the  pauper's  husband  had  occupied  and  paid  p^^on. 
rent  for  a  tenement  in  the  appellant  parish.  In  order  to  prove  the  amount 
of  that  rent,  the  respondents'  counsel  offered  to  shew  that,  whilst  in 
occupation  of  that  tenement,  the  father  said  to  his  son  that  he  occupied 
the  same  as  tenant  at  an  annual  rent  of  201, :  held,  that  the  eyidence 
was  admissible. 

T^ WO  juBtices  of  the  peace  for  the  borough  of  Birmmg- 
ham  made  an  order^  dated  9th  August,  I860,  for  the 
removal  of  Sarah,  wife  of  fViUiam  Dag,  absent  firom  her, 
and  their  four  children,  £rom  the  parish  of  Birmingham 
to  the  parish  of  Kingswood,  in  the  county  of  Gloucester; 
against  this  order  the  parish  of  Kingswood  appealed  to 
the  Quarter  Sessions  for  the  borough  of  Birmingham, 
which  quashed  the  order,  subject  to  the  following  case. 

The  respondents  proved  that  John  Lockger  Dag,  de- 
ceased, father  of  William  Day^  occupied  a  tenement 
from  the  year  1829  until  his  death  in  1847,  in  the 
parish  of  Kingswood,  and  the  rent  for  which  was  settled 
in  account  with  the  landlords,  and  was  found  by  the 
Court  to  have  been  paid  by  John  Lockger  Dag.  To 
prove  the  amount  of  that  rent,  evidence  was  tendered 
by  the  respondents  and  objected  to  by  the  appellants' 
counsel,  that  John  Lockger  Dag,  whilst  in  occupation  of 
that  tenement,  said  to  his  son  Thomas  Dag  that  he, 
John  Lockger  Dag,  occupied  the  same  as  tenant  at  a 
rent  of  20/.  per  year. 

If  this  Court  should  be  of  opinion  that  the  evidence 
of  the  declaration  of  John  Lockyer  Dag  was  admissible 
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1861.      for  the  purpose  of  proving  the  amount  of  the  rent,  and 


The  Queen    ^^^  nature  of  the  occupation,  then  the  ord^r  of  Quarter 
Orerslers  of  ^essioDs  was  to  be  quashcd^  and  the  order  of  removal 
BiEMiNGHAM.  confirmed ;  otherwise  the  order  of  Quarter  Sessions  was 
to  be  confirmed^  and  the  order  of  removal  quashed. 


O'Brien  and  Cockle,  in  support  of  the  order  of  Quarter 
Sessions. — Occupation    and  payment   of   rent   by  the 
deceased  having  been  proved^  the  amount  of  the  rent 
paid  by  him  became  material^  for,  if  it  reached  a  certain 
amount,  it  would  confer  a  settlement.      The  question, 
therefore,  is  whether  his  declaration  is  admissible  evi- 
dence to  prove  that  amount.     This  is  clearly  hearsay, 
and  does  not  fall  within  any  of  the  recognised  excep- 
tions to  the  rule  rejecting  that  kind  of  evidence.     The 
other  side  will  probably  seek  to  place  it  on  the  'ground 
of  a  declaration  by  an  occupier  in  possession.     The 
principle  on  which  the  admissibility  of  such  evidence 
rests  is  that,  occupation  being  prim&  facie  evidence  of 
ownership  in  fee  simple,  whatever  is  stated  by  the  party 
in  occupation  tending  to  cut  down  his  interest  is  re- 
ceivable :  1  Stark.  Ev.  353,  365-6,  3d  ed.,  Holloway  v. 
Rakes,  cited  in  Davies  v.  Pierce  {a\  Peaceable  d.  Uncle  v. 
Watson  (b),  Walker  v.  Broadstock  (c).  Doe  d.  Hindfy  v. 
Rickarby(d\  Doe  d.  Baggalley  v.  Jones  (e).     [^Cockbum 
C.  J.     Walker  v.  Broadstock  (c)  has  been  overruled  C/*).] 
But,  although  that  kind  of  evidence  is  admissible  to  prove 
the  fact  of  tenancy,  it  is  not  admissible  to  prove  collateral 
facts ;  such  as  the  amount  of  rent,  as  here,  or  the  terms  of 
a  contract,  as  m  Reg.  v.  The  Inhabitants  of  Worth  {g)  •  Such 


{b)  4  Taunt.  16. 
(<0  5  Etp.  4. 


(«)  2  T.  B,  53. 

(c)  1  Esp.  458. 

{e)  1  Campb,  367. 

(/)  See  Papendick  v.  Bridgwater,  5  E.  #  B,  166. 169. 178. 179. 181. 

{g)  4  Q.  B.  132. 
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evidence  as  this  is  open  to  all  the  characteristic  dangers        18G1. 
of  hearsay ;  and  the  law  is  the  same  with  respect  to    The  Queeh 
entries  made  hy  deceased  persons  in  the  ordinary  course    Overseers  of 
of  business:   Chambers  v.  Bemasconi  (a).     In  Taylor  on  Birmihoham. 
Evidence,  p.  544,  2d  ed.,  where  the  cases  on  the  subject 
of  declarations  against  proprietary  interest  are  collected, 
the  author  says,  "  It  is  difScult  to  fix  with  precision  how 
far  these  declarations  are  admissible  as  evidence  of  the 
facts  contained  in  them   *   *   *   but,  in  strictness,  it 
would  seem  that  they  ought  to  be  confined  to  the  simple 
proof  of  the  interest  which  the  declarant  enjoyed  in 
the  premises.^'     Besides,  the  statement  here  may  be  as 
much  for  as  against  the  interest  of  the  deceased,  for 
it  tends  to  prove  that  he  had  a  tenancy  firom  year 
to  year    in    the    premises.      If  the    statement    of  a 
party,  as  to  the  amount  of  rent,  is  receivable,  so  also 
should  be  his  statement  that  he  had  paid  it  on  such  a 
day.      As  regards  admissibility,  there  is,  perhaps,  no 
difierence  between  verbal  and  written  statements  of  this 
nature,  but  the  former  are  more  liable  to  contain  colla- 
teral matter,  which  it  is  difficult  to  separate  from  what 
is  relevant  Davies  v.  Pierce  (i)  and  Roe  d.  Brune  v.  Raw- 
lings  (e)  will  be  relied  on  by  the  other  side ;  but,  in  the 
former,  the  declarations  were  accompanied  by  acts ;  and, 
in  the  latter,  the  owner  of  the  estate  had  accredited  the 
document  by  keeping  it  among  his  muniments  of  title; 
and  that  case  is  so  explained  by  Coleridge  J.  in  Papenr 
dick  V.  Bridgwater  {d).    [^Cockbum  C  J.   This  case  seems 
to  come  within  the  principle  of  another  class  of  cases.     I 
mean  those  in  which  declarations  against  pecuniary  in- 
terest have  been  held  admissible.    The  principal  of  these 

(fl)  1  C.  M.  #  H.  a47.  (6)  2  T,  /?.  [>3. 

(c)  7  Eaat,  279.  {d)bE,i  B,  166.  176. 
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1861.  ^  Higham  y.  Bidgtoay  {a\  where  an  entarjr  of  the  ddi« 
The  QuEEH  '^^^  ^^  ^  woman,  made  in  his  books  by  an  acooochew, 
^     ^-      .   was  held  admissible  to  prove  not  only  the  £bu^  but  the 

OreTseers  of  ^  ^ 

Birmingham,  time  of  the  delirery.]     The  principle  of  that  case  has 
been  followed  in  DoCf  Lessee  of  Reece,  ▼•  Jtobsan  {b) 
and  Demies  v.  Humphreys  (c),  but  it  is  Tery  question- 
able, and  ought  not  to  be  extended.      In  Domes  r. 
Humphreys  (r)  Parhe  B.  says,  p.  166 :    **  That  the  re- 
ceipt was  evidence  of  the  fact  of  the  payment  which  it 
admitted,  in  every  case  in  which  the  proof  of  payment 
would  be  relevant,  was  not  disputed ;  but  it  was  denied 
that  the  whole  entry  would  be  admissible  to  shew  that 
the  300/.  was  advanced  to  Evan  Humphreys :  and  oer« 
tainly  if  this  point  were  now,  for  the  first  time,  to  be 
decided,  it  would  seem  more  reasonable  to  hold  that  the 
memorandum  of  a  receipt  of  payment  was  admissible 
only  to  the  extent  of  proving  that  a  payment  had  been 
made,  and  the  account  on  which  it  had  been  made." 
And,  in  Doe  d.  Kinglake  v.  Bevies  (d),  WUUams  J.  uses 
language  to  the  same  effect    The  distinction  between 
declarations  against  pecuniary  and  proprietary  interest  is 
that  the  former  are  admissible  if  made  at  any  tim^ 
but,  in  order  to  render  the  latter  admissible^  the  party 
must  be  in  possession.     [Blackburn  J.  referred  to  The 
Baron  Bodes  Case  («).]    The  declaration  there  was  not 
a  statement  of  the  terms  of  a  tenancy,  but  simply 
that  the  person   did  not  hold  the  land  for  himself. 
[Cochlmm  C.  J.     What  do  you  say  to  Mountnoy  v. 
Collier  (f)  ?]     The  amount  of  rent  was  not  the  question 
there.    [Cochbum  C.  J.     I  have  seen  many  cases  where 


(a)  10  East,  109. 
(r)  6  M.  #  n\  V<i. 
{e)  8  Q.  B.  208. 


(h)  15  East,  32. 
{d)  7  C.  -B.  46a  514. 

(/)  1  ^  #  A  630. 
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facts  have  been  proved  by  written  entries  against  interest^        1861. 
of  the  truth  of  which  no  one  could  entertain  a  doubt.    The  Qubbh 
and  justice  would  hare  been  defeated  if  they  had  not    0^^^^  of 
been  received.   A  Judge  can  always  tell  a  jury  that  any-  BiRMmaHAM. 
thing  extraneous  in  such  statements  may  be  disregarded* 
People  were  formerly  frightened  out  of  their  wits  about 
admitting  evidence,  lest  juries  should  go  wrong.      In 
modem  times  we  admit  the  evidence,  and  discuss  its 
weight.   If  a  man  says,  '^I  pay  20/.  a  year  rent,''  there 
is  no  more  reason  to  doubt  that  he  is  telling  the  truth 
than  when  he  says  he  is  paying  rent  at  alL] 

/.  Spoaner  and  Manley  Smith,  contrk.  Statements 
made  by  a  person  which  are  adverse  to  his  interest  are 
admissible  in  evidence,  whether  the  statement  were  made 
directly  or  collaterally ;  Strode  y.  Winchester  (a),  Middle^ 
ton  V.  Melton  (b\  Stanley  v.  fFhite  (c),  Gkculow  v.  Athin  {d), 
Came  v.  Ntcoll  {e),  Percival  v.  Nanson  (/).  In  Doe  d. 
Welsh  V.  Langfield{g),  Parke  B.  says,  p.  514:  "All 
statements  made  by  a  deceased  person  while  in  pos- 
session of  property  are  in  themselves  original  evidence, 
if  they  go  to  cut  down  his  interest  in  it.''  And  there  is 
no  difference  in  this  respect  between  declarations  against 
pecuniary  and  against  proprietary  interest;  Sussex  Peer^ 
age  Case  (A),  per  Lord  Campbell.  [Blackburn  J.  How 
do  you  know  that  this  declaration  was  not  made  by  the 
deceased  with  the  view  of  decreasing  his  rent  ?  It  is  not 
necessarily  against  his  interest,  for  the  rent  might  have 
been  ZQL  instead  of  20/.]     Fraud  is  never  presumed: 

(a)  1  Dick,  397.  (*)  10  J5.  ^  a  317. 

(c)  14  East,  332.  (d)  \  C,  ^  M,  410. 

(f)  1  Bing,  N.  C.  430.  {/)  7  ExcK  1. 

(g)  16  M,  #  W.  497.  (A)  11  a  #  F.  86.  113. 
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1S61.  besides  which,  the  effect  of  the  declaration  is  to  charge 

The  QcBui  him  with  the  payment  of  201.  a  year.     Moreover,  thi 

Oreneen  of  statement  of  the  amount  of  rent  is  not  a  collateral  &ct: 

lAMisoaAM.  j^j^  ^^jj  ££  j^  Yrere,  it  is  admissible  on  the  principk 

that  it  is  part  of  a  declaration  which  is  admissible  j 
Higham  v.  Ridgvoay  (a). 


CocKBCRN  C.  J.     I  am  of  opinion  that  this  eridenoe 
ought  to  have  been  received.     It  is  well  established  that 
a  declaration  made  by  a  person  in  occupation  of  real 
estate  that  he  holds  as  tenant,  is  admissible  after  his 
decease  to  rebut  the  presumption  of  law,  arising  from 
the  fact  of  occupation,  that  he  was  owner  in  fee  simple. 
The  question  here  is,  whether,  if  a  person,  at  the  time  he 
admits  that  he  is  not  the  owner  in  fee,  but  is  onlj  tenant 
of  the  property,  states  also  the  amount  of  rent  which  he 
pays  for  it,  that  declaration  is  admissible,  not  merely  to 
shew  that  his  occupation  is  an  occupation  as  tenant,  as 
distinguished  from  that  as  owner,  but  to  shew  what  in 
fact  was  the  amount  of  rent  which  he  paid  as  tenant. 

Now,  it  has  been  held,  over  and  over  again,  in  the 
analogous  case  of  declarations  against  pecuniary  int,erest, 
that  the  declaration  of  the  deceased  person  may  be 
received  not  only  to  prove  so  much  contained  in  it  as  is 
adverse  to  his  pecuniary  interest,  but  to  prove  collateral 
facts  stated  in  it ;  at  all  events,  so  far  as  relates  to  £eu^ 
which  are  not  foreign  to  the  declaration,  and  may  be 
taken  to  have  formed  a  substantial  part  of  it.  That 
being  settled,  I  cannot  see  in  principle  any  reason  why 
the  same  effect  should  not  be  given  to  declarations 
against  proprietary  as  to  declarations  against  pecuniary 
interest.     It  is  true  that  in  this  case  the  declaration  was 

(/i)  IQE^ut,  109. 
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oral^  and  it  has  been  pressed  upon  us  that  a  declaration        1861. 
of  that  kind  does  not  stand  on  the  same  footing  as  an    The  QussiT 
entry  made  in  the  course  of  business,  which  was  the  evi-    q^qj^qq^  of 
dence  in  Higham  v.  Ridgway  (a).  And  I  quite  admit  that,  Bihmikoham. 
as  regards  the  effect  of  the  evidence,  there  is  a  great  differ- 
ence between  them ;  but  that  goes  rather  to  the  weight, 
than  the  admissibility,  of  the  evidence.     I  am  disposed 
to  hold  that  there  is  no  distinction  in  principle  between 
written  and  oral  declarations  if  the  other  element  of 
admissibility  is  present,  i  e.,  that  the  declaration  was 
against  pecuniary  or  proprietary  interest;    and  either 
is  admissible  to  prove  what  are,  not  very  properly, 
called  collateral  facts.   If,  in  Higham  v.  Ridgway ,  instead 
of  an  entry,  a  verbal  statement  of  the  same  fact  had 
been  offered  in  evidence,  the  same  consequence  would 
have  followed. 

The  immediate  point  under  consideration  has  never 
come  before  any  of  the  Courts.  Roe  d.  Brune  v.  RaW' 
lings  {b)  is  not  exactly  this  case.  There,  the  written 
statement  of  a  tenant  for  life,  as  to  the  amount  of  the 
antient  rent  reserved,  was  offered  in  evidence ;  and  the 
cases  are,  therefore,  so  far  alike  as  being  questions  of  the 
amount  of  rent.  But  the  distinction  between  them  is, 
that  there  what  was  offered  in  evidence  against  a  lessee 
of  land  was  an  entry  in  the  muniments  of  a  settled  estate 
of  the  amount  of  that  rent.  A  tenant  for  life  had  a  power 
of  leasing  at  a  certain  amount  of  reserved  rent,  and  he 
entered  that  amount  in  a  paper ;  and  Lord  Ellenboraugh 
said  the  entry  was  against  his  interest,  because  it  was 
his  interest  to  lower  the  amount.  But  the  case  of  Peace-' 
able  d.  Uncle  v.  Watson  (c)  is  much  more  like  the  present, 

(a)  10  East,  109.  (b)  7  East,  279. 

{c)  4  Taunt,  16. 
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BfUiisci 


and  I  diink  tlie  prind^  of  it »  qpplicsable  bere.    There 
the  quesdon  vat  asked  of  a  witneas  whether  the  teninl 
of  certain  premises  had  not  stated^   not  only  tiiat  he 
did  not  oecapv  them  as  owner^  bat  mider  whcmi  he 
occupied;  and  in  an  action  to  recover  the  premiso^ 
brooght  between  strangerSy  the  declaratian  of  the  tenant 
was  hdd  admissible  to  establish  both  those  fiu^ts.    Ae- 
oording  to  the  argument  of  the  re^ondenta'  ooonsel,  all 
that  was  admissible  was  the  fact  of  his  bein£^  a  traiant; 
bat  that,  when  he  went  on  and  said,  '*  As  tenant  to  A.  B." 
he  stated  more  than  was  admissible*     That  circamstance 
is  just  as  much  a  collateral  bet  as  the  amount  of  rent 
in  tUs  case. 

So  far,  therefore,  as  authority  goes,  it  is  in  faTOur  of 
the  appellants.  But,  independently  of  that,  I  should 
be  prepared  to  say,  that  as  soon  as  it  is  estabUahed, 
which  it  now  is,  on  the  authorily  of  Higham  v.  lUdg* 
fcay  (a)  and  the  other  cases,  that  you  may  receive  the 
declaration  of  a  deceased  person,  as  shewing,  not  only 
something  adverse  to  his  interest,  but  all  incidental  fiicts 
contained  in  that  declaration,  so  £Eur  as  they  are  not 
foreign  to  it,  it  follows  as  a  consequence  that  those 
collateral  facts  may  be  proved  by  the  declaration ;  and 
that  principle  applies  to  the  case  before  us. 


Blackburn  J.  (the  only  other  Judge  present).  I  am 
of  the  same  opinion.  It  is  now  settled  that  a  statem^ 
against  interest  by  a  deceased  person  is,  with  certain  limita- 
tions, admissible  evidence  in  proceedings  between  strangers. 
There  are  numerous  cases  which  shew  that  where  a  pe^ 
son  is  in  possession  of  real  property,  which  possession  is 
prima  facie  evidence  of  a  tenancy  in  fee,  any  statement 

(a)  10  East,  109. 
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that  he  makes  to  cat  down  that  interest  is  admissible  in  1861, 
evidence  after  his  decease,  as  being  a  statement  against  The  Qukbh 
his  interest  In  almost  all  the  cases  the  qnestion  has  overseen  of 
arisen,  not  as  to  the  amonnt  of  rent,  but  whether  the 
party  was  entitled  to  property.  And  the  reason  why  such 
evidence  is  admissible  is  stated  in  distinct  terms  in  The 
Baron  Bod^z  Coit  (a) ;  where  a  declaration  of  the  de- 
ceased father  of  the  claimant,  who  had  been  in  possession 
of  the  property,  that  he  only  occupied  and  managed  it 
for  his  son,  was  held  by  this  Court,  on  a  trial  at  bar, 
admissible,  as  being  against  the  interest  of  the  person 
making  it.  Then  is  such  a  statement  admissible  to 
the  same  extent  and  for  the  same  purposes  as  where  the 
effect  of  the  statement  is  to  charge  the  person  with  the 
receipt  of  money  ?  I  neither  find  any  such  distinction 
taken  between  them  in  any  of  the  cases,  nor  can  I,  in 
principle,  see  any.  The  probability  that  a  man  would 
speak  truth  (which  is  the  reason  assigned  for  admitting 
the  evidence)  is  equally  great  whether  the  tendency  of 
the  declaration  is  to  establish  liability  for  money  or  to 
deprive  a  man  of  real  estate. 

Then  comes  the  other  part  of  the  question.  This  de- 
claration being  against  the  interest  of  the  person  as 
shewing  that  he  was  not  tenant  in  fee,  is  that  part  of  it 
where  he  says  ^'  I  am  tenant  at  a  rent  of  20/.  a  jear" 
not  admissible  also  ?  The  Court  coidd  not  admit  one  part 
without  hearing  the  whole :  and  it  cannot  be  disputed, 
on  numerous  authorities  from  Higham  v.  Ridgway  {b) 
downwards,  that,  if  a  person,  in  his  declaration,  admits 
the  receipt  of  a  sum  of  money,  and  a  statement  of  some- 
thing else  is  connected  with  that  admission,  the  whole 
of  the  statement  becomes  evidence. 

(a)  8  Q.  B.  208.  244.  (b)  10  East,  109. 
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1661.  Lastly,  is  there  any  distinctaoQ  in  this  reapect  bel 

TbaQvKu     &  written  entry  and  an  entry  proved  by  parol  ?     I  ct 

OTencCTB  of    *  P*"*  difference  between  them  in  weigfat ;  for  a 

BiBHiNQHAx.  atatement  haa,  in  many  cases,  no  weight  at  alL 

when  the  fact  of  a  parol  statement  haTing  been  ma 

satisfactorily  proved,  I  cannot  see  any  distinction,  a 

gards  admiMibility,  between  it  and  a  written  one,  ai 

sach  distinction  is  taken  in  the  cases.      In  the  pr 

instance,  if  the  parol  declaration  were  admisnble  i 

it  was  satisfactory  evidence. 

Order  of  Sesaiona  qua 
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Ogden  against  Graham  and  another.  WednestUw, 

Novemberzllh, 

The  defendants  chartered  a  ship  to  proceed  from  England  to  a  safe    Charter-party, 
port  in  Chili,  with  leave  to  call  at  Valparaiso,    On  her  arriyal  at  Vol-   Expression 
paraiso,  the  charterera'  agent  named  the  port  of  Carrisal  Bajo  as  the    a ^f^ pwt** 
pK>rt  of  discharge,  and  directed  the  master  to  proceed  thither.    At  the 
time  Carrisal  Bajo  was  named  as  the  port  of  dischar^,  that  port  was 
closed  by  order  of  the  Chilian  gOTemment,  and  the  ship  could  not  pro- 
ceed thither  without  confiscation.    The  ship  was  consequently  detained 
for  some  time  at  Valparaiso,  and,  on  the  port  being  opened,  sailed  for 
Carrisal  Bajo  and  there  discharged  her  cargo.   Held,  that  the  charterers 
were  liable  in  damages  to  the  shipowner  for  the  detention  of  the  ship  at 
Valparaiso,  as  they  had  not  named  a  "  safe  port"  within  the  meaning 
of  the  charter-party. 

^HIS  was  a  special  case^  stated  without  pleadings. 

The  plaintiff  is  the  owner  of  the  barque  RespigO' 
dera.  The  defendants  carry  on  business  as  merchants 
at  Liverpool,  under  the  name  of  Graham^  Kelly  ^  Co. 
On  the  25th  October,  1850,  they  entered  into  a 
charter  party  as  follows: — ''Liverpool,  25th  October, 
1858.  It  is  this  day  mutually  agreed  between  IV.  H. 
Offden,  owner  of  the  ship  Respigadera,  and  Graham, 
Kelly  Sf  Co.,  of  Liverpool,  merchants  and  freighters, 
that  the  ship  being  tight,  staunch  and  strong,  and  every 
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way  fitted  for  the  voyage,  shall,  with  all  oonvenient 
speed,  sail  and  proceed  to  Swansea,  or  so  near  thereto 
as  she  may  safely  get,  and  there  recetve  from  the  fiicton 
or  agents  of  the  said  merchants  a  full  and  complete 
cargo  of  iron  and  coal  or  other  lawful  merchandijse,  and 
being   so  loaded  shall  therewith  proceed    (wind  and 
weather  permitting)  to  a  safe  port  in  CAiK  (with  leaie 
to  call  at  Valparaiso),  or  so  near  thereunto  as  she  may 
safely  get,  and  deUver  the  same,  on  being  paid  freight, 
at  the  rate  of  40s,  per  ton  of  20  cwt.     Cargo  to  be 
taken  from  alongside  the  ship  at  consignees'  risk  and 
expense.     (The  act  of  Grod,  or  the  Queen's  enemies,  re- 
straints of  princes  and  rulers,  fire  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation  of 
whatever  nature  and  kind  soever  during  the  said  voyage 
excepted.)     Payment  to  be  made  as  follows  :  One  third 
by  the  charterers'  acceptance  at  three  months  from  ths 
date  of  sailing,  or  in  cash  equal  thereto,  at  charterers' 
option.     The  balance  in  cash  on  the  true  delivery  of  the 
cargo.    Twenty  working  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  be  not  sooner  despatched)  for 
loading  the  said  ship  at  Stoansea,  and  twenty-five  work- 
ing days  for  discharging,  to  commence  from  notice  being 
given  of  the  vessel  being  ready  to  deliver,  and  ten  days 
on  demurrage  over  and  above  the  said  laying  days,  at 
7L  per  day.     The  vessel  to  be  consigned  to  Messrs 
Graham,  Rowe  ^  Co,,  Valparaiso,  inwards  and  outwards, 
and  their  agents  at  port  of  discharge. 

(Signed)  "  fF.  H,  Ogden, 

''  Graham,  Kelly  ^  Co. 
*'  Master  to  sign  bills  of  lading  without  prejudice  to 
this  charter.  "  W.  H.  O., 

G.,  K.  Sr  Co." 
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The  vessel  went  to  Swansea^  and  there  loaded  a  cargo  1861. 
of  iron  and  coal.  At  Swansea  the  master  signed  bills  ooDwr 
of  lading  made  out  by  the  defendants^  of  which  the  fol-  q,  ^' 
lowing  is  a  copy. 

"  Shipped  in  good  order  andcondition  \)j Graham,  Kelly 
^  Co.^  of  Liverpool,  in  and  upon  the  good  ship  or  vessel 
called  Respigadera,  whereof  T.  H.  Fearon  is  master  for 
the  present  voyage,  and  now  lying  in  the  port  of  Swansea, 
and  bound  for  Valparaiso,  for  orders,  twenty  thousand 
iron  bars,  being  marked  and  numbered  as  per  mai^n, 
and  to  be  delivered  in  like  good  order  and  condition  at 
the  aforesaid  port  of  discharge  in  Chili  (all  and  every 
the  dangers  and  accidents  of  the  seas  and  navigation 

of  whatsoever  nature  or  kind  excepted)  unto , 

or  order,  or  their  assigns.  Freight  for  the  said  goods  to 
be  paid  as  per  margin,  one  third  in  three  months,  and 
the  balance  in  cash  on  the  true  delivery  of  the  goods. 
Dated  this  9th  day  December,  1858. 

''Thos.  H.FearonJ' 

There  was  a  bill  of  lading  in  precisely  similar  terms 
for  coals. 

The  vessel  proceeded  to  Valparaiso  for  orders  by 
direction  of  the  defendants.  She  arrived  at  Valparaiso 
on  the  2d  April,  1850,  and,  on  the  4th  April,  T.  H. 
Fearon,  the  master,  gave  Graham,  Howe  ^  Co.,  the 
agents  of  the  charterers,  the  following  notice : — "  The 
barque  Respigadera  being  bound  to  this  place  for  orders 
for  her  port  of  discharge,  and  you,  being  the  consignee, 
are  bound  to  give  me  this  order  (this  being  the  seat  of 
business  of  the  coimtry)  immediately,  forty-eight  hours 
of  my  arrival  having  expired,  I  beg  you  to  give  me  the 
same,  in  fEuilure  of  which  I  now  inform  you  at  noon  this 
day  my  lay  days  will  commence  and  go  on  from  this 
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date"    To  this  communication  Graham,  JSawe  tf  Co. 
gave  an  answer  as  follows : — "  In  reply  to  your  commu- 
nication^ we  hare  to  request  you,  as  soon  as  the  Cnstcmi 
House  authorities  will  permit,  to  proceed  to  the  port  of 
Carrisal  Bajo,  where  you  will  deliver  your  present  cargo, 
consigning  yourself  to  Mr.  William  Walker,  of  Bolkvar, 
who  will  attend  to  ship's  business.     We  enclose  a  letter 
for  Mr.  Walker,  as  also  one  for  Don  GidlUrino  SuteUm, 
the  party  to  receive  the  coal,  and  which  you  will  please 
deliver  on  arrival/'    To  this  letter 'the  master  replied:— 
''  In  reply  to  your  communication  of  the  5th,  ordering 
me  to  a  closed  port,  I  beg  to  inform  you  that,  having 
ordered  an  impossibility,  I  must  place  the  vessel  at  lay 
days  at  this  place,  of  which  you  will  consider  this  a 
sufficient  notice,  and  that  lay  days  will  go  on  from  the 
5th,  the  day  of  your  order  to  proceed.''     Subsequently 
Graham,  Rowe  Sf  Co,  wrote  to  the  master,  stating  that, 
as  they  had  given  him  instructions,  on  his  arrival  at 
Valparaiso,  to  proceed  to  Carrisal  Bajo,  they  did  not 
consider  themselves  responsible  for  the  detention,  which 
was  caused  by  circumstances  over  which  neither  th^ 
nor  the  master  had  any  control,  viz.,  by  the  refusal  by 
the  authorities  of  the  country  to  allow  him  to  proceed 
by  granting  the  required  clearance. 

The  port  of  Carrisal  Bajo  is  in  the  mining  district  of 
Chili,  It  is  one  of  the  minor  ports  in  ChiU,  and  no  ves- 
sel can  proceed  there,  even  under  ordinary  circumstances, 
without  calling  at  Valparaiso,  or  at  some  other  of  the 
major  ports  (of  which  there  are  several  in  the  mining 
districts)  for  a  permit  or  license  to  discharge  her 
cargo. 

At  the  time  the  charter-party  was  made  both  the 
owner  and  the  charterers  were  in  ignorance  of  the  fact 
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of  any  port  in  Chili  being  closed  by  the  gOTemment  of  1S61. 
that  country;  but  when  the  vessel  arrived  at  Valparaiso  ooden 
Graham,  Rawe  ff  Co.  knew  that  the  port  of  Carrisal  q^bam. 
Bct;o,  as  well  as  all  other  ports  in  the  mining  districts^ 
both  major  and  minor  ports^  had  been  declared  closed  by 
the  Chilian  government ;  and  both  they  and  the  master 
of  the  vessel  knew  that  all  vessels  imloading  there  with- 
out a  permit  would  be  liable  to  confiscation,  and  neither 
th^  master  nor  Graham^  Bowe  jp  Co.  had  any  knowledge 
as  to  when  a  permit  would  be  given.  The  port  of 
Carrisal  Bajo  had  been  declared  closed  by  the  Chilian 
government  itself,  because  the  district  in  which  it  was 
situated  was  in  a  state  of  rebellion ;  but,  except  for  this 
rebellion  and  the  interdict  of  the  government,  it  was,  by 
nature,  a  safe  port.  When  the  rebellion  was  suppressed 
the  government  removed  the  interdict,  and  gave  the 
master  a  permit,  and  he  went  and  discharged  his  cargo 
at  Carrisal  Bajo.  The  vessel  lay  at  Valparaiso  thirty- 
eight  days.  The  order  to  the  master  to  discharge  the 
cargo  at  Carrisal  Bajo  was  bon&  fide,  as  the  cargo  was 
intended  by  the  charterers  for  discharge  at  that  port. 
Graham,  Bowe  jp  Co.  also  acted  as  consignees  of  the 
ship  at  Valparaiso  in  terms  of  the  charter,  and  charged 
the  owners  a  commission  for  doing  so.  The  permit  for 
the  ship  was  procured  as  soon  as  it  was  possible,  accord- 
ing to  the  usual  custom  in  such  cases,  namely,  that  the 
consignee  of  the  ship  procures  it  as  agent  of  the  ship- 
owner. At  the  time  the  vessel  arrived  at  Valparaiso, 
and  during  all  the  time  she  remained  there,  Valparaiso 
itself  and  other  safe  ports,  all,  however,  at  a  long  dis- 
tance fiom  the  district  in  rebellion,  were  open,  at  which 
the  vessel  might  have  been  discharged. 

The  question  for  the  opinion   of   the  Court  was, 

VOL.    I.  3   V  B.   &(  8. 


778 


MICHAELMAS  VACATION. 


1861. 


Ogdejt 

T. 
G&AHAlf. 


Whether  the  plaintiff  can  maintain  any  action  againsi 
the  defendants  on  account  of  the  detention  of  the  Be- 
spiffadera  at  Valparaiso,  under  the  eircomstances  nboft 
mentioned. 

If  the  Court  were  of  opinion  that  he  could^  judgmeBl 
was  to  be  entered  for  the  plaintiff  for  an  amount  of 
damages,  to  be  settled  by  arbitration,  with  costs. 

If  the  Court  were  of  opinion  that  he  oonid  not,  judg- 
ment was  to  be  entered  for  the  defendants^  with  coots. 


MeUish,  for  the  plaintiff — The  point  to  be  argned  ia, 
whether  at  the  time  the  order  was  given  to  the  master 
to  proceed  to  CarrUal  Bajo  that  place  was  a  safe  port 
within  the  meaning  of  the  charter-party.  The  ease 
states  that  at  that  time  the  master  could  not  take  his  skip 
into  Carrisal  Bajo  without  confiscation.  Was  he  tiiea 
bound  to  go  there  ?  Clearly  not.  The  charterers  have 
not  complied  with  the  terms  of  the  charter-party  in 
ordering  the  ship  to  a  closed  port.  Port,  both  in  legal 
and  mercantile  language,  means  a  place  into  which  the 
master  can  take  his  ship.  No  particular  meaning  can 
be  attached  to  the  word  '^  safe.''  The  word  port  implies 
''safe  port''  The  maxim  '' Expressio  eonun  quse  tadte 
insunt  nihil  operatur"  applies. 

The  Court  then  called  on 


Milward,  for  the  defendants. — The  word  ''  safe"  in  the 
charter-party  means  a  port  safe  so  &r  as  regards  the  in- 
cidents of  navigation.  As  soon,  therefore,  as  the  char- 
terers have  named  a  port  into  which  it  is  physically 
possible  for  the  master  to  take  the  ship  they  have 
fulfilled  their  part  of  the  contract.  It  was  the  duly  of 
the  ship-owner  to  obtain  the  permit  from  the  Custom 
House  authorities,  and  the  charterers  are  not  to  suffer 
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because  the  master  is  not  able  to  comply  with  the  Cus-  1861. 

torn  House  regulations  in  force  at  Valparaiso  ;  Spence  v.  Oodeh 

Chodwick  (a) ;  such  come  within  the  exception  in  the  g»aham. 
charter-party  of  "  restraints  of  princes  and  rulers.'* 

Mellish  was  not  heard  in  reply. 

WioHTMAN  J.  The  question  in  this  case  is  whether 
the  charterers  have  done  all  they  were  bound  to  do 
under  this  charter-party^  or  whether  they  are  liable  to 
pay  damages  that  have  arisen  in  consequence  of  their 
not  sending  the  vessel  to  a  safe  port  in  Chili  according 
to  the  terms  of  the  charter-party. 

The  charter-party  states  that  the  ship  shall  forthwith 
proceed  (vrind  and  weather  permitting)  to  a  safe  port  in 
ChilL  (with  leave  to  call  at  Valparaiso),  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  cargo, 
on  freight  being  paid  for  the  same.  Carrisal  Bajo  was 
a  port  in  ChiK,  safe  so  far  as  the  ordinary  incidents 
of  ports  are  concerned,  but  a  port  into  which  the 
master  could  not  take  the  ship  without  confiscation, 
unless  he  or  the  charterers  could  obtain  a  permit  from 
the  Gk>vemment  for  the  time  being  for  her  to  enter. 
Neither  the  master  nor  the  charterers  were  able  to  obtain 
such  an  order,  and  therefore  the  vessel,  unless  she  ran 
the  risk  of  confiscation,  could  not  enter  that  port.  The 
charterers  named  the  port  of  Carrisal  Bajo  as  the  port 
to  which  the  ship  was  to  be  taken.  Was  such  a  port 
safe  within  the  meaning  of  the  charter-party  ?  Did  it 
come  within  the  terms  of  a  safe  port  in  Chili  ^  I  do  not 
know  what  force  can  be  given  to  the  word  "  safe"  when 
added  to  the  word  "  port."    As  Carrisal  Bajo  was  a  port 

(«)  10  C. -B.  517: 
3  p  2 
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into  which  the  vesael  could  not  enter  without  ccmfiaca- 
tion,  it  seems  to  me  clearly  not  withiD  the  terms  con- 
templated by  the  parties.    It  may  be  that  the  charterers 
were  perfectly  innocent  on  this  oocaaioii  aa  regards 
any  knowledge  of  the  danger  that  might  be  incnned 
by  the  vessel^  but  at  the  same  time  here  is  a  oontrsct 
that  she  is  to  go  into  a  safe  port  in  ChiU^  whidi  the 
charterers  shall  name.    The  contention  on  behalf  of  the 
charterers  is^  that  when  they  named  that  port,  and  it 
was  safe  in  the  sense  of  navigation^  thqjr  had  done  aU 
that  was  necessary,  and  that,  although  the  vesael  oooU 
not  go  to  Carrisal  Bajo  without  being  oonfiaeated  the 
moment  she  arrived  there,  that  port  was  a  safe  port 
within  the  meaning  of  the  charter-party.     I  think  that 
woidd  be  an  unreasonable  construction,  and  the  char- 
terers must  pay  the  damage  occasioned  by  the  breach  of 
contract  in  not  naming  a  safe  por^  to  which  they  have 
made  themselves  liable  by  the  specific  terms  of  the 
contract. 


Blackburn  J.  (the  only  other  Judge  {Hresent.)  I  am 
of  the  same  opinion.  By  the  charter-party  it  is  agreed 
that  the  vessel  shall  sail  for  a  safe  port  in  ChUi,  with 
leave  to  call  at  Valparaiso,  and  although  it  is  not  in 
terms  so  stated,  it  follows  by  necessary  implication 
that  the  charterers  are  to  name  a  safe  port  to  the  ship- 
owner, who  will  then  be  able  to  earn  his  fireight  by 
proceeding  thither.  It  appears,  firom  the  £bu^  stated 
in  the  case,  that  this  was  a  perfectly  honest  and  boni 
fide  transaction,  and  we  must  take  it  that  the  charterers 
had  really  sent  out  to  their  agent  at  Valparaiso  instruc- 
tions for  the  vessel  to  go  to  this  particular  port  in  CkUii 
and  to  deliver  the  cargo  there.     It  however  so  hap- 
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pened  that^  before  Carrisal  Btgo  was  named  to  the  ship-  186  L. 
owner  or  the  master^  that  port  was  closed^  not  merely  ogdmt 
by  the  Custom  House  regulations  as  put  by  Mr.  3ft?- 
ward,  but  by  the  Government  of  the  country.  At  that 
time  there  was  a  rebellion  in  some  of  the  provinces 
of  Chilij  and  an  order  was  issued  by  the  Government 
prohibiting^  under  pain  of  confiscation^  any  ship  from 
entering  certain  ports^  of  which  Carrisal  Bajo  was  one^ 
without  a  license  of  the  Government^  and  the  Govern- 
ment at  that  time  refused  to  grant  any  such  license. 
The  charterers  then  honestly  named  this  place  as  the  one 
into  which  the  ship-owner  was  to  take  his  ship ;  and  the 
question  is^  have  they  complied  with  the  stipulation  in 
the  charter-party  which  requires  them  to  name  a  safe 
port  in  Chili  to  which  the  ship  is  to  go  and  there  earn 
her  freight?  Now^  in  the  absence  of  all  authority^  I 
think  that^  on  the  construction  of  this  charter-party, 
the  charterers  are  bound  to  name  a  port  which,  at  the 
time  they  name  it,  is  in  such  a  condition  that  the  master 
can  safely  take  his  ship  into  it :  but,  if  a  certain  port 
be  in  such  a  state  that,  although  the  ship  can  readily 
enough,  so  far  as  natural  causes  are  concerned,  sail  into 
it,  yet,  by  reason  of  political  or  other  causes,  she  cannot 
enter  it  without  being  confiscated  by  the  Government  of 
the  place,  that  is  not  a  safe  port  within  the  meaning  of  the 
charter-party.  If  the  charterers  had  named  a  port,  and 
subsequent  events  had  prevented  the  ship  &om  entering 
it,  then  I  agree  with  Mr.  Milward  that  the  ship-owner 
might  avail  himself  of  the  clause  of  exception,  as  to  the 
restraints  of  princes  and  rulers,  to  save  him  firom  going 
into  that  port,  but  it  would  not  entitle  him  to  recover 
his  fireight  As  it  appears  here  the  matter  happened 
before  the  charterers  named  the  port.   They  were  to  name 
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1861.  A  port  which  was  to  be  safe  at  the  tiine  they  n^ned  it. 
OoDBM  They  named  a  port  which  had  been  a  safe  port^  and 
G&AHAM  ^ovlA  probably  thereafter  become  a  safe  port ;  but  i^  at 
the  time  they  named  it^  it  was  a  port  into  which  the 
ship-owner  could  not  take  his  ship  and  earn  his  firei^t, 
it  seems  to  me  that  they  have  not  complied  with  tiie 
conditions  in  the  charter-party  that  they  ahould  name  a 
safe  port.  That  being  so,  they  are  liable  for  damagei 
for  not  naming  a  safe  port  within  areaaonable  time^  and 
the  measure  of  damages  will  be  regolated  by  the  deten- 
tion of  the  ship  at  Valparaiso  beyond  that  time. 

Such  being  my  view  of  the  case,  I  agree  with  my  brother 
Wightman  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (a). 

(a)  Bep<Hrt6d  by  H.  HolnfydBBq. 
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2J<««^.  ^ ,  Braunstein  against  The  Accidental  Death  In- 
— — :: —  surance  Company. 

Pdlicy  of  r      J 

insurance. 

Beasonabie  1.  A  ^licy  of  insiiTanee  was  entered  into  with  a  Company  againsl 

condition.  bodily  injury  from  any  railway  accident  directly  affecting  the  mmund 

Condition  while  travelling  on  any  line  of  railway  in  Great  iriiam  or  Ireland  by  a 

precedent.  passengers  train  propelled  by  steam  power.  One  of  the  oonditions  in  the 

aeed  of  settlement  of  the  Uompany,  which  by  the  terms  of  the  poticy 
was  incorporated  with  it,  proyidea  thati  before  payment  of  tiie  svm 
insured  by  any  poliinr,  proof  satisfactory  to  the  direetors  of  the  Company 
should  be  fumishea  by  the  claimant  A  the  death  or  accident^  together 
with  such  further  eyidence  or  information,  if  any,  as  the  directon  noiild 
think  necessaiy  to  establish  the  claim :  held,  Uiat  this  must  be  onder- 
stood  to  mean  such  evidence  or  information  as  the  directon  might  reason- 
ably, and  not  such  as  they  might  unreaflonably  and  capriciously  requires 
i.  There  was  a  condition  indorsed  on  the  same  policy,  that,  in  case  of 
difference  of  opinion  as  to  the  amount  of  compensation  payable  in  any 
case,  the  question  should  be  referred  to  the  arbitration  of  a  person  to  m 
named  by  the  secretary  for  the  time  being  of  the  Master  of  the  BoQm, 
and  all  expences  and  costs  should  be  subject  to  the  decision  of  such 
arbitrator,  and  the  award  made  on  such  arbitration  was  to  be  taken  as 
a  final  settlement  of  the  question,  and  might  be  made  a  rule  of  Court: 
held,  tlmt  a  reference  to  arbitration  in  the  manner  pretfcribed  was  ren- 
dered a  condition  precedent  to  bringing  an  action  for  an  ii\jury  within 
the  policy. 
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1861. 
n^HE  declaration  alleged  that  the  defendants  made  BRATjwnam 
and  entered  into  a  certain  policy  or  contract  of  aooidbiitai 
insurance  with  the  plaintiflF,  whereby,  after  reciting  i£jj;^ 
that  the  plaintiff  had  delivered  into  the  office  of  the  Company* 
defendants  a  declaration  in  writing,  signed  by  or  on 
behalf  of  him,  the  plaintiff,  and  had  agreed  that  such 
declaration  should  be  the  basis  and  condition  of  the 
contract  for  the  insurance  by  the  said  policy  intended 
to  be  made,  and  that  the  plaintiff  had  paid  to  the 
defendants  the  sum  of  2/.  2$.,  as  the  premium  for  the 
said  insurance:  It  was  witnessed  and  declared 
by  the  defendants  that,  if  the  plaintiff  should,  while 
travelling  on  any  line  of  railway  in  Great  Britain  or 
Ireland,  by  a  passengers  train  propelled  by  steam  power, 
receive  or  suffer  any  bodily  injury  firom  any  railway 
accident  directly  affecting  himself,  then  subject  as  there- 
in or  in  the  indorsement  thereon  was  mentioned  or 
referred  to,  the  subscribed  capital  and  other  funds  and 
property  of  the  said  Company  should  according  to  the 
provisions  of  the  deed  of  settlement  of  the  Company  and 
subject  as  aforesaid,  be  liable  to  make  or  pay  to  the 
plaintiff,  his  executors,  administrators  or  assigns  at  such 
time  or  times  as  after  mentioned,  the  following  payment 
or  compensation ;  that  is  to  say,  in  case  such  accident 
should  cause  the  death  of  the  plaintiff  within  three 
calendar  months  after  the  occurrence  thereof  the  full 
sum  of  1000/.,  such  sum  to  be  payable  to  the  personal 
representatives  or  assigns  qf  the  plaintiff  within  one 
calendar  month  after  proof,  satisfactory  to  the  directors, 
should  have  been  ftimished  of  the  death  of  the  plaintiff^ 
in  manner  entitling  them  to  receive  the  said  sum  under 
or  by  virtue  of  that  policy ;  and  in  case  such  accident 
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should  not  cause  the  immediate  death  of  the  plaiiitiffi 
but  should  cause  any  bodily  injury  to  the  plaintiff  of 
a  serious  nature,  such  sum,  by  way  of  compeDsatioii, 
as  should  appear  just  and  reasonable^  and  in  -proposr&m 
to  the  injury  received,  such  sum  to  be  ascertained,  in 
case  of  difference  or  dispute,  in  manner   provided  by 
the  stipulations  and  conditions  indorsed  thereon.     Pro- 
vided also,  that  the  pohcy  was  effected  upon  the  ex- 
press condition,  that  if  any  statement  or  all^ation  c(»- 
tained  in  the  aforesaid  declaration  should  be  nntrue,  or 
if  in  any  claim  for  payment  of  money  to  be  thereafter 
brought  by  virtue  of  that  policy,  or  in  the  statement 
made  in  support  of  such  claim,  or  in  the  information 
given  to  the  said  Company  in  respect  thereof,  any  &lae 
or  fraudulent  representation  should  be  contained,  or  if 
the  insurance  thereby  made  should  have  been  obtained 
through  any  misrepresentation,  concealment,  or  untrae 
averment  whatsoever,  then  that  the  policy  should  be 
void  and  all  moneys  paid  in  respect  thereof  should  be  fi»^ 
feited  to  the  Company.   Provided  also,  and  it  was  there> 
by  expressly  agreed  and  declared  that  no  daim  should 
be  payable  by  the  defendants  under  that  pohcy  in  the 
case  of  non-fatal  injury,  unless  the  same  should  begin  to 
take  effect,  or  should  be  experienced,  within  the  qpaoe  of 
one  calendar  month  after  the  happening  of  such  accident 
Provided  also,  that  in  the  event  of  any  sum  of  m<mey 
being  paid  by  the  defendants  to  the  plaintiff,  under  or 
by  virtue  of  that  policy,  by  way  of  compensation  for  any 
personal  injury  sustained  .by  him   (whether  the  same 
should  result  in  loss  of  life  or  not),  the  pohcy  should  be 
treated  and  considered  as  a  valid  and  subsisting  poUcy 
to  the  extent  only  of  the  residue  or  balance  of  the  sum 
of  lOOOil  which  should  remain  aflier  deducting  there- 
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from  the  amount  of  the  compensation  paid^  it  being  1861. 

an  express  condition  of  the  policy,  that  the  Company  bratinbtsih 

should  not  under  any  circumstances  be  liable  to  pay  to  Accidental 

the  plaintiff  or  his   personal  representatives   a  larger  ^^^ath 

*  r  r  D  Insurance 

amount  either  in  one  sum  or  in  the  aggregate  than  1000/.      Company. 
Provided  also,  that  notice  in  writing  of  any  claim  to 
be  made  against  the  Company,  on  account  of  any  non- 
fatal accident,  should  be  given  to  the  Company  within 
one  calendar  month  after  the  occurrence  thereof,  and 
notice  of  the  death  of  the  plaintiff  by  any  such  accident 
as  aforesaid  should  be  given  within  two  calendar  months 
after  such  death   should  occur.     Provided   also,  that 
the  policy  and  the  insurance  thereby  made  should  be 
subject  to  the  several  regulations  and  conditions  printed 
on  the  back  thereof,  so  far  as  they  might  be  respectively 
applicable,  in  the  same  manner  as  if  such  regulations 
and  conditions  were  repeated  and  incorporated  in  the 
policy  with  reference  to  the  plaintiff     It  then  alleged 
that  the  last  mentioned  regulations  and  conditions  were 
as  follows :  First.  The  subscribed  capital  and  other  funds 
and  property  of  the  Company  which,  for  the  time  being, 
should  remain  unapplied  and  undisposed  of,    and  not 
applicable  to  prior  claims  and  demands  in  pursuance 
of  the  trusts,  powers  and  authorities  of  the  deed  of 
settlement,  should  alone  be  liable  to  make  good  and 
satisfy  all   claims   and   demands   upon  the  Company 
in  respect  of  the  policy;   and   no  director  signing  a 
policy,  nor  any  other  director,  proprietor  or  member  of 
the  Company,  his  heirs,   executors  or  administrators, 
should  be  in  anywise  individually  subject  or  liable^  to 
any  such  claim  or  demand,  or  to  any  process  or  execu- 
tion in  respect  thereof,  but  should  be  and  remain  liable 
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to  pay  to  the  Clompany  so  much  of  the  share  or  aharet 
held  by  him^  her  or  them  in  the  capital  as  ahould 
not  have  been  paid  np;   and  that   no  other  pemn 
should,  on  any  account  whatsoever,  be  in  anywise  sub- 
ject  or  liable  to  any  daim  or  demand  in  reqpect  of 
any  policy  of  insurance  to  be  issued  or  granted  by  tlie 
Company.     Secondly,  in  case  of  diflference  of  opinioD 
as  to  the  amount  of  compensation  payable  in  any  cas^ 
the  question  should  be  referred  to  the  arbitration  of  a 
person  to  be  named  by  .the  secretary  for  the  time  being 
of  the  Master  of  the  Bolls,  and  all  eiqpences  and  costs 
should  be  subject  to  the  decision  of  such  arbitrator,  and 
the  award  made  on  such  arbitration  was  to  be  taken  as  a 
final  settlement  of  the  question,  and  might  be  made  a  role 
of  Court.     Thirdly.  All  premiums  and  other  moneji 
which  should  have  been  paid  to  the  Company  in  respect 
of  any  policy  which  might  have  become  void^  shouldj 
subject  to  the  preceding  regulations  and  conditions,  be 
forfeited  to  the  Company,  and  all  claims  upon  the  Com- 
pany  in  respect  of  such  policy  should  cease  and  be  abso- 
lutely void.    Fourthly.  In  all  cases  where  any  policy 
should,  either  originally  or  at  any  time  after  its  com* 
mencement,  be  or  become  subject  to  any  mortgage 
or  mortgages,  trust  or  trusts  whatsoever,  the  receipt 
of  the  mortgagee  or  mortgagees,   trustee  or  trustees^ 
for  the  time  being,  for  the  money  which  might  become 
payable  in  respect  of  such  policy  should,  notwithstanding 
any  equitable  claim  or  demand  whatsoever  of  the  person 
or  persons  beneficially  entitled  to  the  policy,  be  an  effec- 
tual discharge  to  the  Company  and  all  proprietors  and 
members  thereof     Fifthly.  Before  payment  of  the  sum 
insured  by  any  policy^  proof  satisfactory  to  the  directors 
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should  be  furnished  of  the  death  or  deaths,  injury  or  in-        1861. 

juries,  accident  or  accidents,  or  other  event  or  events  on  b&atinstsim 

which  such  sum  should  become  payable,  and,  if  required  xooidbntal 
by  the  directors,  a  medical  or  other  asent  of  the  Com-       D^^th 

•^  '  ^  Insurance 

pany  was  to  be  admitted  to  see  the  person  killed  or  Company, 
injured,  and  to  examine  the  wound  or  injury  received 
by  him,  when  and  as  often  as,  in  the  opinion  of  the 
directors,  it  might  be  necessary.  Sixthly.  Every  policy 
granted  by  the  Company  was  granted  upon  the  terms 
and  conditions  in  the  deed  of  settlement  upon  which  the 
Company  was  formed,  the  provisions  of  which  should  have 
the  same  force  and  effect  as  if  inserted  in  the  policy. 
Seventhly.  That  if  at  any  time  it  should  be  determined 
by  the  Company,  in  the  manner  specified  in  the  deed  of 
settlement,  that  the  Company  should  be  dissolved,  a  disso- 
lution thereof  should  thereupon  take  place,  in  the  manner 
and  subject  to  the  conditions  contained  in  the  deed  of 
settlement,  and  thereupon  the  insurance  effected  by  the 
within  written  policy  should  cease  and  determine,  but  the 
insurer  should  be  entitled  to  receive  back,  &om  the  funds 
of  the  Company  then  remaining  unapplied  and  undis- 
posed  of,  the  amount  of  the  premium  within  mentioned, 
provided  the  same  should  be  claimed  within  six  calendar 
months  after  notice  of  such  dissolution  should  have  been 
given  in  the  London  Gazette  and  in  two  London  news- 
papers. Averment,  that  the  declaration  referred  to  in 
the  policy  was  in  all  respects  true,  and  that  the  terms 
and  provisions  of  the  deed  of  settlement,  so  far  as  the 
same  were  applicable  to  policies  of  the  Company,  were  in 
all  respects  the  same  as  and  no  other  than  the  terms 
and  provisions  of  the  policy  thereinbefore  set  forth :  that 
the  policy  remained  and  continued  in  force  up  to  and  until, 
and  upon  and  after,  the  21st  August,  a.  d.  1859,  and 
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1861.  that^  whilst  the  policy  was  in  full  force  as  aforesaid,  11 
Braunstbih  pl^tiff,  to  wit  OD  the  day  and  year  last  aforesaid^  whil 
travelling  on  a  line  of  railway  in  Great  Briiam  by 
passenger  train,  propelled  by  steam  power,  received  an 
suffered  bodily  injury  of  a  serious  nature  from  a  railwa 
accident  directly  affecting  himself  within  the  meanin, 
of  the  policy,  which  accident  greatly  injured  the  plain 
tiff^s  health  and  constitution,  and  he  thereby  becam 
sick,  sore,  lame  and  disordered,  and  So  remained  am 
continued  for  a  long  space  of  time,  during  all  which  timi 
the  plaintiff  was  hindered  and  prevented  firom  attendiDi 
to  his  affairs  and  business. 

The  declaration  concluded  by  averring  performance  by 
the  plaintiff,  and  breach  by  the  defendants. 

Fourth  plea.  That  by  the  deed  of  settlement  of  the 
said  Company  mentioned  in  the  said  conditions  printed 
on  the  back  of  the  said  policy,  it  was  declared  and  pn>- 
vided  that,  before  payment  of  the  sum  insured  by  any 
policy,  proof  satisfactory  to  the  directors  of  the  said 
Company  should  be  furnished  by  the  claimant  of  tiie 
death  or  accident  together  with  such  further  evidence  or 
information,  if  any,  as  the  said  directors  should  think 
necessary  to  establish  the  claim.  And  the  defendants 
say  that,  after  the  plaintiff  had  sustained  the  said  injury 
by  the  said  accident,  and  had  made  his  claim  in  writing 
under  the  said  policy  upon  the  said  Company  tat  comr 
pensation  in  respect  thereof,  the  directors  of  the  said 
Company  thought  it  necessary  that  the  plaintiff  should 
furnish  to  the  said  Company  certain  evidence  or  inform- 
ation to  establish  the  said  claim,  of  which  the  plaintiff 
in  a  reasonable  time  after  making  the  said  claim  and 
before  the  commencement  of  this  action,  had  notice,  and 
was  then  required  by  the  said  directors  to  furnish  the 
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said  evidence  or  information  to  them ;  which  the  plaintiff 
wholly  neglected  and  refosed  to  do,  although  he  conld 
and  might  have  obtained  and  furnished  the  same,  nor 
did  he  furnish  any  proof  satisfactory  to  the  said  directors 
of  the  said  injury  sustained  by  him. 

l^ifth  plea.  That,  after  the  plaintiff  had  sustained  the 
said  injury  and  had  made  his  claim  in  writing  under  the 
said  policy  upon  the  said  Company  for  compensation  in 
respect  thereof,  and  before  this  suit,  the  amount  or  sum 
of  money  to  which  the  plaintiff  was  entitled,  by  way  of 
compensation  for  the  said  injury,  became  and  was,  and 
still  is,  a  matter  in  dispute  and  difference  between  the 
plaintiff  and  the  defendants,  and  although  the  defendants 
then  were  and  ever  since  have  been  wiUing  to  refer  the 
same  to  arbitration  in  manner  mentioned  in  the  con- 
ditions endorsed  on  the  back  of  the  said  policy,  yet  the 
amount  of  the  said  compensation  has  never  been  settled 
or  ascertained  by  arbitration  as  in  the  said  conditions 
mentioned. 

To  the  fourth  plea  the  plaintiff  replied  that  the  said 
evidence  or  information  which  the  plaintiff  was  required 
by  the  said  directors  to  furnish  to  them,  was  not  evi- 
dence or  information  which  the  said  directors  ought 
properly  or  reasonably  to  have  required  the  plaintiff  to 
furnish.  And  that  the  plaintiff  did,  duly  and  in  accordance 
with  the  said  policy  and  conditions,  furnish,  supply  and 
provide  the  defendants,  the  said  directors,  and  all  other 
persons,  with  all  due,  reasonable,  proper  and  sufficient 
evidence  and  information  to  establish  the  said  claim, 
and  such  as.ought  reasonably  to  have  satisfied  the  said 
directors  and  the  defendants.  And  that  the  said 
directors  unreasonably  and  capriciously  refused  to  be 
satisfied  with  the  said  evidence  and  information  so  fur* 
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nislied^  applied  and  provided  by  the  plaintiff  as  nSofreuH  \ 
and  in  thinking  it  necessaiy  that  the  plaintiflF  ahonU 
furnish^  and  in  requiring  the  plaintiflT  tg  famish*  the  said 
evidence  or  information  in  the  said  fourth  plea  mentioned 
they  the  said  directors  acted  in  an  unreasonable  and 
capridous  manner. 

To  the  fifth  plea  the  plaintiff  demurred,  and  the  d& 
fendants  demnrred  to  the  replication  to  the  fourth  plea 

Joinders  in  demurrer. 


Horace  Lloyd,  for  the  plaintiff. — ^The  fourth  plea  ifl 
bad.    The  directors  are  not  empowered  by  the  policy 
to  exact  firom  the  assured  any  evidence   they  please: 
The  clause  requiring  evidence  satisfiEu^ry  to  the  direc- 
tors to  be  produced  was  meant  as  an  instruction  to  the 
directors  for  their  guidance  between  them  and  their 
shareholders.     Besides,  every  clause  in  a  deed  ahooldy  if 
possible^  receive  a  reasonable  construction,  and  such  as 
shall  not  be  inconsistent  with  the  general  intention  of 
the  parties :  '^  Expressiun  £Eu;it  cessare  tacitum.'^    This 
clause  must  therefore  be  understood  to  mean  such  evi- 
dence as  the  directors  may  reaxonablif  require.  In  Dattwum 
V.  King  (a),  Tindal  C.  J.,  in  delivering  judgment,  says, 
^'  Admitting  this  clause  of  the  agreement  to  oonstitote 
a  condition  precedent^  the  next  question  is,  whether  the 
condition  has  been  substantially  performed.    The  stipu- 
lation consists  of  two  parts :  first,  that  the  work  should 
be  done  in  a  substantial  manner ;  secondly^  that  it  should 
be  done  to  the  satisfaction  of  the  lessor.     The  gist  of 
the  agreement  is^  that  the  work  should  be  done  in  a 
substantial  manner;    the  approval  of  the  lessor  was 
added,  for  the  purpose  of  enabling  him  to  ascertain 

(a)  4  Bing.  N.  C,  105. 109. 
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that  the  work  had  been  done.    It  never  conid  have  been  1861. 

intended  that  he  should  be  allowed  capriciously  to  with-  brauhsteih 

hold  his  approval;  that  would  have  been  a  condition  ^ccide»tal 

which  would  go  to  the  destruction  of  the  thing  granted.  I>«ath 

°  o  &  >       Insurance 

and  if  so,  according  to  the  well  known  rule,  the  thing  Compuj. 
granted  would  pass  discharged  of  the  condition.'^  Taking 
for  granted^  however,  that  the  plea  is  good  on  its  face, 
the  replication  alleges,  which  is  admitted  by  the  de- 
murrer^ that  the  refusal  of  the  directors  to  receive  the 
evidence  offered  them  was  unreasonable  and  capricious. 
Then,  as  to  the  fifth  plea,  the  words  used  in  this  case 
do  not  constitute  the  reference  to  arbitration  a  condition 
precedent  to  the  plaintiff's  right  to  recover.  It  is  true 
that,  in  Scott  v.  Avery  (a),  one  of  the  conditions  in  a 
policy  of  insurance  on  a  ship  was  that  the  sum  to  be 
paid  for  loss  or  damage  should,  in  the  first  instance,  be 
ascertained  and  settled  by  the  committee  of  the  associ- 
ation ;  and  if  a  difference  should  arise  between  them  and 
any  suffering  member  '^  relative  to  the  settling  any  loss 
or  damage^  or  to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,'^  the  difference  was  to  be  re- 
ferred to  arbitration  in  a  way  pointed  out :  '^  provided 
^ways,  that  no  member  who  refused  to  accept  the  amount 
of  any  loss  as  settled  by  the  committee,  &c.,  should  be 
entitled  to  maintain  any  action  at  law,  or  suit  in  equity, 
on  his  policy^  until  the  matters  in  dispute  should  have 
been  referred  to,  and  decided  by,  arbitrators,  &c. ;  and 
then  only  for  such  sum  as  the  said  arbitrators  should 
award:''  and  the  obtaining  the  decision  of  such  arbi- 
trators was  declared  a  condition  precedent  to  the  main- 
taining of  an  action ;  it  was  held  that  these  conditions 
were  lawful,  and  that  (even  should  the  difference  relate 

(a)  5  J7.  Z.  Co.  811 ;  on  error  fix>mthe  Exchequer  Chamber,  8  Exch, 
487.  497. 
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to  other  matters  than  those  of  mere  amount)  till  an 
award  was  made  no  action  was  maintainable.  But  thi 
words  here  are  not  so  strong.  The  Company  midertake 
where  the  accident  does  not  occasion  the  death  of  th 
assured^  *'  to  pay  such  sum  by  way  of  compensatioa  a 
shall  appear  just  and  reasonable,  and  in  proportion  ti 
the  injury  received ;"  and  it  then  merely  providesiy  "  sod 
sum  to  be  ascertained  in  case  of  dispute  or  differeno 
in  manner  provided  by  the  stipulations  and  conditioDj 
indorsed/'  L  e.^  by  reference  to  arbitration. 


J.  Brawn  (having  been  informed  by  the  Court  thai 
they  considered  the  fifth  plea  good).  —  In  constmiog 
this  policy^  the  intention  of  the  parties  is  the  thing  to 
be  ascertained.  A  condition  precedent  does  not  require 
any  particular  words  for  its  creation ;  Pordage  v.  CoU  {a)^ 
Poole  V.  Hill  (&).  In  Hotham  v.  The  East  India  Com- 
pany {c),  Ashhurst  J.,  in  delivering  the  judgment  of  the 
Court,  says^  "  There  are  no  precise  technical  words 
required  in  a  deed  to  make  a  stipulation  a  conditi(m 
precedent^  or  subsequent;  neither  doth  it  depend  on 
the  circumstancci  whether  the  clause  is  placed  prior 
or  posterior  in  the  deed,  so  that  it  operates  as  a  proviso^ 
or  covenant.  For  the  same  words  have  been  construed 
to  operate  as  either — the  one  or  the  other,  according  to 
the  nature  of  the  transaction.'^  The  design  of  the  daoae 
on  which  the  fourth  plea  is  foimded  was  to  protect  the 
Company  from  being  imposed  upon  by  false  representa- 
tions as  to  the  existence  or  extent  of  accidents.  In  fFars- 
ley  V.  Wood,  in  error  (rf),  which  was  an  action  on  a  poliq^ 
of  insurance  against  fire^  in  the  proposals  of  an  insurance 


(a)  1  Wms,  Saund.  319  1.,  6tli  ed. 
(c)  1  T,  /?.  638.  645 


(b)  6  Af.  #  IT.  835. 
(rf)  6  T,  R,  710. 
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Company  which  were  to  be  considered  part  of  the  policy,  1861. 
it  was  stipulated  that  persons  insured  should  forthwith  "bbaunsteis 
give  notice  of  the  loss,  deliver  in  an  account,  kc.,  and  j^ooiDisTAL 
procure  a  certificate  of  the  minister  and  churchwardens,  i^Jj^^^ 
some  reputable  householders  of  the  parish,  importing  Company, 
that  they  knew  the  character  and  circumstances  of  the 
assured,  and  knew  or  believed  that  he  had  sustained  the 
loss  through  misfortune  and  without  fraud ;  and  it  was 
held  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover. 
[PViffhtman  J.  That  case  is  different  There  the 
reference  was  to  a  third  party.]  Brown  v.  Overbury  (a) 
was  an  action  against  the  treasurer  of  a  steeple  chase 
to  recover  the  amount  of  the  stakes,  which  the  plaintiff 
alleged  were  won  by  his  horse :  according  to  the  articles, 
any  dispute  as  to  the  race  was  to  be  decided  by  the 
stewards :  a  dispute  having  arisen,  it  was  held  that  the 
plaintiff  could  not  recover  unless  he  shewed  that  he 
either  had  obtained  or  was  imable  to  obtain  a  decision 
from  the  stewards.  In  arrangements  with  railway  Com- 
panies it  is  common  to  agree  that  all  matters  in  dispute 
shall  be  determined  by  the  certificate  of  an  engineer. 
{^Crompton  J.  There  the  engineer  is  in  effect  the  servant 
of  both  parties.]  The  object  of  the  replication  is  to 
take  from  the  directors  the  right  given  them  by  the 
policy  of  determining  the  existence  and  nature  of  a  sup- 
posed accident,  and  transfer  it  to  a  jury.  [  Wightman  J. 
Suppose  the  directors  were  to  require  the  claimant  to 
furnish  evidence  as  to  the  state  of  the  weather,  or  some- 
thing similar.]  That  would  not  be  germane  to  the  subject 
matter.  ICrompton  J.  It  never  could  have  been  in- 
tended to  give  the  directors  the  right  to  act  capriciously.] 

(a)  11  Exch.  715. 
VOL.    I.  3    O  B.    &  8. 
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The  directors  act  under  the  control  of  public  opinion^  k 
it  is  most  injurious  to  Companies  of  this  kind  to  brio 
disputed  cases  before  the  world.  Besides^  juries  ma 
be  capricious  as  well  as  directors.  [  fVighiman  J.  Pei 
haps  so.  But  we  cannot  assume  that  they  will  be 
Blackburn  J.  If  the  directors  are  to  settle  all  question 
between  the  Company  and  parties  claiming  compensatioi] 
what  is  the  use  of  the  clause  providing  for  arbitration  ? 
That  clause  is  only  applicable  when  the  question  is  oni 
of  disputed  amount. 


WiGHTMAN  J.  The  question  in  this  case  is^  what  eflfect 
is  to  be  given  to  a  clause  in  a  deed  of  settlement^  which 
is  incorporated  by  one  of  the  terms  of  the  policy  in  the 
policy  itself,  '^  that  before  payment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to  the  directors  of  the 
Company  should  be  furnished  by  the  claimant  of  the 
death  or  accident.^'  And  then  there  is  this  addition, 
"  together  with  such  further  evidence  or  information,  if 
any,  as  the  said  directors  shall  think  necessary  to  establish 
that  claim/' 

Now  it  is  said  that,  by  virtue  of  this  clause,  the  direc- 
tors have  the  power,  if  they  please,  wholly  to  withhold 
payment  by  capriciously,  as  asserted  in  the  replication, 
and  without  any  reasonable  ground  whatsoever,  requiring 
further  evidence  perfectly  immaterial  to  the  matter  in 
dispute.  The  question  is,  whether,  giving  a  reasonable 
construction  to  the  intention  of  the  parties  when  the 
clause  was  introduced  by  reference  into  the  policy,  it 
can  be  understood  that  the  assured  did  agree  that,  upon 
any  ground  whatsoever,  capriciously  or  otherwise,  which 
the  directors,  who  are  the  parties  to  the  suit,  might 
think  fit  to  urge,  their  decision  should  be  binding  ?  The 
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clause  must  receive  a  reasonable  construction,  and  the  1861. 

parties  must  be  taken  to  have  had  in  view  any  further  braukstsin 

evidence  which  the  directors  might  reoBonahly  require ;  accidental 

such  a  construction  would  fulfil  all  the  terms  of  that  I>«ath 

Insurance 
clause.  Company. 

We  have  been  referred  to  cases  in  which  parties  have 
agreed  to  refer  the  matter  in  dispute  to  the  certificate  of 
an  arbitrator,  that  is  to  say,  that  no  payment  should  be 
enforced  by  one  against  the  other  until  a  certificate  was 
given  that  the  work  which  was  the  subject  matter  of  the 
proceeding  had  been  completed ;  but  in  such  a  case  the 
reference  is  to  a  third  person,  and  not  as  here  to  one  of 
the  parties ;  and  the  effect  of  the  clause,  if  it  had  the 
extensive  construction  contended  for  by  Mr.  Brown, 
would  be  that  the  directors  might  always  refuse  to  pay, 
however  improper  or  unreasonable  such  refusal  might  be, 
if  they  thought  it  inconvenient  for  the  Society  to  do  so. 
It  seems  to  me  that  a  reasonable  construction  must  be 
given  to  this  clause ;  and  I  cannot  but  think  that  there 

• 

is  a  good  deal  of  weight  in  the  observation  that  it  is 
rather  a  clause  directory  as  between  the  shareholders  and 
directors  of  the  Company,  that  the  latter  shall  take  care 
that  sufficient  evidence  be  brought  before  them,  than  a 
clause  amounting  to  a  condition  precedent  to  the  right 
of  the  assured  to  recover  that  the  assured  must  adduce 
such  evidence  as  the  directors  might  require,  though 
without  any  reasonable  ground,  and  which  the  assured 
might  be  wholly  imable  to  produce.  I  cannot  put  such 
a  construction  upon  the  deed  as  that.  It  only  requires 
the  introduction  of  the  word  *' reasonable,"  and  that  I 
say  must  be  implied,  to  remove  the  difficulty.  The 
repUcation  raises  the  point  that  the  directors  have  re- 
quired something  which  is  unreasonable,  and  that  they 

3  o  2 
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have  acted  capriciously^  and  have  acted  therefore  in  i 
manner  which  disentitles  them  to  set  np  such  an  answe 
as  that  which  they  have  done.  It  is  admitted  that  thi 
assured  might  be  required  to  produce  a  reasonaUi 
amount  of  evidence :  but  it  is  contended  that  the  direc- 
tors have  no  right  to  refuse^  as  the  defendants  admit  by 
their  demurrer  that  they  have  done^  from  capricious  oi 
unreasonable  motives,  to  be  satisfied  with  snch  eridenoe. 
It  seems  to  me  that  that  is  an  answer ;  that^  by  pointing 
out  that  they  unreasonably  and  capriciously  required 
evidence  which  was  not  necessary  to  satisfy  them  on  any 
reasonable  view  of  the  case,  it  is  shewn  that  they  acted 
in  contravention  of  what  appears  to  me  the  proper  and 
reasonable  construction  to  be  given  to  this  clause.  I 
therefore  think  that  the  fourth  plea  is  bad^  and  the 
replication  good.  If  it  be  necessary  to  give  an  answer 
to  the  plea,  it  is  answered  by  the  replication. 

With  respect  to  the  fifUi  plea,  it  seems  to  me  that  the 
reference  clause,  as  to  the  amount  if  disputed,  is  made  a 
condition  precedent  to  bringing  an  action,  and  I  cannot 
read  it  otherwise.  The  clause^  in  the  policy  is  that  they 
"  should  pay  such  sum  by  way  of  compensation  as  should 
appear  just  and  reasonable.^'  If  the  clause  had  stopped 
there  no  doubt  there  would  have  been  no  difficulty ;  but 
it  goes  on  to  say  '^and  in  proportion  to  the  injuiy 
received  such  sum  to  be  ascertained  in  case  of  difference 
or  dispute  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  thereon,''  which  is  by  reference  to  a 
gentleman  who  is  to  be  named  in  a  specified  manner. 
Now  there  is  clearly  a  difference  and  a  dispute  in  the 
present  case  to  which,  as  it  seems  to  me,  the  reference 
clause  applies,  and  makes  it  a  condition  precedent  to  the 
right  to  bring  an  action  that  the  sum  shall  first  be  ascer- 
tained in  the  manner  pointed  out 
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On  these  grounds  the  judgment  should  be  for  the 
plaintiff  in  respect  to  the  fourth  plea^  and  for  the  de- 
fendants in  respect  to  the  fifth  plea. 

Crompton  J.  The  real  question  in  all  cases  of  this 
nature  is  that  stated  by  Ashurst  J.  in  Hotham  v.  The  East 
India  Company  (a) — what  was  the  intention  of  the  parties? 
Now  I  cannot  conceive  that  any  Company  would  put 
before  a  person  desirous  of  effecting  an  insurance  with 
them  a  stipulation  that^  in  order  to  establish  the  occurrence 
of  an  accident  insured  against,  their  own  directors  might 
require  any  evidence,  however  chimerical,  capricious,  and 
imjust  the  asking  for  it  might  be.  The  putting  such  a 
construction  on  a  stipulation  like  this  is  opposed  to  the 
general  rule,  that  when  it  is  agreed  that  an  act  is  to  be 
done  to  the  satisfaction  of  a  party  it  must  be  imderstood 
to  mean  reasonably  to  his  satisfaction.  The  cases  where 
it  is  agreed  between  two  parties  that  a  disputed  matter 
shall  be  determined  by  the  certificate  of  a  third  person 
differ  firom  the  present,  for  there  the  act  is  to  be  done 
by  a  third  person,  whereas  here  it  is  to  be  done  by  one 
of  the  parties.  The  language  of  Tindal  C.  J.  in  Dattman 
V.  King  (b)  is  very  important  where  he  says  that  stipu- 
lations in  a  contract  going  to  the  destruction  of  the 
contract  are  inoperative. 

I  do  not  however  say  that  this  fourth  plea  may  not  be 
good,  but  then  comes  the  replication,  that,  in  the  exer- 
cise of  the  power  conferred  on  them,  the  directors  acted 
in  an  unreasonable  and  capricious  manner.  Perhaps  the 
question  could  have  been  raised  under  a  general  traverse 
of  the  plea,  and  the  jury  might  say  that  this  stipulation, 
understood  in  the  above  sense,  is  so  unreasonable  that 

(a)  1  T,  R.  638.  645.  (6)  4  Binff.  N,  C.  105. 
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1661.       no  one  conld  tuppose  it  was  ever    intended  to  be  m 

BunKSTEiH    luideratood.     I  think,  howerer,  that  the  sonnder  con- 

AcciuENTAL    Bti^^<>ii  ^^  ^^  document  is  to  hold  that  vhat  is  stated 

Ukato        jQ  i\^Q  replication  to  hare  been  done  bj  the  defendanta, 

Compw;.      Qcrer  conld  hare  been  intended ;  and,  consequently,  the 

plaintiff  is  entitled  to  judgment  on  the  demarrer  to  the 

replication. 

Then  as  to  the  fifth  plea.  I  think  this  case  cornea 
within  the  principle  of  Scott  v,  Avery  (a).  In  that  case 
some  of  the  Judges  thought,  and  the  Court  of  £xcheqaa 
held,  that  parties  most  not  be  permitted  by  their  agree- 
ment to  withdraw  cases  from  the  juiisdiction  of  the 
Courts  of  justice.  But  I  think  we  nay  construe  the 
having  the  amount  determined  by  a  third  party  as  part 
of  the  cause  of  action ;  and  a  great  Judge,  Mr.  Justice 
Maule,  was  of  this  opinion  {b).  It  is  said,  that  the  vtads 
of  the  contract  in  Scott  v.  Avery  (a)  are  stronger  than 
those  before  us ;  and  they  are  so  in  some  respects.  Here 
is  a  contract  that  in  an  event  specified  the  Company  will 
"  pay  such  sum  by  way  of  compensation  as  should  appear 
juat  and  reasonable,  and  in  proportion  to  the  injury 
received,  such  sum  to  be  ascertained,  in  case  of  difieratce 
or  dispute,  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  thereon."  It  is  said  we  must  con- 
strue  this  as  two  sentences,  and  stop  at  the  words 
"  iujury  received."  But  "  such  sum"  must  have  a  word 
to  govern  it,  and  it  evidently  means  such  sum  as  shall 
be  ascertained. 

Blackbukn  J.     1  agree  with  the  rest  of  the  Court. 

(a)  5  //.  L.  Ca.  811;  on  eiror  from  IbeEich.  Chamber,  8  Exek.  467. 

4'J7. 

(*)  fjce  8  Eiek.  m,  408,  45)!i. 


XXV.   yiCTORIA. 


799 


I  think  the  fourth  plea  is  bad ;  and^  if  it  even  were 
good,  it  is  answered  by  the  replication.  I  qidte  admit 
that  parties  may  make  what  they  please  a  condition 
precedent,  but  it  must  be  shewn  that  they  so  intended. 
Here  the  stipulation  is  the  language  of  one  party,  the 
Company,  and  "  verba  fortius  accipiuntur  contra  profe- 
rentem/^ No  doubt  they  might  have  stipulated  that 
no  money  should  be  payable  under  a  policy  unless  the 
directors  obtained  any  evidence  they  chose  to  ask  for^ 
but  it  would  require  very  distinct  language,  and  much 
stronger  than  any  used  here,  to  shew  that  the  parties 
so  intended.  Here  also  is  an  express  provision  for 
reference  to  arbitration,  which  would  be  quite  idle  if 
there  were  a  general  clause  compelling  the  party  injured 
to  furnish  any  evidence  the  directors  should  require. 
But  I  think  the  plaintiff's  counsel  right  in  saying  that 
that  stipulation  was  only  introduced  with  reference  to 
the  duty  of  the  directors  towards  the  Company,  i.  e. 
that  the  directors  were  not  to  settle  a  claim  against  the 
Company  until  they  had  got  proper  evidence.  That  is 
right  in  itself,  but  I  do  not  understand  the  sixth  con- 
dition indorsed  on  the  policy  to  incorporate  as  part  of 
the  bargain  such  clauses  in  the  deed  as  refer  to  the 
duties  of  the  directors  and  shareholders  towards  each 
other. 

As  to  the  fifth  plea,  I  quite  agree  that  the  parties 
have  used  sufficient  words  to  make  the  reference  to 
arbitration  a  condition  precedent. 

Judgment  for  the  plaintiff  on  the 
fourth  plea,  and  for  the  defend- 
ants on  the  fifth. 
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Potter  againat  Faui.kneb. 


a  Ttceiting  them  ii 


»  lend  of  a 


While  the  defflndant'i  portan  ware  lowering  bales  of  i 
defencUot's  wtrehousa,  and  hii  carter  waa  nnninTKr  t\imwT 
the  pUioliSi  who  waa  waltiiig  with  a  lonj 
for  hia  maslrr,  at  the  reqaent  of  the  defenduit*! 
in  coiweqDuice  of  the  Degligence  of  the  <'  ' 

cotton  fell  upon  and  ipjiired  aim.    There  .^  _^ 

reMODable  care  on  the  pan  of  the  pbuatiff  or  of  th«  defendant* 
Held,  that  the  deTendaat  was  not  uble  to  an  action. 

Vegg  t.  Tlit  SUdiand  Bailvay  Compttny,  I  H.  f  X,  T73, 


CFECIAL  case  stated,  without  pleadings,  hy  order  d 
the  Court  of  Queen's  Bench,  and  hy  conjBent  of  the 
parties. 

The  action  vas  brought  to  recover  damages  for  an 
injury  Buffered  by  the  plaintiff  by  reaaon  of  the  alleged 
negligence  of  the  aervauta  of  the  defendajit.  The  plain- 
tiff waa  a  carter  in  the  employ  of  Mr.  John  l>avie9,  a 
master  carter.  The  defendant  was  a  carrier,  having  a 
warehouse  at  Old  Qua}/  Wkarf,  Ixotrpool, 

In  December,  1858,  in  pursuance  of  orders  from  bii 
master,  John  Daviet,  the  pluntiff  went  with  a  lorry  to 
the  defendant's  warehouse  to  receive  there&om,  on  behaU 
of  his  master,  a  load  of  cotton  bales.  On  his  arrival  at  the 
warehouse,  be  found  two  lorries  there  before  him,  one  in 
the  act  of  being  loaded  with  cotton  from  the  defendant*! 
warehouse,  and  the  other  waiting  its  turn  to  be  sc 
loaded.  Ailer  the  first  of  these  lorries  had  been  loaded^ 
and  had  gone  away,  the  second  of  them  took  ita  plaet 
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upon  a  piece  of  ground  occupied  by  the  defendant^  and        1861. 
lying  between  his  warehouse  and  the  public  street,  but  "    potter 
not  being  part  of  such  street.     This  lorry  was  being     yavlksvr. 
loaded  when  the  accident  happened  which  is  hereafter 
described.     It  belonged  to  the  defendant,  and  the  carter 
in  charge  of  it  was  one  of  his  servants* 

The  course  of  business  as  to  loading  was  as  follows : — 
Each  lorry  was  in  succession  brought  to  the  place  above 
mentioned  to  be  loaded.  The  defendant's  porters  brought 
the  bales  of  cotton  to  the  door  of  the  warehouse,  which 
was  higher  than  the  lorry,  placed  them  in  slings,  and 
lowered  them  to  the  level  of  the  lorry,  where  they  were 
taken  hold  of  by  the  carter  in  charge  thereof,  and  by 
him  drawn  over  the  lorry,  taken  out  of  the  slings,  and 
packed  on  the  lorry.  A  crane  is  made  use  of  for  this 
purpose,  and  by  a  chain  attached  to  it  the  cotton  is 
lowered.  The  lorry  which  was  being  loaded  at  the  time 
of  the  accident  was  the  property  of  the  defendant,  and 
the  parties  above  and  the  carter  below  were  his  servants, 
of  which  the  plaintiff,  before  the  accident,  had  notice. 
The  carter  of  the  defendant's  lorry,  which  was  being 
loaded  in  the  manner  before  mentioned,  requested  the 
plaintiff,  who  was  waiting  with  his  master's  lorry  for 
his  turn,  to  help  him  to  move  into  their  proper  places 
in  his  cart  the  bales  which  were  being  lowered  for  him. 
The  plaintiff  thereupon  got  upon  the  defendant's  lorry, 
and  was  assisting  him  when  the  accident  happened. 
Whilst  the  plaintiff  and  the  defendant's  carter  were 
moving  a  bale  of  cotton  to  its  proper  place  on  the  de- 
fendant's lorry,  another  bale,  which  was  being  made 
ready  by  the  defendant's  porters  in  the  warehouse  to  be 
lowered  on  the  plaintiff's  lorry  when  it  should  in  its 
turn  come  under  the  door  of  the  warehouse,  through  the 
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1801.        n^Iigence  of  those  porten,fell  from  the  warehoTue,  ind 
PoiTKE       strnck  and  injured  the  plaintiff.     TTiere  waa  no  ne^ 
Padulkek,    goce  or  want  of  reasonable  care  on  the  put  of  the 
plaintiff  or  of  the  defendant's  carter. 

The  question  for  the  opinion  of  tiie  Court  was,  whether 
on  a  trial  in  this  suit,  upon  proof  of  the  above  &d^ 
A  jury  would  be  entitled  to  give  damages  to  the  plain- 
tiff,  or,  whether  the  Judge  would  be  bound  to  nonsuit 
the  plaintiff,  or  direct  the  jury  to  find  a  verdict  for  the 
defendant. 

If  the  Court  should  be  of  opinion  that  the  jury  might 
give  damages  to  the  |daintiff,  and  that  the  Jodge  was 
not  bound  to  nonsuit  the  plaintiff,  or  direct  the  jury  to 
find  for  the  defendant,  it  was  agreed  between  the  parties 
that  the  defendant  ahonld  pay  to  the  plaintiff  150/.  and 
taxed  costs;  but  if  the  Court  should  be  of  a  contrary 
opinion,  the  plaintiff  should  pay  to  the  defendant  taxed 
costs :  and  judgment  to  be  entered  accordingly. 

In  EtuUr  Term,  I860,  the  Court  of  Queen'a  Bench 
(Cochburn  C.  J.,  Crompton,  Hill  and  Btachbitrn  33.), 
without  hearing  any  argument,  were  of  opinion,  on  the 
authori^  <^  Vegg  y.  The  Midland  Raihoaj/  Company  (a), 
that,  upon  proof  of  the  above  &ct8,  the  Judge  at  the  trial 
would  be  bound  to  nonsuit  the  plaintiff  or  to  direct  the 
jury  to  find  a  v^xlict  for  the  defendant,  bnt  suggested 
that  the  case  shonld  be  taken  to  a  Court  of  error. 

Judgment  having  been  accordingly  entered  for  the 
defendant,  the  plaintiff  brought  error.  The  case  was 
argued  {November  2(3th),  before  EtU  C  J.,  Sylet  and 
KeaHng  33.,  and  ChamuU  and  Wilde  BB.,  by 

Brett,  for  the  plaintiff.     A  master  is  clearly  liable  to 
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his  servant  for  his  own  negligence :  Roberts  v.  Smith,  in        1861. 

Exchequer  Chamber  (a).    The  fact  of  the  plaintiff  having       p^5™ 

volunteered,  under  the  circumstances,  to  assist  the  carter,     fauuuijuu 

who  was  the  servant  of  the  defendant,  does  not  absolve 

the  defendant  from  being  liable  for  the  negligence  of 

his  servants  by  which  the  injury  to  the  plaintiff  was 

caused.     The  maxim.  Qui  fadt  per  alium,.&cit  per  se, 

is  the  foundation  of  the  liability  of  a  master  for  the 

consequences  of  his  servant's  negligence :  5  Bac.  Abr. 

Master  and  Servant,  K.  p.  366,  7th  ed. ;  Lane  v.  Sir 

Robert  Cotton  (5),  per  Holt  C.  J. ;  note  to  Weyland  v. 

Elkins  {c) ;    Sadler  v.  Henloek  (d),   per   Crompton  J. ; 

which  maxim  would  make  a  master  liable  to  his  servant 

for  the  negligence  of  his  fellow  servant,  because  it  makes 

him  as  liable  for  the  act  of  the  negligent  servant  as  if 

it  were  his  own  act. 

It  has,  indeed,  been  held  that  a  master  is  not  liable  to 
his  servant  for  injury  occasioned  by  the  negligence  of  a 
fellow  servant  in  the  course  of  their  common  employment, 
provided  the  latter  be  a  person  of  competent  care  and  skilL 
One  of  the  grounds  however  on  which  this  exception  has 
been  rested  is,  that  a  servant  has  the  means  of  knowledge 
whether  his  fellow  servants  are  negligent  or  not,  and  it  is 
at  his  option  to  leave  the  service.  [He  referred  to  the 
judgment  of  Lord  Cranworth  C.  in  Bartonshill  Coal  Com^ 
pany,  appts.,  Reid,  resp.  {e),  and  the  judgment  of  the  Court 
of  Exchequer  in  Priestley  v.  Fowler  (/).]  But  the  accident 
might  occur  on  the  first  day  of  the  service,  before  the 
servant  had  any  opportunity  of  knowing  the  character 
of  his  fellow  servants,  though,  if  the  work  were  continued 

(a)  2H.^N.  213.  (h)  12  Mod.  472.  488,  489. 

(c)  Holt,  N.  P.  a  227.  229.  (d)  4  E.  ^  B.  570.  678. 

(«)  3  Macq.  266.  284.  (/)  ZM.fW.  1.  6,  7. 
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1S61.  for  several  Ahjb,  the  means  (^  snch  knowledge  would  be 
Pqttib  afforded.  And  this  groimd  of  exception  would  appl;  to 
FiDucau.  pc''*oiu  engaged  in  a  common  work,  though  not  ink 
common  serrice ;  yet  in  that  case  it  has  been  held  tint 
the  injmred  person  may  recover  against  the  master  fv 
the  negligence  of  his  servants :  Abraham  ▼.  Jt^^pwldt  (a). 
Another  ground  assigned  for  this  exertion  is  that  thoe 
is  an  implied  contract  that  the  servant  will  not  hold  the 
master  liable  for  an  injury  caused  by  the  negligence  of  a 
fellow  servant.  ^A/erMntB.,  in  delivering  thejudgmentof 
the  Court  in  Hutchauon  v.  The  YorA,  NevtcoMtle  and  Ber- 
toick  Railtoay  Companj/  (fi),  said :  "  A  aerrant,  when  he 
engages  to  serve  a  master,  undertakes,  as  between  him 
and  bis  master,  to  run  all  the  ordinary  risks  of  the  service 
and  this  includes  the  risk  of  negligence  on  the  part  of 
a  fellow  servant,  whenever  he  is  acting  in  the  discharge 
of  his  duty  as  servant  of  him  who  is  the  common  mastei 
of  both."  And  in  BartotuhUl  Coal  Cmnpany,  appta., 
Reid,  reap,  (c),  Iiord  Cranworih  C.  said :  "  When  several 
workmen  engage  to  serve  a  master  in  a  common  wf)rk 
they  know,  or  ought  to  know,  the  risks  to  which  thq 
are  exposing  themselves,  including  the  risks  of  careless 
uess  against  which  their  employer  cannot  secure  them 
and  they  must  be  supposed  to  contract  with  refereno 
to  such  risks." 

But  neither  of  die  grounds  for  this  excepticm  applie 
to  the  case  of  a  person  offering  his  services :  he  has  n 
means  of  knowing  tbe  competency  of  the  servants  em 
ployed ;  and  he  cannot  be  supposed  to  have  contracte 
on  the  terms  that  he  would  run  tbe  risk  of  thd 
incompetency,   because  there  is  no  contract  by   him 

(«)  5  /f.  ^  K  143.  (4)  6  EkA.  343.  352L 

(e)  3  Mac^.  266.  205. 
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nor  had  the  servants  of  the  employer  any  authority  1861. 
to  make  one  with  him.  The  maxim  Volenti  non  fit  Pottkb, 
injuria  does  not  apply,  because  the  volunteer  does  not  taulkhkr. 
consent  to  undergo  the  risk  of  the  negligence  of  other 
persons.  A  person  who  is  a  trespasser  may  maintain 
an  action  for  injury  caused  by  the  negligence  or  wrong- 
ful act  of  another,  as  by  setting  a  spring  gun  on  his 
land;  Birdy.  Holhrook  (a>  \Erle  C.  J.  The  law  of 
Englandy  in  its  care  for  human  life,  requires  consum- 
mate caution  in  the  person  who  deals  with  dangerous 
weapons.  You  may  put  aside  that  class  of  cases.]  It 
must  be  contended  by  the  defendant  that  it  is  less  in- 
cumbent on  the  master  to  take  care  of  a  person  whom 
his  servant  asks  to  assist  him  than  of  other  persons. 
\Byle8  J.  Suppose  the  plaintiff  had  been  guilty  of  neg- 
ligence in  moving  one  of  the  bales  of  cotton,  and  by 
that  negligence  a  passer  by  had  been  injured,  and  brought 
his  action  against  the  defendant]  The  defendant  would 
have  said,  '^  I  never  employed  him^  and  my  servant  had 
no  authority  to  employ  him."  Degg  v.  The  Midland 
Railway  Company  {b)  attempts  to  set  up  a  distinct  ex- 
ception to  the  maxim  Qui  facit  per  alium,  facit  per  se, 
because  it  admits  that,  if  the  negligence  had  been  the 
act  of  the  master,  he  would  have  been  liable ;  and  the 
reasoning  and  the  instances  given  in  the  judgment  do  not 
apply  to  a  volunteer  as  distinguished  from  a  trespasser. 
[Channell  B.  Those  observations  were  made  to  meet  the 
arguments  at  the  bar,  not  as  the  grounds  of  the  judg- 
ment] 

Aspinall,  for  the  defendant  {November  27th),  was  not 
called  upon. 

(a)  4  Bing.  628.  (h)  \  H,  ^  K IIZ. 
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1861.  Eklk  C  J.  delivered  the  judgment  of  the  Coort. 

Potto.  Th®  plaintiff  had  been  injored  by  the  &11  of  &  bale 

FahZemib.  °^  cotton,  in  the  coorse  of  remorinff  cotton  from  the 
irarehouse  of  the  defendant.  Some  of  the  Berrant*  d 
the  defendant  were  employed  in  lovermg  the  bales  d 
cotton  from  the  -warehotue,  and  another  of  his  Berranti 
was  stationed  below  to  receiTe  them  into  the  defendant't 
cart  The  plainti£F  intenrened  to  aauat  the  serrant  irbo 
was  in  the  cart,  and,  eo  far  aa  the  master  was  concerned, 
was  a  volunteer  upon  the  occaaion,  and  waa  injured  hj 
what  was  found  to  be  n^ligence  in  the  defendant's  ser- 
vanta  in  the  warehouse.  The  queation  is.  Can  the  plain- 
tiff, nnder  the  drcumstances,  sue  the  in&ater  tor  the 
negligence  of  his  servants  ? 

This  is  the  case  of  one  who  volonteera  to  assodate 
himself  with  the  defendant's  serrant  in  the  performanoe 
of  his  work,  and  that  without  the  consent  or  even  the 
knowledge  of  the  master.  Such  an  one  cannot  stand 
in  a  better  position  than  those  with  whom  he  asaociatei 
himself  in  respect  of  their  master'a  liability :  he  can 
impose  no  greater  obligation  upon  the  master  than  that 
to  which  he  was  subject  in  respect  of  a  servant  in  hit 
actual  employ.  And  it  is  clear  law  that  the  maata 
would  not  have  been  liable  if  the  servant  b^ow  had 
been  injured  hj  the  negligence  of  the  servants  above. 
As  between  master  and  servant  the  duty  of  the  master 
is  to  take  due  care  to  employ  other  servants  of  compe- 
tent  skill  and  ordinary  carefulness :  when  he  has  done 
that  he  has  done  his  duty  as  between  himself  and  bis 
servants;  and  we  are  of  opinion  that  the  liability 
contended  for  by  the  plaintiff  does  not  attach  to  an 
employer. 

We  have  considered  the  case  of  Degg  v.  JTie  A^dlaad 
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Railway  Company  {a),  and  we  are  of  opinion  that  it  was 
well  decided,  and  we  affirm  the  principle  of  that  judg- 
ment We  therefore  affirm  the  judgment  of  the  Court 
of  Queen's  Bench. 

Judgment  affirmed. 

(a)  I  H.fN.  773. 


1861. 


PoTTia 

▼. 

Fadlkiisb. 


Jolly  against  The  Wimbledon   and   Dorking  [Friday, 

•n    .i  ^  June  loth, 


Railway  Company. 

By  the  Lands  Claiues  Consolidation  Act,  1845, 8  &  9  Vict,  c.  18. «.  124., 
if,  after  the  promoters  of  the  undertaking  have  entered  upon  lands  which 
they  are  authorized  to  purchase,  and  wnich  are  permanently  required, 
an^r  party  shall  appear  to  be  entitled  to  any  interest  in  or  charge  thereon 
which  through  mistake  was  not  purchased,  then  the  promoters  shall 
remain  in  undisturbed  possession;  provided  within  six  months  after 
notice  of  the  interest  or  charge,  in  case  the  same  is  not  disputed,  or,  in 
case  the  same  shall  be  disputed,  then,  within  six  months  after  the  ri^ht 
thereto  shall  have  been  established  by  law,  they  pay  the  compensation 
therein  mentioned.  The  defendants,  a  railway  uompany,  under  their 
Act,  which  incorporated  the  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict,  c,  18.,  in  July,  1858,  entered  upon  lands  of  which  the  mort- 
gagor had  been  in  possession ;  and  although  the  purchase  money  was 
not  paid  to  him,  the  parties  were  treating  for  arrangement,  and  the  entry 
was  with  the  knowledge  and  consent  of  the  mortgagor.  The  plaintiff 
was  mortgagee  in  fee  of  these  lands,  but  the  mortgage  was  not  known 
by  the  defendants  to  exist  until  the  plaintiflTs  attorney,  having  discovered 
the  entry  by  the  defendants,  sent  a  letter  in  Attgtist,  1859,  to  the  defend- 
ants* attorney,  asserting  the  plaintiff's  rights.  A  correspondence  ensued, 
in  which  the  plaintiff  ^ve  no  information  of  his  title  and  the  defendants 
did  not  dispute  his  title,  but  asked  for  a  short  delay  while  their  le^ 
ad\'iser8  were  absent  from  London.  In  the  following  October  the  plain- 
tiff brought  ejectment  Held,  by  the  Court  of  Queen's  Bench,  on  the 
authority  of  TTu:  Marquis  of  Salisbury  v.  The  Great  Northern  Railway 
Company  J  5  C,  B.  N.  S.  174,  that  the  plaintiff  mi^t  bring  ejectment 
to  establish  his  title,  though  execution  upon  the  judgment  would  be 
stayed  for  six  months.  Held,  by  the  Exchequer  Uhaml>er  (reversing 
the  judgment  of  the  Queen's  Bench),  that  ejectment  could  not  bo  main- 
tained, inasmuch  as,  the  title  not  being  in  dispute,  the  above  enactment 
gave  the  defendants  a  right  of  possession  for  six  months  after  notice  of 
the  plaintiffs  claim. 


I860.] 


Railway 
Company. 
Lands  Clauses 
Consolidation 
Act,  1845, 
«.  124. 
Land  taken 
by  mistake. 
Notice  of 
claim. 
Ijjectment, 


•pjECTMENT,  brought  the  25th  October,  1869,  to 
recover  two  pieces  of  land,  being  respectively  parts 
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[1800.] 

JOLLT 
VlMBLCDOa 
DOBKIMO 

Company. 


[trinitt  vacation. 

of  a  close  of  land  and  of  an  occupation  roadj  at  MertiM, 
in  the  pariah  of  Mertan,  in  the  county  of  Surrey. 

The  defendants  appeared  on  the  12th  Nboember,  1859, 
and  defended  for  the  whole  of  the  aaid  premisea. 

On  the  trial,  before  fVightman  J.,  at  the  Surrey  Spring 
Aaeizes,  in  1860,  the  following  &ctB  and  circumstauGCi 
were  proved  or  admitted. 

The  plaintiff  was,  at  the  time  of  the  entry  by  the  de- 
fendants into  and  taking  possewioh  of  the  i»«inise^ 
seised  in  fee  thereof,  subject  to  a  mortgage  deed  and  all 
rights  created  thereby. 

Upon  the  8tb  July,  1840,  Edward  Rayne  (since  de- 
ceased] was  the  owner  in  fee  of  five  eqnal  undivided 
sixth  parts  of  s  certain  iarm  and  estate,  called  the  We$t 
Barnes  Farm,  of  which  farm  and  estate  the  premisei 
were  parcel. 

Upon  the  8tb  Ju^,  1840,  Edward  Baytte  executed  a 
deed  of  appointment  and  release,  whereby  he  mortgaged 
the  said  five  undivided  sixth  parts  to  the  plaintiff  JohM 
Jolly  in  fee,  to  secure  the  repayment,  with  interest,  of  i 
loan  of  5000/.,  advanced  to  him  by  the  plainti£  Thii 
deed  gave  to  the  mortgagor  a  power  of  sale  and  a  powet 
of  entry  in  default  of  payment  of  the  mortgage  moaej 
or  interest.     And  it  also  contained  the  following  pro- 


"  Provided  always,  and  it  is  hereby  mutually  agreed 
and  declared  between  and  by  the  said  Edward  Sayne 
and  the  said  John  Jolly  that  in  case  default  ahall  be  made 
in  payment  of  the  said  sum  of  6000/.,  or  the  interest 
thereof,  or  any  part  thereof,  respectively,  contrary  to  the 
aforesaid  proviso  or  agreement  for  the  payment  of  the 
same,  and  the  true  intent  and  meaning  of  these  presents ; 
then  and  in  such  case  the  said  Edward  Rayrte,  from  the 


XXIV.   VICTORIA.] 

said  8th  January  next^  shall  become  tenant  from  year  to 
year  to  the  said  John  Jolly,  his  heirs  or  assigns,  of  the 
several  and  respective  parts  and  shares  respectively, 
hereby  appointed,  released  and  confirmed,  or  otherwise 
assured  or  intended  so  to  be,  of  and  in  the  said  farm, 
messuage  or  tenement  and  farmhouse,  fields,  closes, 
lands,  hereditaments  and  premises,  and  of  and  in  the 
appurtenances,  at  the  yearly  rent  of  200/.,  payable  by 
two  half  yearly  payments,  on  the  8th  January  and  the 
8th  July,  Provided  always  that  the  tenancy  hereby 
created  shall  not  in  any  manner  control,  restrain  or  in- 
terfere with  the  power  of  sale  or  other  the  powers  here- 
inbefore contained,  but  shall  at  all  times  be  subject 
thereto,  and  to  any  exercise  thereof  respectively,  any- 
thing hereinbefore  contained  to  the  contrary  thereof  in 
anywise  notwithstanding.'' 

The  mortgage  money  was  never  repaid,  and  the 
mortgage  still  continued  in  force,  but  the  plaintiff 
never  entered  into  possession  of  or  exercised  the  power 
of  sale  with  respect  to  the  mortgaged  property,  or  any 
part  thereof,  nor  did  he  at  any  time  before  the  com- 
mencement of  the  action  give  to  Edward  Rayne,  or  the 
mortgagor  for  the  time  being,  any  notice  for  deter- 
mining the  yearly  tenancy  (if  any)  createA  by  the  deed. 

Upon  the  4th  August,  1841,  by  an  agreement  made 
between  all  proper  parties,  it  was  agreed  that  the 
farm  and  estate  should  be  divided  and  partitioned  be- 
tween Edward  Rayne  and  the  owner  in  fee  of  the 
remaining  one  imdivided  sixth  part,  and  thenceforward 
the  mortgage  applied  to  and  took  efiect  as  to  the  share 
or  portion  appropriated  to  Edward  Rayne  upon  such 
partition.  The  premises  sought  to  be  recovered  were 
parcel  of  this  share  or  portion. 

VOL.  I.  3  H  B.  &  s. 
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Upon  the  12tb  May^  1847,  Edward  Rayne  died,  an 
under  his  will  his  three  sons  and  two  daughters  Ix 
came  entitled  to  the  estate  or  interest  of  the  mortgage 
in  the  last  mentioned  share  or  portion,  and  they  an 
Mrs.  Rayne,  the  widow  of  Edward  Rayne,  or  some  c 
them^  had  possession  of  and  occupied  the  same  accord 
ingly. 

The  defendants  were  formed  and  constituted  a  Com- 
pany^  by  and  under  ^'  The  WinMedon  and  Dorking  Bail- 
way  Act,  1857/^  with  which  Act  '*  The  Ijands  danses 
ConsoUdation  Act,  1845,''  8  &  9  VicL  c.  18.,  and  ''The 
Railways  Clauses  Consolidation  Act,  1845,^'  8  &  9  VicL 
c,  20.  were  incorporated.    By  the  21st  section  the  defend- 
ants were  authorized,  subject  to  the  provisions  of  that 
Act,  to  make  and  maintain  the  railway  as  therein  men- 
tioned, and  to  enter  upon,  take  and  use  all  or  any  of  the 
lands  delineated  upon  the  deposited  plans,  and  described 
in  the  book  of  reference  as  might  be  necessary  for  those 
purposes.    The  defendants  shortly  after  their  incorpora- 
tion did  all  necessary  acts  required  by  the  16th  and  17th 
sections  of  ^*  The  Lands  Clauses  Consolidation  Act,  1845," 
8  &  9  Fict  c.  18. 

The  premises  sought  to  be  recovered  were  part  of  the 
lands  delineated  upon  the  deposited  plans  and  described 
in  the  book  of  reference,  and  were  necessary  for  the 
making  and  maintaining  of  the  railway. 

The  entry  in  the  book  of  reference  with  respect  to 
these  premises  was  as  follows : — 


N08. 

referring  to 
the  Plan. 

Description  of 
I'roperty. 

Naract  of 
Owners  or  re- 
puted O^mera. 

Names  of  Lcsseea 

fx  reputed 

Lesaeea. 

Ooeaplen* 

Namea. 

1 

7 

Occupation  Road 
Meadow 

Marjf  Rayne 
Mary  Rayne 

In  hand. 
In  IuumL 
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And  the  name  of  the  plaintiff  had  never  been  inserted      [I860.] 
in  the  book  of  reference  as  owner  or  occupier  of,  or        Jolly 

mm 

interested  in,  the  said  lands.  In  July,  1858,  the  wimblei>om 
defendants  entered  upon  and  took  possession  of  the  dobkino 
premises  for  the  purposes  of  their  railway.  This 
entry  and  taking  possession  by  them  was  with  the 
full  knowledge  and  consent  of  the  children  of  Edward 
Rayne  and  of  Mrs.  Rayne,  who  were  at  that  time  in 
actual  possession  and  occupation,  but  the  plaintiff  had 
no  notice  or  knowledge  of  such  entry  and  taking  posses- 
sion, and  gave  no  consent  thereto.  And  the  defendants, 
without  the  knowledge  or  consent  of  the  plaintiff,  pro- 
ceeded to  construct  the  railway  and  works  authorized  by 
their  Act  of  Parliament,  and  completed  the  same  at 
some  time  previous  to  the  4th  April,  1859,  when  the 
railway  was  opened  for  traffic,  and  the  premises  have 
ever  since  been  and  formed  part  of  the  railway  of  the 
defendants,  and  are  permanently  required  for  the  pur- 
poses of  the  special  Act. 

The  defendants  never  obtained  or  applied  for  any  con- 
veyance of  the  premises  from  the  children  of  Edward 
Rayne  and  Mary  Rayne,  or  from  any  of  them,  or  from 
any  other  person. 

At  the  time  the  defendants  so  entered  and  took 
possession,  and  until  they  received  the  letter  of  the  31st 
August,  1859,  hereinafter  mentioned,  the  defendants  had 
no  notice  of  the  mortgage,  and  were  during  all  that 
time  wholly  unaware  that  the  plaintiff  had  or  claimed 
any  estate,  right  or  interest  in,  or  charge  affecting, 
the  premises.  They  had  no  knowledge  as  to  any  per- 
son being  interested  in  the  premises  except  the  chil- 
dren of  Edward  Rayne  and  Mrs.  Rayne,  or  some  of 
them,  and  were  negotiating  with  them  accordingly  as  to 
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the  amount  of  the  purchase  money  and  compensatioa  t 
be  paid  by  the  defendants  for  the  premises. 

Upon  the  Slst  August,  1859^  Mr.  «71  Caty,  the  Lcndo 
solicitor  for  the  plaintiff^  who  had  then  very  recentl; 
discovered  the  entry  into  and  taking  possession  of  tfa 
premises  by  the  defendants^  wrote  and  sent  to  Mr.  W.  G 
Roy^  their  solicitor,  a  letter,  of  which  the  following  iA 
copy. 

'*  26,  Moargate  Stre^  E.C. 

*'  Sir.  ''  Slst  August,  1859. 

"  I  am  instructed  by  Mr.  John  Jolly ^  the  mort- 
gagee of  the  West  Barnes  Park  Estate,  Aferton,  in  Surreg^ 
to  apply  to  77^6  Wimbledon  and  Dorking  Railway  Com- 
pany, upon  the  subject  of  the  encroachment  made  by  the 
Company  in  the  construction  of  the  line  of  railway  across 
a  portion  of  the  estate,  and  the  serious  permanent 
damage  which  has  been  occasioned  to  the  entire  property 
and  approaches  by  the  formation  of  the  line.  I  hare 
now  to  direct  attention  to  the  fact  that  no  notice  was 
ever  served  or  given  to  my  cUent  of  the  intention  of  the 
promoters  of  the  Company  to  apply  to  Parliament,  or 
that  the  portion  of  the  Estate  so  ill^ally  taken  by  the 
Company  would  be  required  or  had  been  taken,  and  now 
for  some  time  used,  by  the  Company  without  my  client's 
knowledge  or  consent.  In  truth  my  client  was,  until 
very  recently,  entirely  ignorant  of  this  railway,  or  that 
any  portion  of  this  property  was  or  had  been  affected  by 
any  public  works  whatever.  My  client  is  however  wil- 
ling, before  involving  the  Company  in  an  expensive  l^al 
proceeding,  to  meet  the  matter  fairly,  and  accept  an 
adequate  compensation  for  the  portion  of  the  Estate 
taken  to  the  great  injury  sustained  to  the  remainder; 
and  I  have  therefore  (but  strictly  without  prejudice  to 
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my  client's  rights  both  legal  and  equitable)  to  give  this 
intimation  to  you,  and  to  inquire  whether  the  directors 
of  the  Company  are  prepared  to  meet  the  case  on  the 
same  footing,  and  in  an  equally  straightforward  manner. 

"  Having  been  informed  that  you  are  the  solicitor  to 
The  Wimbledon  and  Dorking  Company^  I  have  therefore 
addressed  my  communication,  in  the  first  instance,  to 
you;  and  I  have  to  request  that  you  ^vill  give  your 
immediate  attention  to  this  matter,  and  favour  me  with 
a  speedy  reply. 

"  I  am  Sir,  your  very  obedient  Servant, 
"  G.  Roy  Esq.,  Solicitor,  "  Joseph  Cary.*^ 

"  Great  George  Street.  Westminster. " 

This  letter,  in  the  absence  from  London  of  Mr.  Roy, 
was  received  and  opened  by  his  clerk,  Mr.  Rogers.  A 
correspondence  ensued  between  Mr.  Cary  and  Mr. 
Rogers,  Mr.  Cary  and  Mr.  Roy,  and  Mr.  Cary  and  Mr. 
Horn,  the  secretary  to  the  defendants;  the  letters  on 
one  side  urging  that  the  claim  should  be  settled  speedily, 
and  the  letters  on  the  other  side,  not  disputing  the  title 
of  the  plaintiff,  but  asking  for  time  on  account  of  the 
absence  of  their  legal  advisers  from  London  at  that  time 
of  the  year. 

At  the  time  of  the  commencement  of  the  action,  the 
defendants  had  not  inspected  or  applied  for,  or  been 
offered,  the  inspection  of  the  mortgage  deed. 

The  defendants  were  willing  to  purchase  or  pay  com- 
pensation for  the  estate  or  interest  of  the  plaintiff  in  the 
said  premises,  and  also  to  pay  such  further  mesne  profits 
or  interest  as  are  provided  for  by  the  124th  section  of 
The  Lands  Clauses  Consolidation  Act,  1845. 

Upon  these  fiicts  and  circumstances  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserv- 
ing leave  to  the  defendants  to  move  to  enter  the  verdict 
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for  them  or  a  nonsuit ;  and  a  verdict  for  the  plainti 
was  found  and  entered  accordingly. 
In  £atUr  Term,  1860, 

Hamhau  obtained  a  irule  nisi  accordinglj,  on  tl 
grounds :  First  That  the  plaintiff  had  not,  under  tl 
mortgage  deed  of  the  8th  Jul;/  1840,  a  good  title  in  po 
session  entitling  him  to  maintain  ejectment.  Secondl 
Thatatenancywasoutstandingin  thesaidlands.  Thirdl; 
Tliat  the  plaintiff's  estate,  right,  interest  and  charge  i 
the  lands  in  question  were  not  disputed  bj  the  defeu 
ants,  who  through  mistake  or  inadvertence  had  omittc 
duly  to  purchase  or  pay  compensation  for  the  same,  an 
that  the  defendants  were  willing  to  purchase  or  pa 
compensation  for  them ;  and  that  the  action  was  con 
mcnced  within  six  mouths  after  the  defendants  first  hs 
notice  of  such  estate,  right,  interest  and  charge^  contrar 
to  the  provision  of  sect.  124  of  The  Lands  Clauses  Coi 
solidation  Act,  1845.  Fourthly.  That,  under  that  sectioi 
the  defendants  were  entitled  to  the  undisturbed  posset 
sion  of  the  lands  in  question  to  a  period  subsequent  t 
the  commeucemeut  of  this  action.  Fifthly.  That  tii 
possession  of  the  defendants  was  lawful,  and  that  tfa 
plaintiff  was  not  entitled  to  bring  ejectment,  but  only  1 
claim  compensation  under  The  Lands  Clauses  Consol 
dation  Act,  1845. 

At  the  sittings  in  banc  in  the  following  TVind 
Vacation,  June  15th, 


Booill  shewed  cause,  and  cited  The  Marquis  of  SatL 
bury  V.  The  Great  Northern  Bailway  Company  (a). 


Horace  Lloyd,  contra. 

(a)  5  C.  B.  X  &  174. 
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Per    CuBiAM^    (WiGHTMAN,   Cbompton,    Hill  and  [I860.] 

Blackburn  JJ.)    We  are  bound  by  the  authority  of  j^^ 

that  case.     The  rule  must  therefore  be  discharged,  but  wimbledoh 

execution  will  be  stayed  in  order  to  enable  the  Company  j.  *"^ 

to  acquire  possession  of  the  land  in  the  regular  way.  Railway 

Company. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER.  isei. 


T  •  rr^i         ITT  -I      TN  Wednesday  t 

Jolly  against  The    Wimbledon  and    Dorking  December  ^ih. 

Railway  Company. 

For  head  note,  see  ante,  p.  807. 

'T^HE  defendants  having  appealed  to  the  Exchequer 
Chamber, 
In  Michaelmas  Vacation  {Nov.  26th,  1861),  before 
Erle  C.  J.,  Williams,  Byles  and  Keating  JJ.,  Bram- 
WELL,  Channell  and  Wilde  BB. 

Horace  Lloyd  was  heard  for  the  appellants  (the 
defendants  below) . — First.  The  defendants  were  entitled, 
under  sect.  124  of  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  VicL  c.  18.,  to  the  undisturbed  possession  of 
the  lands  in  question  for  a  period  subsequent  to  the  com- 
mencement of  this  action.  That  section  enacts :  "  If 
at  any  time  after  the  promoters  of  the  undertaking  shall 
have  entered  upon  any  lands  which  ....  they  were 
authorized  to  purchase,  and  which  shall  be  permanently 
required  for  the  purposes  of  the  special  Act,  any  party 
shall  appear  to  be  entitled  to  any  estate,  right,  or  interest 
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Company. 
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in  or  charge  affecting  Bnch  lands  which  the  promo 
the  undertaking  shall  through  miatake  or  inadve 
have  iiiiled  or  omitted  duly  to  purchase  or  to  pa^ 
penaation  for,  then,  whether  the  period  allowed  fi 
purchase  of  lands  shall  hare  expired  or  not,  the  proc 
of  the  undertakiog  shall  remain  in  the  ondist 
poasessiou  of  such  lands,  provided,  within  six  m 
after  notice  of  such  estate,  right,  interest,  or  chaq 
case  the  same  shall  not  be  disputed  hy  the  promot 
the  undertaking,  or  in  case  the  same  shall  be  dis 
then  vithin  six  months  after  the  right  thereto  shall 
been  finally  established  by  law  in  favour  of  the 
claming  the  same,  the  promoters  of  the  nndertaking 
purchase  or  pay  compensation  for  the  same,  and 
also  pay  to  such  party,  or  to  any  other  part;^  who 
establish  a  right  thereto,  fiill  compensation  for  the  n 
profits  or  interest  which  would  hare  accrued  to  snch  pi 
respectively  in  respect  thereof  during  the  interval  beti 
the  entry  of  the  [nromoters  of  the  undertaking  thereon 
the  time  of  the  payment  of  such  purchase  monc^ 
compensation  by  the  promoters  of  the  undertaking 
far  as  such  mesne  profits  or  interest  may  be  recoven 
in  law  or  equity,  &c," 

The  plaintiff  was  entitled  to  a  charge  upon  the  lai 
in  question ;  and  the  defendants,  "  through  mistake 
inadvertence,  had  omitted  duly  to  purchase,  or  to  ] 
com[)Ciisation  for"  it.  Also  the  defendants  did  i 
dispute  the  chaise  when  they  had  notice  of  it,  a 
would  have  been  willing  to  purchase  or  pay  compt 
sation.  Therefore  tbey  are  within  sect.  124:  and  i 
months  not  having  elapsed  from  the  time  when  th 
first  had  notice  of  this  chai^,  the  action  of  ejectme 
was  prematurely  brought.     Sect.  68  gives  to  the  pai 


Company. 
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"  entitled  to  any  compensation  in  respect  of  any  lands  1861. 
or  of  any  interest  therein/'  the  opportunity  of  obtaining  j^^^^r 
complete  satisfaction  for  the  lands,  "  which  shall  have  wimbledoh 
been  taken  for  or  injuriously  affected  by  the  execution  j.  ^^ 
of  the  works;*'  and  then  the  Act  contains  sections  RaUway 
"  with  respect  to  lands  subject  to  mortgage,"  and  deals 
with  the  mortgagee  as  an  incumbrancer.  By  sect.  108, 
power  is  given  to  the  promoters  to  purchase  or  redeem 
the  interest  of  the  mortgagee,  whether  he  be  in  possession 
of  the  lands  by  virtue  of  the  mortgage  or  not ;  and,  by 
sect.  112,  provision  is  made  for  the  case  in  which  part 
only  of  the  mortgaged  lands  is  required  for  the  purposes 
of  the  undertaking.  The  interests  of  the  mortgagor  and 
mortgagee  are  regarded  together  as  they  would  be  in  a 
Court  of  equity.  Sect.  124,  is  one  of  the  three  sections, 
"  with  respect  to  interests  in  lands  which  have  by  mistake 
been  omitted  to  be  purchased  ;'*  and  it  contemplates  two 
cases,  first,  where  the  existence  of  the  estate,  interest  or 
charge,  is  not  disputed  by  the  promoters  of  the  under- 
taking, and,  secondly,  where  it  is  disputed.  Sect.  126 
tends  to  shew  that  ejectment  is  the  proper  mode  of  try- 
ing the  question  of  title  in  those  cases  only  in  which 
the  estate,  interest  or  charge  is  disputed  by  the  Com- 
pany; by  that  section,  when  the  right  to  any  estate, 
interest  or  charge  "shall  have  been  disputed  by  the 
Company,  and  determined  in  favour  of  the  party  claim- 
ing the  same,''  the  Company  shall  "  pay  the  full  costs 
and  expences  of  any  proceedings  at  law  or  in  equity  for 
the  determination  or  recovery  of  the  same."  The  pay- 
ment of  full  costs  is  exacted  from  the  Company,  and 
therefore  it  was  not  intended  that  they  should  be  exposed 
to  ejectment,  imless  they  disputed  the  title. 
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186L  The  decinon  in  The  MarquU  ofSaUAmy  v.  The  Grm 

joLLT  A'ortAemilaiAcay  Coiiipaiiy(a)iraaiipon  thatpartof  sect 
WoBLEDoa  124Tludiprondeafwtiliecasem  which  the  estate^ intereri 
Domao  *^  charge  ia  disputed :  the  Court  of  Common  Pleaa  bdd 
R>il*>7  that,  the  title  to  the  land  being  in  dispute,  ejectment 
was  the  proper  mode  of  trying  diat  question  ;  and  that 
after  the  plaintiff's  title  had  been  eatabliahed,  the  Conpan; 
might  have  the  benefit  of  the  pronaion  that  thejr  shonld 
temain  in  poaoeaaion  rax  montha  by  the  Court  restraining 
the  execution.  When  the  Company-  admit  the  existence 
of  a  charge,  they  are  allowed  six  months  to  detennine 
whether  they  will  give  np  the  land  or  purchase  it,  and 
what  oompenaation  they  will  offer;  and  gectment  doei 
not  lie  any  more  than  treapaas  would.  \Ckaiu^  B. 
Suppose  the  Company  hare  notice  of  the  chaige  and  do 
nothing.]  It  would  be  a  question  for  the  jury  wheUier 
they  disputed  the  existence  of  the  charge.  Ejectment 
for  the  purpose  of  determining  title  can  only  be  bronght 
within  six  months ;  and  therefore  it  lies  upon  the  plain- 
tiff to  shew  that  there  was  a  dispute  which  required  to 
be  settled  by  ejectment  In  this  case  the  title  of  the 
plaintiff  was  not  disputed. 

Secondly.  The  plaintiff  had  not,  under  the  mortgage 
deed,  a  good  title  in  possession  enabling  him  to  maintain 
c^jectment,  inasmuch  as  a  tenancy  was  created  in  the 
mortgagor,  which  tenancy  was  never  determined,  and 
was  outstanding  in  the  representatives  of  the  mortgage 
at  the  time  of  the  commencement  of  the  action.  [He 
referred  to  the  provisions  of  the  deed.] 

Bovill,  for  the  respondent  (the  plaintiff  below). — First 

{«)  5  a  B.  S.  S.  174. 
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Sect.  124  of  stat.  8  &  9  Vict  c.  18.  is  not  inconsistent 
with  the  right  to  bring  ejectment :  ejffect  will  be  given        Jollt 
to  it,  by  holding  that  it  does  not  bar  the  right  of  action    wim bledoh 
but  only  restrains  the  writ  of  possession  upon  the  judg-      t)oi^«o 
ment  recovered  in  the  action  from  issuing  until  the 
expiration  of  the  six  months.    No  mistake  or  inadver- 
tence of  the  Company,  and  no  abstaining  by  them  from 
disputing  the  title,  would   operate  either  together  or 
separately  as  a  bar  to  the  right  of  action ;  if  it  would,  it 
does  not  appear  in  this  case  that  there  was  any  mistake 
or  inadvertence  of  the  defendants.     The  omission  by  the 
defendants  to  admit  the  plaintifiTs  title  was  an  omission 
in  their  own  default.     [He  cited  Hyde  v.  The  Mayor  of 
Manchester  (a).]     The  defendants  ought  to  have  shewn 
that  they  paid  compensation  to  the  plaintiff  within  six 
months  after  notice  of  the  plaintiff's  charge,  and,  not 
having  done  so,  they  lose  the  benefit  of  sect.  124,  and  are 
made  trespassers  ab  initio.    Further,  the  defendants  dis- 
pute the  title  of  the  plaintiff  by  defending  this  action, 
and  therefore  are  not  within  sect.  124. 

Secondly.  No  tenancy  was  created  by  the  mortgage 
deed ;  or,  if  any  was  created,  it  was  only  a  tenancy  at 
will  and  was  determined  by  the  bringing  of  this  action* 
[He  cited  Doe  d.  Garrod  v.  Ollej/  {b),  Doe  d.  Snell  v. 
Tom  (c),  2%e  Metropolitan  Counties  and  General  Life 
Assurance  Society  v.  Brown  (d),  Doe  d.  Wilkinson  v. 
Goodier  (e). 


Horace  Lloyd,  in  reply. 


Cur,  adv,  vult. 


{a)  5  De  G,  ^  S?n.  249. 
(r)  4  (?.  B.  G15. 


(h)  12  A.  #  K  481. 
(r/)  ^H,^N.  428. 


ie)  10  Q,  B.  957. 
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Erlb  C.  J.  {Dec.  4th)  delivered  the  jttdgmeDt  of 
Court 

This  ejectment  was  brought  for  lands  taken  hj 
Railway  Company  according  to  the  proTisions  of 
Acta  relating  thereto,  of  which  landa  the  mortgagor 
been  in  possession ;  waA,  although  the  purchase  mc 
was  not  paid  to  him,  the  parties  were  treating  foi 
agreement,  and  the  taking  of  those  lands  was  lawfii 
&r  as  the  interest  of  the  party  in  occupation  was  i 
cemed.  The  plaintiff  was  mortgagee  in  fee  of  tl 
lands,  but  the  mortgage  waa  not  known  hj  the  defi 
ants  to  exist  till  he  sent  the  letter  in  AvguMt,  1) 
After  this,  letters  ensued  in  which  the  plaintiff  gan 
information  of  his  title  and  the  defendants  did  not 
pute  hia  title,  but  asked  for  a  short  delajr  while  t 
legal  advisers  were  absent  from  Londmt.  In  the  foil 
ing  October,  the  plaintiff  brought  this  ejectment,  and 
question  is  whether,  under  these  circumstances,  the  12 
section  of  The  Lands  Clauses  Consolidation  Act,  18 
affords  a  defence. 

This  section  relates  to  lands  which  have,  hy  mists 
been  omitted  to  be  purchased,  and  enacts  that  i^  si 
the  promoters  have  entered  ou  lands,  which  they  i 
authorized  to  purchase  and  which  are  permaaeni 
-required,  any  party  shall  appear  to  be  entitled  to  m 
interest  or  cbaige  thereon  which,  through  mistake,  w 
not  purchased]  then  the  promoters  shall  remain  : 
undisturbed  possession :  provided  that  within  six  montl 
after  notice  of  the  claim,  or  in  case  of  dispute  of  tii 
within  six  months  after  title  shall  have  been  estabhshe 
by  law,  they  pay  the  compensation  therein  mentions 
The  defendants  contend  that  their  right  to  undistorbe 
possession  during  six  months  is  a  bar  to  an  action  o 
ejectment,  which  must  be  founded  on  a  supposed  wrong 
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ful  possession  during  that  time,  and  we  are  of  opinion 

that  the  defendants  are  light.  Jolly 

The  statute  provides  for  the  taking  of  lands  under  wimbledoh 
every  modification  of  interest,  and  for  the  making  of  dorkino 
compensation  in  respect  of  any  lawful  cltum  ;  and  it  has 
been  uniformly  held  that,  wherever  compensation  is 
provided  under  the  statute  in  respect  of  any  claim,  there 
the  common  law  remedies  in  respect  of  that  claim  are 
suspended  or  taken  away.  By  the  sections  preceding 
the  124th,  provisions  are  made  in  respect  of  interests 
known  when  the  lands  are  taken :  the  taking  is  made 
lawful  to  the  Company,  the  compensation  is  secured  to 
the  owner,  and  the  ordinary  remedies  at  law  for  the 
taking  alleged  to  be  wrongful  are  taken  away.  Then 
follows  sect.  124,  with  respect  to  interests  in  lands  which 
have  been  already  taken,  and  which  interests,  by  mistake^ 
have  been  omitted  to  be  purchased.  The  intention  of  the 
section,  by  analogy  with  what  has  preceded,  would  be 
to  give  the  same  protection  against  actions  in  respect  of 
these  interests  as  had  been  before  given  in  respect  of 
other  interests  in  land.  The  words  are,  the  Company 
"shall  remain  in  undisturbed  possession ''  if  they  duly 
compensate.  These  words  express  that  the  possession 
not  only  is  then  lawful,  but  has  been,  and  shall  continue 
so,  if  the  condition  is  performed.  It  is  very  reasonable 
that  a  Company  giving  all  parliamentary  publicity  with 
plans  and  books  of  reference,  should  have  security  fix>m 
litigation  for  their  works  under  their  statute :  it  is 
expressly  given  in  respect  of  all  possible  known  interests, 
and  it  seems  unreasonable  to  suppose  that  an  unknown 
interest  should  alone  be  intended  to  have  the  privilege 
of  bringing  an  action  against  the  Company,  together 
with  a  right  to  compensation  under  the  statute.     If, 


822 


EXCH.   CH.   MICHAELMAS   VACATION. 


DOBKIRa 

CompsDj. 


■i 


1861.  during  pwliameBtary  enquiry  and  the  Compaay's  tr 
jijLLT  "'*li  ^^^  mortgagor  and  the  laying  down  of  the  rail 
WiMBLBDOH  '"'  *''*  landa,  the  mortgi^ee  kept  his  mortgage  nnkni 
the  Company  ought  to  have  time  to  inquire  after  im 
of  the  claim ;  that  is,  after  production  of  the  abatrac 
title.  The  claim  may  be  unfounded  or  fraudulent,  < 
may  involve  claims  of  other  parties.  The  necessity  fori 
and  caution  is  shewn  by  Doe  d.  Ht/de  v.  T^he  Mayor  of  A 
chetler  {a),  for  there  the  Company  had  paid  for  the: 
in  question  to  one  proprietor,  and  bad  to  pay  for  it  aj 
to  Mr.  Hyde,  with  all  mesne  profits  and  costs,  as  beti 
attorney  and  client,  because  the  arlntrator  bad  n 
a  mistake  in  the  boundary  between  two  proper 
Here  tlie  questions  of  the  validity  of  the  deed,  o4 
operation  on  five  sixths  of  the  land,  of  deducting  whi 
doe  to  the  mortgf^^  from  the  compensation-  to  be  j 
to  the  mortgagor,  and  of  deducting  for  the  right  of 
lessee  if  any  should  exist,  must  be  considered  before 
compensation  can  be  settled.  If  the  possession  of 
Company  is  lawful  for  six  months  after  the  title  is  j 
duced,  or  the  dispute  determined,  all  rights  and  liabili 
would  be  secured  in  good  order,  and  this  defence  wc 
preraU.  On  the  other  hand,  if  ejectment  lies  for  ev 
claimant  of  an  unknown  interest  before  he  shews 
ground  of  his  claim  and  allows  time  for  considering 
confusion  and  disorder  will  be  introduced ;  for  the  Co 
pany  will  have  to  decide  whether  they  will  suffer  jui 
ment  by  default  and  hazard  the  stay  of  execution  upo 
conflict  of  afSdarits,  or  defend  the  cause  with  all  the  ri 
and  imputations  brought  upon  the  present  defend*; 
for  so  doing ;  and  also  if  within  six  months  compensati 
is  made,  any  judgment  that  should  have  been  obtain 
(a)  IDtG.^Sm.  249. 
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would  thereby  become  futile ;  and  then  no  provision  is        1861. 
made  in  respect  of  costs  either  to  the  claimant  as  between        Jolly 
party  and  party  or  as  between  attorney  and  client,  or  to    Wimblkdon 
the  Company,  in  respect  of  useless  litigation  which  the      dobkimo 
claimant  chose  to  force  them  to;  and  all  this  for  no 
other  purpose  than  securing  some  promptness  in  mak- 
ing compensation — about  which  litigation  has  probably 
increased  if  not  created  the  delay. 

In  the  case  of  The  Marquis  of  Salisbury  v.  The  Great 
Northern  Railway  Company  (a),  the  title  was  shewn  and 
disputed,  and  ejectment  was  brought  to  try  the  title,  and 
it  was  doubted  whether  ejectment  would  lie  for  lands  of 
which  the  possession  was  to  be  undisturbed ;  but  it  was 
held  to  be  by  implication  given  in  the  case  where  the 
title  should  be  disputed,  solely  for  the  purpose  of  trying 
the  title,  execution  being  stayed  as  soon  as  that  purpose 
should  be  effected.  If  the  title  is  disputed,  the  section 
may  be  held  to  give  by  implication  a  right  to  resort  to 
law,  and  by  limiting  the  light  to  the  case  of  disputed 
title  all  would  be  in  order ;  but  if  it  is  given  where  there 
is  no  dispute  of  title  the  confusion  above  described  would 
follow. 

This  judgment  does  not  conflict  with  any  opinion  of 
the  Court  below,  who  considered  that  the  point  here  was 
within  Lord  Salisbury's  Case ;  but,  as  above  mentioned, 
that  case  appears  to  us  to  have  no  application  to  the 
present,  because  the  title  there  was  disputed, — here  it  is 
not. 

For  these  reasons  we  think  the  defendants  are  entitled 
to  succeed  and  that  the  judgment  of  the  Court  below 
should  be  reversed. 

Judgment  reversed. 

(a)  5  a  B.  N.  8.  174. 
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MEMORANDA. 

On  tLe  last  day  at  MiefuubnoM  Term,  Mr.  Justice 
resigned  his  office  as  Judge  of  this  Court,  in  cc 
queoce  of  ill  health. 

In  the  Vacation,  John  Mellar,  Esq.,  one  of 
MajestT's  Coansel,  was  appointed  a  Judge  of 
Court ;  having  been  previously  advanced  to  the  de 
of  the  coif,  when  he  gave  rings,  with  the  motto  " 
ratione  probata." 
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CASES  18G2. 


ARGUED  AND  DETERMINED 


IN 

THE  QUEEN'S  BENCH, 


IM 


HILARY   TERM, 

XXV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 
WiGHTMAN  J. 


Crompton  J. 
Mellor  J. 


Ex  parte  Herbert,  an  articled  clerk.  Monday, 

January  13t1i. 

The  applicant  had  been  articled  as  clerk  to  his  father  and  served  the  j^ttomev. 
five  years  required  by  law  without  the  applicant's  knowledge,  as  he  alleged,   ArHclMof 
that  the  articles  were  not  stamped.    The  aflSdavit  of  the  futher  stated  clerkship. 
that,  having  before  the  articles  been  subject  to  much  pecimiary  loss  and    Qfiiiasion  to 
pressing  expenses,  and  a  diminution  of  professional  income  on  account  of  giaf^p, 
the  changes  in  the  law  and  personal  and  family  affliction,  he  was  at  the   19  V20  Vict. 
time  of  the  articles  without  the  means  to  pay  the  stamp  duty  thereon ;   c,  g|, 
and  that  he  had  not  articled  the  applicant  speculatiyely,  but  with  the 
intention  of  ultimately  stamping  and  enrolling  the  articles.    The  Lords 
of  the  Treasury  having,  under  stat  19  &  20  Vtct.  c.  81.  a.  3.,  directed  the 
Commissioners  of  Inlfmd  Revenue  to  stamp  the  articles  upon  payment  of 
the  duty  and  penalty,  and  the  articles  having  been  stamped  accordingly : 
Held,  by  Cocxbum  C.  J.,  Wightman  and  mellor  JJ.,  Crompton  J.  dis- 
sentiente,  that  they  might  be  enrolled,  and  the  service  under  them  be 
computed  from  the  date  of  their  execution* 

^PHIS  was  a  motion  that  the  applicant  might  have 
leave  to  enrol  his  articles  of  clerkship,  and  that  the 
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service  thereunder  eliould  count  from  the  16th  AuffUi 
1856,  being  the  day  of  their  execution.  The  affidav 
of  the  applicant  stated  that,  at  the  age  of  eighteen  jtas 
he  waa,  by  articles  of  clerkBhip,  dated  the  16th  Avgvt 
1856,  articled  to  his  father,  an  attorney  at  law,  fur  fii 
years,  which  expired  on  the  16th  /tugtut,  1861 ;  tbi 
he  had  served  his  father  as  his  articled  clerk  dmin 
the  aiud  term ;  that  at  the  time  of  entering  into  tli 
articles  he  did  not  know  that  it  waa  necessary  that  the 
should  be  stamped  before  execution,  or  that  it  wa 
necessary  that  they  should  be  enrolled ;  that  when  th 
articles  were  executed  they  were  kept  by  hia  fother  ii 
his  own  poBseasiou,  and  he  never  aftorwards  saw  then 
until  last  October,  when  his  father  gave  them  to  hin 
and  he  found  that  they  had  not  been  stamped,  no 
enrolled;  that  he  presented  a  memorial  to  the  Lord 
Commisaioaers  of  Her  M^est/s  Treasury  praying  tha 
the  ComnuBsioneiB  of  Inland  Revenue  might  be  pei 
mitted  to  stamp  the  articles;  and  that  their  lordship 
had  been  pleased  to  authorize  the  Commissioners  to  affi: 
the  necessary  stamp  on  payment  of  a  penalty  of  50i,  ii 
addition  to  the  duty  of  80/.  The  affidavit  of  the  &the 
of  the  apphcant  stated  in  substance  that,  having  hefor 
the  applicant  was  articled  to  him  been  subject  to  mod 
pecuniary  loss  and  various  pressing  expences,  and  i 
diminution  of  pntfessional  income  on  account  of  tht 
changes  in  the  law  and  personal  and  famUy  affliction 
he  was  at  the  time  of  the  articles  wholly  without  thi 
means  to  pay  the  stamp  duty  thereon;  that  the  article 
were  not  duly  stamped  before  their  execution,  noi 
enrolled  within  six  mouths  from  their  date  and  executioi 
for  these  reasons,  and  because  he  thought  that,  unde 
Stat.  19  &  20  Vict.  c.  81.,  they  could  be  afterward 
stamped  on  payment  of  the  penalty  mentioned  in  tha 
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statute ;  that  he  had  no  preconceived  plan  to  article  the  1862. 
applicant  speculatively,  but  had  articled  him  solely  with  Expwt* 
the  intention  of  ultimately  stamping  and  enrolling  the 
articles,  and  had  been  prevented  from  so  doing  for  the 
reasons  before  mentioned,  and  for  no  other ;  and  that  he 
joined  the  applicant  in  borrowing  the  sum  of  130/.  to 
stamp  the  articles  and  pay  the  penalty,  which  he  did  on 
the  21st  December  instant. 

Cook  Evans,  in  support  of  the  application. — Ex  parte 
Bishop  {a)  is  an  authority  for  granting  this  application. 
In  that  case  Erie  C.  J.  said,  **  If  the  non-payment  of  the 
duty  was  the  result  of  some  unforeseen  emergency,  some- 
thing over  which  the  party  had  no  control,  I  should  be 
disposed  to  assist  him ;  but  if  the  omission  was  intentional, 
and  part  of  a  scheme  to  make  use  of  the  service  under 
the  articles  in  the  event  of  its  proving  a  promising 
speculation,  I  should  decline  to  grant  the  application.'^ 
But  the  application  in  that  case  was  granted,  though 
there  was  no  '^  unforeseen  emergency ;''  and  the  facts 
were  the  same  as  in  this  case.  {^Crompton  J.  Erie  C.  J., 
when  in  this  Court,  always  expressed  a  strong  opinion 
against  relaxing  the  rule  as  to  payment  of  the  stamp 
duty  at  the  time  of  the  execution  of  the  articles ;  he 
laid  it  down  that  applications  for  that  purpose  ought  not 
to  be  granted  unless  there  was  some  mistake  or  inad- 
vertence in  the  non-payment  of  the  stamp  duty  (6). 
Wightman  J.  Stat.  19  &  20  Vict  c.  81.  s.  8.  provides  a 
scale  of  penalties  to  be  paid  according  to  the  time  within 

(a)  9  a  B,  N,  8.  150. 

{b)  See  Ex  parte  Wiliiams,  coram  Erie  J.  in  Bail  Court,  3  Jur.  N.  8, 
160. 
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which  the  articles  are  brought  to  be  stamped :  in  that 
provision  the  Legislature  seems  to  contemplate  that  there 
may  be  a  holding  over  of  the  payment  of  the  duty.] 


CocKBUBN  C.  J.  I  think  that  this  application  should 
be  acceded  to.  Stat  19  &  20  Vict.  e.  81.  «.  a  has 
altered  the  law  relating  to  the  stamping  of  articles  of 
clerkship  to  attorneys.  Before  the  passing  of  that  statute^ 
if  the  stamp  on  articles  of  clerkship  had  not  been  affixed 
within  six  months  from  their  date^  the  Commissioners 
of  Stamps  were  prohibited  from  afterwards  stamping 
them^  even  on  the  payment  of  a  penalty  (a).  That  law 
is  no  longer  in  force ;  for  by  sect.  8  of  staL  19  &  20 
VicL  c.  81.  the  Commissioners  of  Inland  Reyenue,  in 
any  case  where  they  shall  be  directed  so  to  do  by  the 
Lords  of  the  Treasury^  may  stamp  the  artidea  upon 
payment  of  the  duty  and  of  a  penalty,  according  to  a 
graduated  scale.  In  this  case  the  applicant  has  served 
the  required  five  years,  and  the  only  defect  in  the 
articles  is  the  non-payment  of  the  stamp  duty  at  the 
time  of  the  execution  of  the  articles.  The  Court  has 
always  considered  it  a  duty  to  protect  the  revenue; 
but  under  stat.  19  &  20  Fict  e.  81.  the  Lords  of  the 
Treasury,  who  are  the  guardians  of  the  revenue^  and 
w^  must  assume  that  they  are  the  best  judges  of  the 
circumstances,  have  thought  fit  to  allow  these  articles 
to  be  stamped.  That  statute  makes  all  the  difiference 
between  this  and  many  previous  cases. 

Besides  this  case  is  on  all  fours  with  Ex  parte  Bishop  {b\ 
and,  I  think,  within  the  principle  which  governed  the 
decision  in  that  case. 


(a)  See  stat.  7  G.  4.  c.  44.  s.  4. 


{b)  9  C.  B.  N.  &  15a 
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WiGHTMAN  J.  I  am  of  the  same  opinion.  The  only  1862. 
objection  to  such  an  application  as  this  before  stat.  e^  parte 
19  &  20  Vict.  c.  81.  was  that,  the  articles  not  being  pro-  ^ebbebt. 
perlystamped^  the  Court,  for  the  protection  of  the  revenue, 
refused  to  interfere.  That  difficulty  is  obviated  by  the 
power  which,  under  stat.  19  &  20  Fict  c.  81.  s.  3.,  the 
Lords  of  the  Treasury  have  of  ordering  the  Commissioners 
of  Inland  Revenue  to  stamp  articles  on  payment  of  a 
penalty  according  to  a  graduated  scale,  amounting,  when 
four  years  have  elapsed  since  the  date  of  the  articles, 
to  the  simi  of  60/.  If  the  Lords  of  the  Treasury,  who 
are  the  judges  in  the  matter,  are  of  opinion  that  loss  to 
the  revenue  would  be  obviated  by  imposing  a  penalty  of 
50/.,  no  harm  is  done  to  the  revenue,  and  this  Court 
will  not  interfere  with  the  discretion  of  the  Lords  of  the 
Treasury  in  the  matter  of  revenue. 

Independently  of  any  consideration  arising  on  the 
statute,  JSx  parte  Bishop  (a)  is  a  direct  authority  in 
favour  of  the  application ;  and  I  rather  prefer  to  decide 
the  case  upon  that  authority. 

Chompton  J.  I  should  be  sorry  to  decide  in  favour 
of  giving  this  indulgence  imder  sect.  3  of  stat.  19  &  20 
Vict.  c.  81.,  without  further  considering  that  enactment, 
together  with  sects.  8  and  9  of  stat.  6  &  7  Vict  c.  73.,  the 
statute  regulating  the  admission  of  attorneys,  which  is  a 
matter  within  the  jurisdiction  of  this  Court,  and  sect.  2 
of  stat.  7  &  8  Vict.  c.  86.  It  does  not  appear  to  me 
that  the  graduated  scale  of  penalties  removes  the  objec- 
tion to  the  non-payment  of  the  duty  at  the  time  of  the 
execution  of  the  articles.  Because,  if  the  articled  clerk 
were  to  die  or  give  up  his  intention  of  following  the 

{a)  0  C.  B.  N.  S.  luO. 
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profession  of  an  attorn^,  the  rere&ae  would  lose  the 
amount  of  the  stamp  duty.  I  should  wish  to  aee  whether 
the  juriadiction  over  this  matter  u  in  this  Court  en-  in 
the  Lords  of  the  Treasury ;  and  I  fear  that  we  are 
opening  a  side  door  for  parties  to  enter  into  articles 
upon  the  speculation  th^  this  indulgence  will  be  granted. 
But  I  am  not  sorry  for  the  decision  to  which  the  majori^ 
of  the  Court  have  come,  especially  after  the  decision  in  Ex 
parte  Biikop  {a),  in  which  the  ^plication  was  granted  not- 
withstanding there  was  no  unforeaeeD  emergency,  tboogh 
I  think  that  the  ratio  decidendi  does  not  apfdy  to  this 
case :  Erie  C.  J.  points  to  the  distinction  between  eases 
in  which  a  sudden  emergency  haa  prevented  the  mont7 
from  being  forthcoming  for  payment  of  the  stamp  duty 
and  cases  in  which  there  has  been  a  oontinoed  non-pay- 
ment  from  other  causes.  This  case  looks  more  like  the 
latter  class.  The  applicant  indeed  says  diat  he  did 
not  know  that  the  articles  were  not  stamped  j  but  the 
&ther  and  son  are  so  intimately  couuectedj  that  I  do 
not  think  that  is  a  sufficient  excuse.  There  ought  to  be 
an  intention  in  the  mind  of  one  of  the  parties  to  the 
articles  to  pay  the  stamp  duty. 


Mellok  3.  concurred  with  Cockbqbn   C.  J.  and 

WlOHTUAN  J. 

AppUoatioQ  granted. 

(a)  9  C.  B.  N,  S.  ISO. 
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1862. 


Lamb  against  Attenborough.  nursday 

*'  January  loth. 

1.  The  Factors'  Acts,  6  G.  4.  c.  94.  and  5  &  6  Vict,  c,  39^  do  not  apply  Factors*  Acta, 
to  the  case  of  master  and  servant^  and  therefore                     ^  6  G^.  4.  c.  94 

2.  Where  a  wine  merchant  gave  authority  to  his  clerk  to  sign  delivery  andbf^  Vict. 
orders  in  his  master's  name,  and  receive  dodc  warrants  in  his  own,  which  c,  39. 

he  likewise  authorized  him  to  pledge  for  the  puiposes  of  the  master^s  Merchant's 

business,  the  clerk  having  fraudulently  deposited  some  of  these  dock  clerk. 

warrants  with  a  pawnbroker  as  a  security  for  money  bon^  fide  lent  to  J^Jk  war- 

him :  held,  that  the  clerk  was  not  an  agent  within  the  Factors'  Acts,  rants, 
6  6^.  4.  c.  94.  and  5  &  6  Vict.  c.  39.,  and  consequently,  that  the  merchant 
was  entitled  to  recover  the  dock  warrants  from  the  pawnbroker. 

T^HE  first  count  was  for  the  conversion  of  five  dock 
warrants,  three  being  of  the  St  Katherine%  and 
two  of  the  Victoria  Docks. 

The  second  count  was  in  detinue  for  the  same. 

To  both  counts  the  defendant  pleaded  the  general 
issue,  and  a  traverse  of  the  plaintiff's  property  in  the 
dock  warrants :  and  to  the  second  count  he  also  pleaded 
that,  before  the  alleged  detention,  and  after  the  passing 
of  Stat.  5  &  6  Vict  c,  39.,  one  Alexander  Bryant  was 
an  agent  within  the  meaning  of  that  statute,  and  was 
entrusted  with  the  possession  of  the  dock  warrants,  the 
same  then  being  documents  of  title  to  goods  within  the 
meaning  of  that  statute;  and,  being  so  entrusted  as 
such  agent  as  aforesaid,  then  bond  fide  deposited  the 
same  in  three  several  lots  with  the  defendant,  to  be  by 
him  kept  as  pledges  and  securities  for  the  repayment  to 
the  defendant  by  Alexander  Bryant,  of  three  several 
sums  of  60/.,  100/.,  and  44/.,  then  bona  fide  lent  and 
advanced  by  the  defendant  to  Alexander  Bryant,  upon 
the  security  of  the  dock  warrants,  and  also  for  interest 
payable  by  Alexander  Bryant  to  the  defendant  upon  the 
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three  several  satns  thenceforth  until  the  same  respectivelj 
should  he  repaid  to  the  defendant  j  and  the  defendant 
received  and  had  the  dock  warrants  for  the  porpoee  and 
on  the  terms  aforesaid,  and  neither  the  plaintiff  nor 
Alexander  Bryant  repaid  the  three  Bcreral  sams  of  money 
&C.,  or  the  intereat  thereon  &c.,  to  the  defendant  &sc., 
wherefore  the  defendant  detained  the  dock  warrauta, 
which  was  the  detention  alleged  against  him. 

Issue  on  all  the  pleas. 

First  replication  to  the  fourth  plea.  That  Alexander 
Bryant  was  not  entmsted,  within  the  meaning  of  the 
statute,  with  the  possession  of  the  dock  warrants. 

Second  replication  to  the  fourth  ple&  That  when 
Alexander  Bryant,  being  such  agent  and  so  entrusted  aa 
in  the  plea  mentioned,  acted  as  in  that  plea  mentioned, 
and  depoHted  the  dock  warrants  with  the  defendant  as 
in  that  plea  mentioned,  he,  Alexander  BryaiU,  within 
the  meaning  of  the  statute,  deviated  &om  the  express 
orders  and  authority  received  by  him  from  the  owner 
within  the  meaning  of  the  statute  and  of  the  proviso 
therein  in  that  behalf  of  the  dock  warrants. 

Issue  on  both  replications. 

On  the  trial,  before  Mellor  J.,  at  the  London  Sittings 
after  Mickaelmat  Term,  1861,  it  appeared  that  the  plain- 
tiff was  a  wine  merchant,  who  had  wine  lying  at  the  St. 
Katkerin^t  and  Victoria  Docks.  He  engaged  as  hia  derk 
Alexander  Bryant,  mentioned  in  the  plea,  to  whom  he 
gave  authority  to  sign  delivery  orders  in  his  master's 
name,  and  receive  dock  warrants  in  his  own,  which 
warrants  he  likewise  authorized  him  to  pledge,  for  the 
purposes  of  his  master's  business.  A.  B.  acted  on  this 
authority,  and  signed  many  delivery  orders,  usually  in 
his  master's  name,  though  in  some  instances  in  his  own. 
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A»  B.y  having  fraudiilently  deposited  five  of  these  dock 
warrants  with  the  defendant^  who  was  a  pawnbroker, 
as  a  security  for  money  bona  fide  lent  to  him,  the 
plaintiff  brought  the  present  action  to  recover  them. 
The  defence  being  that  A.  B.  was  an  '^  agent  entrusted 
with  the  possession  of  goods '*  within  the  Factors'  Act, 
5  &  6  Vict,  c,  39.,  and  consequently  that  the  transactions 
between  him  and  the  defendant  were  protected  by  that 
statute,  the  Judge,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  on  that  point,  left  to  the  jury 
to  say :  Had  A,  B.  authority  to  obtain  dock  warrants 
except  for  his  master's  business  ?  telling  them  if  he  had 
not  he  was  not*  an  agent  within  the  statute;  neither 
was  he  such  agent  if  he  had  deviated  from  the  instruc- 
tions given  him  in  this  respect.  The  jury  found  that 
A.  B.  had  pledged  the  warrants  fraudulently,  as  he  had 
no  authority  to  use  them  except  for  the  business  of  his 
master ;  and  a  verdict  was  returned  for  the  plaintiff  for 
the  amount  claimed,  subject  to  be  reduced  to  nominal 
damages  on  the  warrants  being  given  up. 


1862. 


Lamb 

V. 

Attbn- 

BOBOUGE. 


Day  moved  for  a  rule  nisi  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection. — If  this  case 
had  arisen  under  the  Factors'  Act,  6  G.  4.  c.  94.,  Bryant 
would  clearly  not  have  been  an  agent  within  the  meaning 
of  that  Act ;  Phillips  v.  Hvth  (a).  But  it  depends  on 
the  subsequent  Factors'  Act,  6  &  6  Vict  c.  39.,  the  1st 
section  of  which  enacts :  "  After  the  passing  of  this  Act 
any  agent  who  shall  thereafter  be  entrusted  with  the 
possession  of  goods,  or  of  the  documents  of  title  to 
goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any 

(a)  6  M.  #  r.  572. 
VOL.    I.  3   K  B.   &  8. 
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cootract  or  agreement  by  way  of  pledge,  lien,  or  aecnrity 
Imtd  Jidt  made  by  any  person  Trith  such  agent  so  en- 
trusted as  aforesaid,  aa  well  as  for  any  original  loan, 
advance,  or  payment  made  upon  the  security  of  such 
goods  or  documents,  as  also  for  any  farther  or  continn- 
'  ing  advance  in  respect  thereof,  and  sach  contract  or 
agreement  shall  be  binding  upon  and  good  against  the 
owner  of  such  goods,  and  all  other  persons  interested 
therein,  notwithstanding  the  person  claiming  such  pledge 
or  lien  may  have  had  notice  that  the  person  with  whom 
such  contract  or  agreement  is  made  is  only  an  agent." 
The  words  of  this  Act  are  "  any  agenf'  "  entrusted  with 
the  possession  uf  goods,"  and  Bryant  was  clearly  such  an 
agent.  It  is  true  he  was  a  derk ;  but  he  was  not  in  the 
position  of  a  clerk  who  has  only  a  ministerial  duty  to 
discharge ;  for  he  had  discretionary  power  to  pledge  dock 
warrants  for  the  use  of  his  employer.  This  statute  ought 
to  receive  a  liberal  construction ;  for  it  is  a  well  established 
principle  that  the  person  who  does  an  act  whereby  another 
is  enabled  to  do  mischief  should  bear  the  loss  occasitaied 
by  it,  and  here  that  party  is  the  plaintiff  who  entrusted 
Bryant  to  the  extent  he  did.  [Cockhum  C.  J.  The  Fac- 
tors' Acts  were  never  meant  to  apply  to  cases  of  this  kind. 
The  Jirat  of  them,  4  G.  4.  c.  83.,  is  entitled  "An 
Act  for  the  better  protection  of  the  property  of  mer- 
chants and  others,  who  may  hereafter  enter  into  con- 
tracts  or  agreements  in  relation  to  goods,  wares  or  mer- 
candizes  intrusted  to  factors  or  agents;"  and  it  begins 
by  reciting,  "  Whereas  it  has  been  found  that  the  law, 
as  it  now  stands,  relating  to  goods  shipped  in  the  names 
of  persons  who  are  not  the  actual  proprietors  thereof, 
and  to  the  deposit  or  pledge  of  goods,  affords  great 
facility  to  &aud,  produces  frequent  litigation,  and  proves, 
in  itsefibcfSjhighly  injurioos  to  the  interest^  of  commerce 
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in  general/']      This  is  not  a  case  under  that  Act.        1862. 

[^Blackburn  J.     In  Wood  v.  RowcUffe  (a),  Wigram  V.  C.        £^^^^ 

held  that  the  Factors'  Acts,  6  G.  4.  c.  94.,  and  5  &  6  Vict        ,  "- 

'  '  Atten- 

c.  39.,  were  never  understood  to  apply  to  other  than     bokocoh. 
mercantile  transactions.]    That  was  the  case  of  advances 
made  on  the  security  of  furniture,  used  in  a  furnished 
housCi  to  the  apparent  owner  who  was  only  the  agent. 

CocKBURN  C.  J.  No  rule  ought  to  be  granted  :  for 
the  direction  of  the  Judge  was  right,  and  so  was  the 
verdict  I  entertain  no  doubt  that  this  case  is  not 
within  either  of  the  Factors'  Acts  referred  ta  The 
relation  between  the  parties  here  was  that  of  master  and 
servant,  not  that  of  principal  and  agent.  Bryant  being 
the  clerk,  and  in  that  sense  the  servant,  of  the  plaintiff, 
had  authority  to  sign  delivery  orders  on  his  behalf,  and 
give  them  to  persons  dealing  with  the  plaintiff,  in  the 
course  of  his  business ;  and  acting  on  that  authority,  he,  in 
fraud  of  his  principal,  assigned  some  away.  The  plaintiff 
would  of  course  be  concluded  by  what  his  servant  did  by 
his  authority,  but  he  is  bound  no  farther;  and  conse- 
quently, when  we  find  that  these  dock  warrants  were 
parted  with  by  his  servant  without  his  authority,  they 
still  remain  his  property,  and  he  is  entitled  to  recover 
them  from  the  party  to  whom  they  were  pledged. 

Crompton  J.  I  entirely  agree  with  my  Lord  Chief 
Justice.  These  statutes  contemplate  the  relation  of 
principal  and  agent.  They  perhaps  extend  a  little  beyond 
the  case  of  factors,  but  still  fall  short  of  including  that 
of  master  and  servant. 

Blackburn  J.  concurred. 

Rule  reftised. 

(a)  6  Hare,  183.  191. 

3  K  2 


irth. 
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Bartlett  against  Wells. 


Contraet  Declantion  for  (roods  bvguiicd  uui  sold,  ftnd  goods  baigaiovd,  ■ 

r  /         '  '"^  delir^reil.     Plro,  iDraacr.    Replintion  aa   equitable  grooDds,  t 

J/rvlkaiicn  *^'  defradanl,  at  th«  time  of  the  iccriiiDg  of  the  causes  of  actioD.  n 

ontmitabic  knowledije  of  his  true  age,  falaely  and  frsudtJently  represnted  to 

aro^dB  plsintilT  that  he,   the  dcfrndaDt,  was  of  fall  age.  vherebj  tlie  plain 

^mwiZ^  T"  induced  lo  enter  into  the  coDtract  aod   aupplj   the  gooAi. 

Prorcditrt  Art  demurrer,  held 

\fiA.  IT  &  18  ''  '^^'■*  ^^  replication  was  no  answer  to  the  plea  Htber  at  law,  or 

iVrf,  i.ir,  an  equitable  replication  oiider  sect.  85  of  The  Cominoii  Xaw  Frocedi 

(  KT.  c.  lA).  irt,  185t,  17  &  18  Vkt.  c.  125. 

2.  That  it  was  a  departure  ftom  the  declaration. 

r^ECLARATION  for  goods  barguned  and  sold,  u 
goods  bargained,  8old  and  delivered ;  and  for  woi 
and  labour;  and  for  money  piud;  and  for  money  di 
on  accounts  stated. 

Pleas.     1.  Never  indebted.     Issue  thereon. 

2.  That  tbe  defendant,  at  the  time  of  the  contractin 
of  the  said  debt,  waa  an  infant  within  the  age  of  tweo^ 
one  years. 

Replication  to  the  second  plea  upon  equitable  gronnds 
that  the  defendant,  before  and  at  the  time  of  the  accruing 
of  the  causes  of  action  in  the  declaration  mentioned,  with 
knowledge  of  his  true  age,  falsely  and  fraudulently  repre- 
sented to  tbe  plaintiff  that  he  the  defendant  then  was  of 
full  age,  whereby  the  plaintiff,  then  having  no  knowledge 
or  means  of  knowledge  that  the  defendant  then  was  not 
of  full  age,  was  induced  to  make  and  enter  into  the  said 
contracts  in  the  declaration  mentioned,  and  t6  supply 
the  said  goods  therein  mentioned  to  the  defendant ;  and 
that,  but  for  such  false  and  fraudulent  repreaentations 
as  aforesaid,  the  plaintiff  would  sot  have  entered  into 
the  said  contracts  or  supplied  tbe  said  goods,  or  any 
part  thereof. 

Demarrec  and  joinder  therein- 
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Gibbons,  for  the  defendant— First,  the  replication,  if  1862. 
treated  as  a  legal  replication,  is  a  departure  from  the  Bartiett 
declaration.  "A  departure  takes  place  when,  in  any  wells. 
pleading,  the  party  deserts  the  ground  that  he  took  in 
his  last  antecedent  pleading,  and  resorts  to  another;*' 
Stephen  on  Pleading ,  p.  32,  6th  ed.  The  declaration  is 
upon  a  contract.  The  replication  making  the  liability 
of  the  defendant  to  depend  on  a  false  representation, 
converts  the  action  into  an  action  in  tort,  which  cannot 
be  done;  Manhy  v.  Scott  {a),  Johnson  v.  Pie(h),  Jennings 
V.  Rundally  per  Lord  Kenyan  (c),  Green  v.  Greenbank  (d). 
[Cockbum  C.  J.  Those  cases  only  decided  that,  if  goods 
are  delivered  to  an  infant  under  a  contract,  the  party 
who  delivered  them  cannot  bring  trover  or  case  against 
him,  and  are  not  applicable  to  a  fraudulent  representation 
made  by  an  infant.]  The  plaintiff  has  elected  to  declare 
on  a  contract. 

Secondly,  if  the  replication  is  treated  as  an  equitable 
replication,  it  is  bad,  because  the  answer  which  it  sets 
up  to  the  plea  does  not  shew  such  an  equity  as  can  be 
pleaded  under  sect.  85  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Jict.  c.  125.  In  Johnson  v.  Pie(b) 
it  was  held  that  an  infant  could  not  be  made  liable  for 
a  fraudulent  representation  that  he  was  of  full  age, 
whereby  the  plaintiff  was  induced  to  contract  with 
him ;  and  the  reason  given  in  the  report  in  1  Keb. 
914.  against  an  action  being  maintainable  on  the 
affirmation  by  the  defendant  that  he  was  of  full  age  is, 
that  "  also  by  this  means  all  the  pleas  of  infancy  would 

(a)  1  Sid.  109. 129. 

(6)  1  Keb.  905.  913;  1  Lev.  169;  8,  C.  nam,  Johnson  v.  Pye,  1  Sid, 
258. 
(c)  8  T.  R.  335,  330.  (d)  2  Marsh,  485. 
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be  taken  away,  for  sodi  affinutkaw  ate  in  everj-  oo 
tiact."  The  cmectnen  of  that  decwton  vas  reoognia 
by  Parkt  B.  in  Priee  ¥.  &welt  {a).  In  771c  Uoerpt 
Adelphi  Latm  Ataadatim  t.  FairkKnt  amd  Wife  {b) 
was  held,  for  a  "■"■l«^  reaaon,  that  tf^^  linshand  com 
not  be  made  liable  in  an  actKm  against  him  and  his  «r 
for  a  baodnlent  representation  fay  the  wife  that  she  « 
ade  and  omnamed  at  the  time  of  making  the  contra 
for,  "  if  thia  were  allowed,  it  is  obnons  that  the  w 
would  lose  the  protecticm  which  the  law  gives  b 
against  contracts  made  hj  her  daring  ooTertore." 

Beasky,  contra. — The  replication  is  good  as  an  0^1 
table  rcplicatioii.  The  decisiona  in  Coorts  of  equity  ha 
eatahliahed  it  as  an  eqnitable  doctrine  that-  an  in&nt  wl 
obtains  a  loon  on  a  representation,  which  he  knows  to  1 
&lse,  that  be  vas  of  age,  is  estopped  from  pleading  h. 
infancy;  Ex  parte  The  Unity  JoaU  StoeA  MutMal  Bami 
htg  Attociatum,  In  re  Kii^  (c),  Cory  t.  Gertekem  {d),  fFati 
T.  Crenoell  (e),  Clarke  v.  CobUy  (/),  Briaiov  r.  Eaat 
nan (^^  \CrompUen  J.  SristoK  y,  Ea^pum  was  not  ai 
action  on  an  actual  contnu^]  WaU$  v,  Cretweii  (e)  ii 
cited  in  Savage  v.  Fatter  (A),  p>  38 ;  and  it  is  aaid,  is 
note  b,  "  That  an  infant  who  is  privy  to  or  practisea  a 
fraud  aball  be  bound  in  the  aame  manner  aa  if  he  had 
been  adult"  [CrompttM  3.  In  BuBat  and  Leai^i 
PrecedetUt  of  Pleadi^s,  which  contains  a  lerj  conre- 
nient  and  well  arranged  collection  of  roles  as  to  when 
a  ddence  on  equitable  grounds  may  be  pleaded,  it 

(a)  S  Bxrk.  146.  14S.  (i)  9  £i»L  422.  42Si 

(c)  SDeG.f  Jcnf,  C3.  (4)2  Uadd.  40. 

(>)  2  Eq.Gu.  Mr.  5\5.5lB,pL  3;  9  Vin.  Air.  41b,  tii.]^%finU,flU 
(/)  2  Cox  Eq.au.  173.  (j)  I  Bp.  172. 

(*)  e  Mod.  35l 
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is  laid  down^  page  332^  note  (a):  ^^ Equitable  replica-  1862. 
tions  will  not  be  allowed  which  are  inconsistent  with  the  B;»rtlbtt 
legal  right  alleged  in  the  declaration."  And,  after  citing  wells. 
the  instances  in  Hunter  v.  Gibbons  (a)  and  Gulliver  v. 
Gulliver  (b),  they  add :  "  These  replications  are  objection- 
able, both  as  being  departures  from  the  declaration  and 
as  setting  up  matter  for  a  suit  in  equity  instead  of  a 
cause  of  action  at  law/'  This  replication  is  contrary  to 
both  of  the  rules  there  laid  down.]  In  p.  353,  note  (a), 
it  is  said,  "  In  an  action  brought  upon  the  contract,  the 
representation  might  perhaps  in  some  cases  form  a  good 
replication  upon  equitable  grounds  to  a  plea  of  infancy .'' 
[Crompton  J.  That  suggestion  is  thrown  out  very  gently.] 
By  sect.  85  of  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Fict  c.  125.,  '*  the  plaintiff  may  reply,  in  answer 
to  any  plea  of  the  defendant,  facts  which  avoid  such  plea 
upon  equitable  grounds.*'  ^t  was  intended  by  this  and 
the  preceding  sections  to  give  parties  the  benefit  of  an 
equitable  answer  or  defence  without  incurring  the  ex- 
pence  or  inconvenience  of  going  into  a  Court  of  equity. 
[Cockbum  C.  J.  But  it  was  not  intended  to  invest  a 
Court  of  common  law  with  power  to  give  relief  in  all 
cases  in  which  a  Court  of  equity  would  give  it.  If  this 
Court  could  not  give  redress  when  all  the  facts  were 
stated  in  the  declaration,  it  was  not  intended  that  redress 
should  be  given  by  an  equitable  replication.]  In  De 
Pothonier  v.  De  Mattos  (c)  Lord  Campbell  said  that 
"  the  object  of  sect.  85  of  The  Common  Law  Procedure 
Act,  1854,  was  to  allow  an  equitable  replication  to  a 
plea  which  sets  out  &cts  that  can  be  answered  upon 
equitable  grounds :  such  a  plea,  in  fact,  as  the  Court 

(a)  \  H.^N.  459.  (6)  I  H.  ^  N.  174. 

(c)  E.  B.  #  E,  461.  4G6. 
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1862.  would,  before  the  etatute,  have  set  aside  in  the  exen 
BiwiKTr"  "f  what  was  called  ita  equitable  jurisdiction,*'  \^Croi 
Wklu  *""  ^'  ^liBTCT^cr  there  is  want  of  good  faith  in  plea^ 
a  plea,  we  have  jurisdiction  to  set  it  aside  independei 
of  the  Common  Law  Procedure  Act,  1854.  The  re 
cation  in  De  Pothomer  r.  De  Mattot  (d)  did  not  set  u 
new  equitable  right,  nor  was  it  a  departure  fixim 
declaration,  but  it  alleged  that  the  plaintiff^  haviof 
legal  right  to  sue  for  another  person,  had  given 
release;  though  I  remember  thinking  that  the  decisi 
in  that  case  went  too  far.  In  this  case  the  replicati 
does  not  avoid  the  plea,  but  says,  in  effect,  "  If  I  h 
added  a  certain  fact  in  my  declaration,  a  Court  of  equi 
would  have  relieved  me."]  In  Vorley  ▼.  Barraa  (A) 
was  held  that  an  equitable  replication  might  be  a  go 
legal  as  well  as  equitable  answer  to  a  plea.  {^CoiAbu. 
C.  J.  A  Court  of  equity  ufl^ht  say  to  the  defendan 
"  You  shall  not  set  up  infancy ;"  this  Court  cannt 
prevent  him  &om  pleading  a  plea  of  infancy :  or  a  Coui 
of  equity  might  say  to  the  plaintiff,  "  We  will  give  yo 
leave  to  amend  your  bill  by  setting  out  all  the  facts, 
which  this  Court  cannot  do.  Crompton  J.  Is  ther 
any  case  in  which  a  Court  of  equity  has  interfered  t 
prevent  the  defendant  from  pleading  his  infancy  ?]  Nt 
Nehon  V.  Stocher  (c)  may  be  cited,  but  there  the  fact 
did  not  raise  the  equitable  doctrine. 


Gibbons  was  not  called  upon  to  reply. 


CocKBDKN  C.  J.     I  am  of  opinion  that  the  replicatio 
affords  no  answer  to  the  plea  either  at  law  or  in  equitj 

(o)  B-B.^E.  461.  (A)  1  C.  B.  A^.  &  225. 

(r)  iIttG.4-  Jona.  458. 
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As  to  the  first,  the  test  is  whether,  upon  the  whole  of        1862. 
the  facts,  taking  the  declaration,  plea  and  replication      bartlett 
together,  the  plaintiff  makes  out  a  cause  of  action  against       welia 
the  defendant.     The  state  of  facts,  so  taken,  is  that  the 
defendant,  being  a  minor,  represented  himself  to  the 
plaintiff  as  a  person  of  full  age,  and  by  that  representa- 
tion induced  the  plaintiff  to  enter  into  a  contract  with 
him,  which  he  has  failed  to  perform.    If  these  facts  were 
stated  in  extenso  in  the  declaration,  could  the  action  be 
maintained?     Clearly  not.     Therefore  the  replication 
affords  no  legal  answer  to  the  plea. 

Again,  the  facts  stated  in  the  replication  would  not 
be  an  answer  if  infancy  were  pleaded  to  a  bill  in  equity 
for  a  specific  performance  of  the  contract.  It  may  be 
that  a  Court  of  equity  would  afford  relief  against  a  firaud 
of  this  nature  on  the  part  of  an  infant ;  but  that  would 
be  only  on  the  ground  of  fraud,  not  on  the  ground  of 
contract.  In  the  cases  cited  the  suit  was  against  the  infant, 
in  respect  of  a  &aud,  and  redress  was  given  against  him 
because  he  had  been  guilty  of  fraud.  Therefore  those 
cases  do  not  shew  that  fraud  is  an  answer  to  a  plea  of 
infancy,  which,  both  at  law  and  in  equity,  avoids  a  con- 
tract except  for  necessaries ;  though  a  Court  of  equity 
would  compel  the  infant  to  make  restitution  or  do  equity. 

Moreover,  the  replication  is  a  departure.  The  decla- 
ration is  on  a  contract  for  money  payable  for  goods 
supplied  to  the  defendant ;  the  plea  answers  that :  the 
plaintiff  seeks  to  put  the  plea  aside  by  replying  a  tort. 
That  is  a  departure,  the  nature,  of  the  cause  of  action 
being  changed.    . 

Crompton  J.  It  is  clear  that  if  this  had  professed  to 
be  a  replication  based  upon  legal,  and  not  upon  equitable 
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grounds^  it  would  not  prevent  the  defence  pleaded  hy  the 
plea  from  being  applicable  to  the  action.     It  is  dear  on 
the  authorities^  both  as  to  coverture  and  infancy,  which 
stand  on  the  same  footings  that^  whenever  a  tort  is  con- 
nected with  a  contract  made  with  a  married  woman  or 
an  infant^  it  does  not  prevent  them  from  pleading  their 
incapacity  to  contract.  The  case  of  Wright  v.  Leonard  (a) 
is  a  strong  authority  on  this  point.     My  brothers  IFil- 
liams  and  fVilles,  who  differed  from  the  rest  of  the  Court 
in  holding  that  there  was  a  cause  of  action  against  the 
husband  and  wife^  admitted  that  a  married  woman  is 
exempted  from  liability  for  fraud  where  it  is  directly  con- 
nected with  a  contract  made  with  her^  and  is  the  means 
of  effecting  it^  and  part  of  the  same  transaction,  which 
is  the  principle  of  the  decision  in  The  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst  and  Wife  (i) ;  though  they 
disputed  the  application  of  the  principle  to  that  case  on 
the  ground  that  there  had  been  no  contract  with  the 
wife.      That  therefore  is  a  strong  authority  that  the 
replication  would  be  a  departure  if  set  up  as  avoiding 
the  plea. 

Then  is  it  matter  which  may  be  set  up,  in  a  replication 
upon  equitable  grounds^  under  sect.  85  of  The  Common 
Law  Procedure  Act,  1854  ?  I  think  not  I  adhere  to 
the  rule  stated  by  Mr.  Bullen  and  Mr.  Leake  in  the 
passage  which  I  have  read  (c) ;  and  I  think  that  this 
replication  would  be  a  departure  in  equity  as  well  as  law, 
because  the  matter  it  sets  up  is  an  equitable  rigl\t  com- 
poimded  of  tort  and  contract.  This  is  not  matter  on 
which  the  plaintiff  might  have  gone  into  a  Court  of  equity. 
There  have  been  cases  in  which  a  Court  of  equity  has 

(a)  11  C.  B.  N.  S,  258.  (b)  9  Exch,  422. 

(c)  See  p.  839. 
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acted  in  the  exercise  of  its  peculiar  jurisdiction  as  to        1862. 
&aud^  which  is  different  from  that  in  our  Courts ;  but  we      Bartlbtt"^ 
are  not  to  act  as  a  Court  of  equity  in  enforcing  mere       wblls. 
equitable  rights.  The  nearest  case  to  this  is  Vorley  v.  Bar- 
rati  (a),  where  the  plaintiff  sued  for  contribution  as  surety; 
the  replication  did  not  substitute  a  new  right  and  alter 
the  original  liability,  but  set  up  a  subsequent  dischai^e. 
The  answer  to  the  plea  there  was  that  there  was  a  mis- 
take or  collusion,  which  is  different  from  setting  up  an 
answer  which  goes  to  a  different  course  of  action.     I 
think  that  the  rule  is  that  an  equitable  replication  can- 
not be  pleaded  to  a  legal  plea  if  it  merely  shews  that  the 
plaintiff  has  some  right  in  equity,  which  is  ground  for 
applying  to  a  Court  of  equity. 

Also  the  replication  is  bad  as  a  departure,  which  is 
an  objection  open  on  general  demurrer  (though  there 
has  been  some  doubt  as  to  that),  because  it  sets  up  a 
tort,  the  original  cause  of  action  being  a  contract 

Mellor  J.  I  am  of  the  same  opinion.  An  equi* 
table  ground  is  relied  upon  in  the  replication,  and  one 
which  is  matter  for  a  suit  in  a  Court  of  equity :  that  is 
not  within  sect.  85  of  The  Common  Law  Procedure 
Act,  1854. 

I  am  also  of  opinion  that  the  replication  is  a  depar- 
ture :  and  therefore,  on  both  grpunds,  the  demurrer  ought 
to  be  allowed. 

Judgment  for  the  defendant. 

(a)  1  C.  5.  N.  8.  225. 
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Ex  parte  Wooldhidqe. 


Of^fiffliB  Bnle  16  of  a  fiiendlT  socie^  prorided,  that  a,  dispnte  of  any 

Society  whalaoavet  arimng  under  the  rule«  should  be  referred  to  *  cotnm 

18  *  19  Ftrf.  -^r  "''"  ^1  "*?  member  in  the  reeeipt  of  the  gifts  of  the  Society 
r  ^  u  41  43  f"'""'  impoaing  Dn  the  Society  -wta  to  be  expelled.  A  meirbeT  ( 
juritdiction  Sonety  'n  the  receipt  of  pay  WM  charged  with  receiviog  full  pay 
of  Coimlv  *"  "**  ""'y  Botitlea  to  half  p»y,  and,  the  matter  being  ref«ted 

Q^iift.  committee  under  rule  tfl.  he  was  expelled,  but  wilhont  being  heaid  I 

the  committee.      LTjiod  application  for  a  maniiamaa  to  reinstate  hin 

member  of  the  Society, 

1.  Held  by  Crompton,  BJaekbum  and  MtSor  JJ.,  Coekhitr* 
dubitante,  that  the  County  Court  had  Joiisdiction,  tmder  atat.  18 
Vict.  c.  63.  «.  41,  42,  to  order  him  to  be  reinstated,  if  he  had 
iinpropet^y  expelled. 

2.  Qutrre,  wbether  this  *M  a  diBpute  irilhin  mle  16 ;  but,  if  it 
held  that  the  County  Court  might  oroer  the  Society  to  hear  the  appli 

^HIS  vas  an  application  for  a  rule  calling  upon 
Loyal  Nelson  Lodge  of  the  Midland  Counties  Oi 
of  Odd  Fellows,  held  at  Woodside,  in  the  county  of  H 
cetter,  being  a  duly  registered  Friendly  Society,  to  si 
cause  why  a  mandamna  should  not  issue  command 
the  Society  to  leinstate  George  Wooldridffe  aa  a  mem) 
of  the  Society,  upon  Bcrrice  of  the  rule  on  the  secrets 
of  the  Society.  The  applicant  became  a  member  of  t 
Lodge  on  the  15th  Nooember,  1841.  In  August,  186 
he  became  blind,  imd  tinder  the  rules  of  the  club  I 
was  entitled  to  7t.  a  week  for  six  months  and  3s.  Gd. 
week  afterwards.  He  applied  for  and  received  his  sit 
pay  at  the  rate  of  Ta.  a  week  until  the  22d  April,  186 
It  was  then  discovered  that  he  bad  unintentionally  n 
ceived  full  pay  for  seven  weeks  longer  than,  accordin 
to  the  rules,  he  ought  to  have  received  it,  and  he  repai 
the  excess  to  the  treasurer  on  the  6th  May,  Paymen' 
at  the  reduced  rate  of  3*.  Qd.  a  week  were  made  to  tl 
applicant  from  that  time  until  the  13th  Ai^utt,  whc 
his  daughter,  upon  going  as  usual  for  the  sick  pay,  wi 
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told  by  the  secretaiy  that  orders  had  been  given  to  pay  1862 
no  more,  because  she  had  received  from  the  treasurer  Ex  parte 
a  full  week's  pay  on  the  6th  May,  when  the  money  Wooldridgb. 
received  in  excess  was  repaid ;  and  that,  for  that  reason, 
the  applicant  had  been  expelled  from  the  Lodge. 
The  applicant  was  required  to  attend  with  his  daugh- 
ter, on  the  Lodge  night,  on  the  26th  August  They 
did  so,  and  were  not  allowed  to  go  into  the  Lodge 
meeting-room ;  but  some  of  the  members  came  out  and 
repeated  that  he  had  received  too  much,  and  at  the  close 
of  the  evening  they  informed  him  that  they  did  not 
intend  to  pay  him  any  more.  In  answer  to  a  letter  by 
the  attorney  of  the  applicant,  demanding  his  pay,  one 
of  the  trustees  wrote,  on  the  5th  September y  1861,  as 
follows  : — "  Wooldridge'%  case,  of  the  Lodge  of  which  I 
am  trustee,  has  been  heard  before  two  committees,  and 
then  referred  to  the  whole  Lodge  according  to  jnile  16 ; 
and  it  was  clearly  proved  that  he  had  received  moneys 
unlawfully  in  receiving  whole  pay  when  he  should  only  -< 

have  received  half  pay,  and  that,  after  returning  some 
of  the  moneys  that  he  had  received,  he  again  sent,  and 
they  received  the  full  amount  again,  which  they  must  well 
know  that  they  were  doing  wrong.''  On  the  7th  October, 
which  was  the  usual  club  quarter  night,  the  applicant 
tendered  his  quarter's  money,  when  the  officer  who 
received  the  members'  payments,  one  of  the  trustees, 
said  that  they  would  not  receive  it :  they  had  crossed 
his  name  out  of  the  books. 

The  rules  of  the  Society  were  duly  certified  ^nd  en- 
rolled under  stat.  18  &  19  Vict  c.  63.  The  following 
were  referred  to. 

^'6.  That  this  Lodge  shall  consist  of  an  imlimited 
number  of  members ;  the  business  thereof  shall  be  con- 
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1862.        dacted  by  a  committee  of  management^  oonsistini 

— „     ■" —  the  following  officers,  via.,"  &c. ;  "  that   five  sliall  (i 

WooiDmiitaa.  ^  quorom.  The  meetings  shall  be  held  erery  Unrd  Jk 
day,  at  half-past  seren  o'clock  in  the  eremng,  and  i 
tinue  open  nntil  ten  o'clock,  when  it  shall  be  closed 
the  evening.  That  every  member  of  the  Lodge  i 
have  an  eqnal  voice  in  all  property  and  concerns  the 
and  when,  at  any  time,  the  rotes  are  equal,  the  preni 
shall  have  the  casting  vote." 

"  16.  That  if  a  dispute  arise,  under  the  mles,  in 
Lodge,  of  any  kind  whatsoever,  which  they  cannot 
veniently  settle,  they  must  refer  the  same  to  a  pri 
committee,  and,  if  the  same  be  not  settled  by  thei 
mutnal  satisfiwstioa,  it  shall  then  be  referred  to  the 
trict  committee,  and  their  dedsion  shall  be  final." 

"22.  That^any  member  in  the  receipt  of  the  gifl 
this  Lodge  being  found  imposing  thereon  by  stai 
himself  sick  and  incapable  of  following  his  employnn 

«  usual  trade  or  calling,  when  he  is  able,  or  actually  dc 

so,  shall  be  expeUed,"  &c. 

"  39.  If  any  officer,  member,  or  any  person  whatei 
by  false  representation  or  imposition,  shall  obtain  posa 
sion  of  any  moneys,  secmnties,  books,  papers  or  otl 
effects  of  this  Society,  or,  having  the  same  in  hia  p 
session,  shall  withhold  or  misapply  the  same,  or  sh 
wilfully  apply  any  part  of  the  same  to  purposes  otii 
than  those  expressed  or  directed  in  the  rules,  he  mi 
upon  complaint  made  by  any  person  on  behalf  of  tl 
Society,  be  summoned  before  two  justices,  and  if  tl 
justices  shall  determine  the  complaint  to  be  proved,  tbi 
shall  adjudge  and  order  him  to  deliver  up.  all  su< 
moneys,  securities,  books,  papers  or  other  effects,  or 
repay  the  amount  of  money  applied  improperly,  and 
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pay,   if  they  think  fit,  a  further  sum  of  money  not        1862. 
exceeding  20/.,  together  with  costs  not  exceeding  20*. ;       ExpartT 
and,  in  default,  the   said  justices  may  order  the  said 
person  so  convicted  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  time  not  exceeding  three  months.^' 

J,  E,  Davis y  in  support  of  the  application. — It  is 
doubtful  whether  this  is  a  dispute  over  which  the 
county  court  has  jurisdiction.  Stat.  18  &  19  Vict 
c.  63.  s.  40.  enacts :  '^  Every  dispute  between  any 
member  or  members  of  any  society  established  under 
this  Act  or  any  of  the  Acts  hereby  repealed,  or  any 
person  claiming  through  or  imder  a  member,  or  under 
the  rules  of  such  society,  and  the  trustee,  treasurer,  or 
other  oflScer,  or  the  committee  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  such  society,  and  the 
decision  so  made  shall  be  binding  and  conclusive  on  all 
parties,  without  appeal :  Provided  that  where  the  rules 
of  any  society  established  under  any  of  the  Acts  hereby 
repealed  shall  have  directed  disputes  to  be  referred  to 
justices,  such  disputes  shall,  from  and  after  the  1st 
August,  1855,  be  referred  to  and  decided  by  the  county 
court  as  hereinafter  mentioned.^'  The  proviso  taking 
away  the  jurisdiction  of  the  justices  was  repealed  by 
stat.  21  &  22  Vict  c.  101.  s,  5.,  and  their  jurisdiction 
to  decide  disputes  is  restored,  if  the  rules  so  direct.  By 
stat.  18  &  19  Vict,  c.  63.  s.  41. :  '*  All  applications  for 
the  removal  of  any  trustee,  or  for  any  other  relief,  order, 
or  direction,  or  for  the  settlement  of  disputes  that  may 
arise  or  may  have  arisen  in  any  society  the  rules  of 
which  do  not  prescribe  any  other  mode  of  settling  such 
disputes, shall  be  made  to  the  county  court  of 
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1862.        the  district  within  which  the  usua]  or  principal  place  of 
Ejt  parte      business  of  the  society  shall  be  situate ;  and  such  court 
WooLDRiDoa.  ghaii^  upQn  ^j^g  application  of  any  person  interested  in 

the  matter^  entertain  such  application^  and  give  such 
relief^  and  make  such  orders  and  directiona  in  relation 
to  the  matter  of  such  application^  as  hereinafter  men- 
tioned, or  as  may  now  be  given  or  made  by  the  Court 

of  Chancery  in  respect  either  of  its  ordinary  or  its 

• 

special  or  statutory  jurisdiction."  In  this  case,  rule  16 
directs  that  disputes  between  a  member  and  the  Society 
shall  be  determined  by  a  private  conunittee ;  a  reference 
under  that  rule  has  taken  place,  and  the  Society  have 
proceeded  to  expel  the  applicant.  But  the  applicant 
has  never  been  heard,  and  rule  22,  which  provides  for 
the  expulsion  of  a  member  in  certain  cases,  is  not  appli- 
cable to  this  case.  If  fraud  is  alleged,  proceedings 
should  be  taken  under  rule  39,  or  sect.  24  of  stat. 
18  &  19  Vict  c.  63.  [Blackburn  J.  Does  not  sect.  41 
provide  for  disputes  as  to  whether  a  member  has  been 
rightly  expelled  ?  Sect.  42  gives  power  to  the  county 
court  judge  to  adjudge  the  restoration  of  a  member :  it 
enacts :  "  where  the  order  of  the  said  court  shall  be  for 
the  doing  of  some  act,  not  being  for  the  payment  of 
money,  it  shall  be  lawful  for  the  judge  of  such  county 
court  in  his  said  order  to  order  the  party  to  do  such 
act,"  &C.  Cockbum  C.  J.  If  the  Society  have  taken 
upon  themselves  to  expel  a  member,  I  doubt  whether 
the  county  court  has  jurisdiction :  it  would  be  an  answer 
that  the  applicant  was  not  a  member.]  Stat.  10  G.  4. 
c.  56.  s.  27.  enacted  that  provision  should  be  made  by 
the  rules  of  the  Society  specifying  whether  disputes 
should  be  referred  to  justices  or  to  arbitration ;  and,  in 
the  former  alternative,  jurisdiction  being  given  by  sect.  28 
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to  justices  to  determine  disputes^  this  Court  has  fre-        1862. 
quently  interfered  by  mandamus  to  compel  justices  to      Ex  parte 
entertain  applications  by  persons  thinking  themselves  Wooli^ridob. 
aggrieved.     [Blackburn  J.     Re  Hoey  v.  M^Farlane  (a) 
decides  that  stat.  18  &  19  Vict.  c.  63.  s,  41.  gives  the 
county  court  all  the  remedial  powers  previously  possessed 
by  the  Court  of  Chancery.] 

CocKBURN  C.  J.  The  first  question  is  whether  the 
expulsion  was  not  altogether  idle  and  vain^  inasmuch  w^, 
on  the  facts  stated^  there  was  no  ground  for  expulsion. 
It  is  also  a  question  whether  the  matter  was  a  dispute 
which  could,  by  the  16th  rule,  be  referred  to  the  com- 
mittee. If  it  was,  the  committee  do  not  appear  to  have 
acted  judicially,  but  only  to  have  reported.  If  there 
was  no  expulsion,  the  matter  would  be  the  ground  of  an 
application  to  the  county  court.  And,  if  the  committee 
have  not  heard  the  applicant,  he  could  get  an  order  of 
the  judge  of  the  county  court  on  them  to  hear  him- 

My  brothers,  however,  have  no  doubt  that  the  county 
court  has  jurisdiction  to  order  that  the  applicant  be  rein- 
stated if  he  has  been  improperly  expelled ;  and  there  is 
an  authority  to  that  effect.  That  being  so,  this  Court 
has  no  jurisdiction. 

When  the  judge  of  the  county  court  has  made  that 
order,  if  the  pay  is  still  withheld,  he  should  inquire  into 
that ;  and,  if  the  dispute  was  within  the  16th  rule,  he 
should  direct  the  Lodge  to  hear  the  applicant  according 
to  that  rule,  or,  if  not  within  the  rule,  he  should  decide 
the  case  and  give  relief. 

Crompton,  Blackburn  and  Mellor  JJ.  concurred. 

Rule  discharged. 

(a)  4  a  B,  N.  8. 718. 
VOL.   I.  3    L  B.    &   S. 
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Monday^ 
January  20th. 

Indictment, 
Nolle  pro- 
aequu 
Power  of 
Attorney 
General. 


The  Queen,  on  the  prosecution  of  Gregk)by, 

against  Allen. 

1.  The  Attorney  General  has  power  to  enter  a  nolle  pfrosequi  on  an 
indictment  without  calling  upon  tne  prosecutor  to  shew  cause  why  that 
should  not  be  done  ;  and  where  he  has  clone  so  this  Court  will  not  inteifeare. 

2.  Qiusrey  whether  the  nolle  prosequi  has  the  effect  of  putting  an  end 
to  the  prosecution  altogether  ? 

TNDTCTMENT  charged  that  the  defendant^  on  the 
13th  September  instant^  at  the  Cnstoni  House,  in  the 
city  of  London,  unlawfully,  wilfully,  knowingly  and  cor- 
ruptly did  give  certain  false  evidence  on  his  examination 
on  oath  before  Ralph   William  Grey  Esq.^   one  of  the 
Commissioners  of  Her  Majesty's  Customs^   then  con- 
ducting a  certain  inquiry  under  and  in  pursuance  of 
sect.  38  of  The  Supplemental  Customs  Consolidation 
Act,  1855  (18  &  19  Vict.  c.  96.),  and  thereby  unlawfully 
and  knowingly  did  commit  wilful  and  corrupt  perjury, 
contrary  to  the  statute,  &c. 

A  true  bill  having  been  found  at  the  October  Sessions 
of  the  Central  Criminal  Court  in  1861,  the  indictment 
was  removed  into  this  Court  by  certiorari  at  the  in- 
stance of  the  defendant;  and,  on  the  26th  NovenAer 
following,  a  nolle  prosequi  was  entered  in   pursuance 
of  an  order  of  the  Attorney  General,  addressed  to  the 
Queen's  coroner  and  attorney ;  which,  after  reciting  that 
an  indictment  had  been  found  at  the  Central  Criminal 
Court  against  the  defendant  for  alleged  perjury,  which 
was  removed  by  certiorari  into  this  Court,  proceeded : 
'^  And  whereas  it  is  deemed  advisable  that  a  nolle  pro- 
sequi should  be  entered  to  the  said  indictment.     These 
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are  therefore  to  authorize  and  require  you  to  enter,  or        1862. 
cause  to  be  entered,  a  nolle  prosequi  to  the  said  indict-     The  Queen 
ment. 

''  Dated  this  26th  day  o{  November,  1861. 

"  fV.  Athei^oti:' 

J,  J.  Powell,  on  behalf  of  the  prosecutor,  moved,  upon 
affidavits,  for  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  prosecutor  should  not  be  at  liberty  to 
proceed  to  the  trial  of  the  indictment,  notwithstanding 
the  nolle  prosequi. 

First,  the  nolle  prosequi   has  been  entered  irregu- 
larly; and  therefore   the  indictment  is  still   in  force. 
The  Attorney  General  has  no  power  to  enter  a  nolle 
prosequi   without    calling   the   prosecutor  before   him 
and  hearing  the  parties.     In  The  Crown  Circuit  Com^ 
panion,  9th  ed.,  p.  22,  10th  ed.  by  Ryland,  p.  25,  it 
is   said  that  if  the   defendant  has  an  action  brought 
against  him  for  the  same  offence  of  which  he  stands 
indicted,  he  may  apply  to  the  Attorney  General  for  a 
nolle  prosequi  to  be  entered  on  the  indictment,  and  must 
first  procure  a  certificate  from  the  clerk  of  the  peace  of  the 
substance  of  the  indictment,  which  must  be  annexed 
to  a  proper  affidavit,  "  whereupon  the  Attorney  General 
will  grant  a  summons,  directed  to  the  prosecutor,  to 
attend  him  on  such  a  day,  to  shew  cause  why  a  nolle 
prosequi  should  not  be  entered  on  such  indictment.^' 
\_Crompton   J.      That  is  only  done  by  the  Attorney 
General  for  his  own  information ;  but  he  may  enter  a 
nolle  prosequi  in  Court.     Blackburn  J.     The  Attorney 
General  has  the  same  right  to  enter  a  nolle  prosequi  on 
behalf  of  the  Crown  as  a  plaintiff  has  in  a  civil  suit.]    In 
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Allen. 


2  Gude^s  Practice  of  the  Crown  Side  of  the  King's  Bench, 
p.  550,  it  is  said :  "  The  application  for  a  nolle  prosequi 
must  be  by  petition  to  the  Attorney  General,  stating  the 
facts;  but  where  it  is  for  a  public  ofTence  he  will  not 
interfere.    Rex  v.  Evelyn  and  others,  Trin.  Vacation, 
1820.     In  order  to  procure  a  nolle  prosequi  to  stay 
proceedings  upon  an  information  or  indictment,  at  the 
instance  of  a  defendant,  an  affidavit  of  the  circumstances 
must  be  made,  and  a  summons  to  shew  cause  obtained 
from  the  Attorney  General,  which  may  be  attended  by 
counsel ;  and  upon  hearing  what  is  alleged  an  order  is 
granted  or  refused ''  {a).     [Cockbum  C.  J.     It  is  not 
said  that  the  Attorney  General  cannot  grant  his  fiat 
without  hearing  the  parties.     Crompton  J.    When  the 
prosecutor  wants  to  stop  a  prosecution  for  a  public 
offence  it  is  a  rule  of  practice,  for  fear  of  collusion,  that 
he  must  do  it  through  the  Attorney  GeneraL]     The 
Crown  may  pardon  before  inquiry,  but  the  Attorney 
General  has  not  this  power  of  preventing  inquiry. 

Secondly,  assuming  that  the  Attorney  General  has 
power  to  enter  a  nolle  prosequi  without  hearing  the 
parties,  the  nolle  prosequi  is  only  a  temporary  stay  of 
proceedings ;  and  it  is  competent  for  the  Court  to  order 
the  prosecution  to  proceed,  without  putting  the  prose- 
cutor to  the  expence  of  a  fresh  indictment.  [^Cochbum 
,C.  J.  The  Attorney  General  might  enter  a  nolle  pro- 
sequi toties  quoties.]  From  respect  to  this  Court  he 
would  not  do  so.  [^Cockbum  C.  J.  He  would,  as  a 
public  officer,  act  upon  his  own  responsibility.]  And 
this  Court  would  also  act  upon  its  sense  of  the  justice 
of  the  case.     In  Goddard  v.  Smith  (i)  HoU  C.  J.  said. 


(a)  See  1  ChitU  Crim,  Law,  p.  478,  479,  2d  ed. 

(b)  6  Mod.  261,  262. 
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"  that  the  entering  a  nolle  prosequi  was  only  pntting  the  1862. 
defendant  sine  die,  and  so  far  fJrom  discharging  him  from  xhe  Quekn 
the  oflFence,  that  it  did  not  discharge  any  further  prosecu-  allen. 
tion  upon  that  very  indictment,  but  that,  notwithstanding, 
new  process  might  be  made  out  upon  it."  And  "  this  here 
is  not  so  much  as  a  nonsuit,  for  the  indictment  stands 
still  in  force,  and  the  Attorney  General  must  [might]  make 
new  process  upon  it  when  he  pleases."  Powell  J.  "doubted 
of  the  effect  of  a  nolle  prosequi  upon  an  indictment, 
whether  it  discharged  the  indictment,  or  only  put  the 
defendant  without  day,  and  that  notwithstanding  the 
Attorney  General  might  issue  new  process  upon  it;" 
and  then  the  report  continues :  "  Holt  C.  J.  said  that 
he  had  known  it  thought  very  hard  that  the  Attorney 
General  should  enter  nolle  prosequi  upon  indictments, 
and  that  it  began  first  to  be  practised  in  the  latter  end 
of  King  Charles  the  Second's  reign ;"  and  he  ordered 
precedents  to  be  searched.  "  Harcourt,  master  of  the 
office.  There  never  has  been  any  proceedings  after  a 
nolle  prosequi."  "  Holt  C.  J.,  at  another  day,  declared, 
that  in  all  King  Charles  the  First's  time  there  is  no  pre- 
cedent of  a  nolle  prosequi  on  an  indictment.*'  And  in  7^« 
Queen  v.  Ridpath  (o)  it  was  said  by  the  Court,  p.  153, 
"  that  the  nolle  prosequi  was  neither  a  bar  nor  discharge." 
[^Blackburn  J.  That  seems  to  be  a  rather  loose  note.] 
In  Wallace's  Reporters,  3d  ed.,  p.  227,  the  6th  and  10th 
Modem  are  mentioned  among  those  volumes  of  Modem 
Reports  which  "  deserve  a  place  in  the  better  class  of  the 
old  reporters."  \^Blackbnrn  J.  In  The  Queen  v.  Rid- 
path  {a)  the  point  was  that  the  nolle  prosequi  was  not 
a  termination  of  the  proceedings  :  it  was  immaterial  to 
the  question  before  the  Court  whether  the  prosecution 

(a)  10  Mod.  lo2. 
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1862.  might  be  continued  by  a  firesh  indictment.]     In  Stret 

The  Quejeh"  ^^  TayUn^s  Case  {a),  which  was  an  information  uj 

Allxs  *^®  Statute  of  Usury,  it  was  held  that  a  nolle  prose 
was  no  bar  against  the  informer. 


CocKBURN  C.  J.  I  am  of  opinion  that  there  oiij 
to  be  no  rule  in  this  case.  It  is  an  undoubted  powei 
the  Attorney  General,  as  representative  of  the  Crown 
matters  of  criminal  judicature,  to  enter  a  nolle  prosec 
and  thereby  to  stay  proceedings  in  any  indictment 
criminal  proceeding.  No  instance  has  been  cited^  f 
therefore  it  may  be  presumed  that  none  can  be  fooudj 
which,  after  a  nolle  prosequi  has  been  entered  bj  the  \ 
of  the  Attorney  General,  this  Court  has  taken  upon  iU 
to  award  fresh  process  or  has  allowed  any  further  procec 
ings  to-  be  taken  on  the  indictment.  Nor^  if  the  Coi 
were  to  take  that  unprecedented  course,  is  there  anythn 
to  prevent  the  Attorney  General  from  entering  a  nol 
prosequi  toties  quoties.  It  is  not  for  us  to  create  a  pr 
cedent  which  is  contrary  to  the  established  practice,  an 
which  would  be  fraught  with  great  inconvenience.  On 
attention  has  been  called  to  the  practice  of  Attome; 
General  in  his  office,  as  laid  down  in  the  books,  to  summoi 
the  prosecutor,  and  hear  the  parties  before  granting  hii 
fiat  for  a  nolle  prosequi.  I  think  that  is  a  wholesome 
practice;  and  generally  the  law  officer  of  the  Crownj 
before  entering  a  nolle  prosequi  either  ex  mero  motu  oi 
at  the  instance  of  the  defendant,  and  thereby  debarring 
the  prosecutor  &om  proceeding  further,  would  act  wisel]? 
in  calUng  the  prosecutor  before  him ;  but,  firom  particuha 
circumstances  known  to  him,  or  from  the  nature  of  the 
charge,  he  may  feel  called  upon  to  grant  his  fiat  for  i 

(rt)  1  Leon,  119. 
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nolle  prosequi  without  adopting  that  course.     Suppose        1862. 
it  possible  that  there  could  be  an  abuse  of  his  power  by    The  Queen 
the  Attorney  General,  or  injustice  in  the  exercise  of  it,       allbn 
the  remedy  is  by  holding  him  responsible  for  his  acta 
before  the  great   tribunal  of  this  country,  the    High. 
Court  of  Parliament     I  have  no  doubt  that  the  Attor- 
ney General  has  this  power ;  and  this  Court  has  never 
interfered  with  it. 

Crompton  J.  It  would  be  very  mischievous,  by 
granting  a  rule  nisi,  to  raise  any  doubt  in  so  clear  a 
matter.  In  this  country,  where  private  individuals  are 
allowed  to  prefer  indictments  in  the  name  of  the  Crown, 
it  is  very  desirable  that  there  should  be  some  tribunal 
having  authority  to  say  whether  it  is  proper  to  proceed 
farther  in  a  prosecution.  That  power  is  vested  by  the 
constitution  in  the  Attorney  General,  and  not  in  this 
Court.  The  Attorney  General  may  enter  a  nolle  pro- 
sequi ex  mero  motu.  The  practice,  that  there  should 
be  a  summons  to  the  prosecutor  to  shew  cause  why  the 
Attorney  General  should  not  grant  his  fiat,  is  generally 
satisfactory,  but  he  is  the  judge  whether  a  nolle  prosequi 
should  be  entered,  and  there  is  nothing  in  the  books  to 
shew  that  he  cannot  do  it  without  hearing  the  parties. 
Moreover,  there  is  nothing  in  this  case  to  shew  that  we 
ought  to  interfere  if  we  had  the  power. 

Then,  the  nolle  prosequi  being  on  the  record,  there  is  an 
end  of  this  prosecution ;  but  the  question  remains  whether 
that  is  final  or  not.  I  rather  think,  however,  that  Mr.  Arch-^ 
bold,  in  his  Practice  of  the  Crown  Office,  is  right,  when  he 
says,  p.  62,  that  it  '*  has  the  effect  of  putting  an  end  to  the 
prosecution  altogether.^'    It  is  said  that,  notwithstanding 
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▼. 

Alleh. 


that  the  Attorney  General  may  interfere  in  any  pposecu- 
tion  in  any  Court  in  England^  and  stop  it,  this  Court  may 
afterwards  award  process.     Goddard  v.  Smith  (a)  only 
decided  that  the  entry  of  a  nolle  prosequi  is  not  a  dedsioii 
on  the  merits  of  the  prosecution :  the  Court,  in  the  course 
of  the  argument,  said  that  the  Attorney  General  might 
issue  new  process  upon  the  indictment ;  but,  as  I  have 
said,  I  rather  think  the  nolle  prosequi  puts  an  end  to 
the  prosecution.     In  Stretton  and  Taylor's  Case  (Jb)  the 
prosecutor  was  claiming  something  for  himself  as  well 
as  for  the  Crown :  and  the  Attorney  General  could  not, 
by  entering  a  nolle  prosequi,  take  away  the  right  of  the 
informer.     In   The  Queen  v.  Ridpath  (c)  there   was  a 
mistake  in  the  pleading,  and,  upon  another  information 
being  exhibited  against  the  defendant,  the  Court  had  to 
consider  what  was  the  eflfect  of  a  nolle  prosequi  on  the 
recognizances  entered  into  by  the  defendant  and  his 
sureties,  and  they  held  that  the  nolle  prosequi  was  not  a 
discharge;  but  they  must  have  held  that  the  original 
information  was  at  an  end ;  because  there  cannot  be  two 
prosecutions  against  a  man  for  the  same  offence  at  the 
same  time :  that  is  contrary  to  what  the  Court  said  in 
Goddard  y.  Smith  (a).     The  Attorney  General  has  this 
power,  and  if  he  misuses  it  this  Court  cannot  interfere. 


Blackburn  J.  I  do  not  express  an  opinion  whether, 
after  a  nolle  prosequi  has  been  entered,  the  prosecutor  can 
proceed  with  a  fresh  indictment.  But  the  power  of  deter- 
mining whether  the  prosecution  of  an  indictment  shall 
go  on  or  not,  is  entrusted  to  the  Attorney  General,  who 


(a)  6  Mod,  261,  262. 


(h)  1  Leon,  119. 
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is  the  great  law  officer  of  the  Crown ;  and  whether  he        1862. 
is  right  or  wrong  this  Court  cannot  interfere.  The  Qubbm 


Mellob  J.  I  am  of  the  same  opinion.  If  we  were 
to  interfere  in  the  manner  suggested^  a  serious  conflict 
might  arise  between  the  jurisdiction  of  this  Court  and 
the  functions  of  the  Attorney  General. 

Rule  refused. 


▼. 

Allkn. 


Jackson  against  Everett.  Monday, 

*^  January  20th. 

1.  Stat.  43  G,  3.  c,  46.  s,  4.,  by  which  "  in  all  actions  upon  any  jndg-  Actum  on 
ment  recovered  the  plaintiff  shiall  not  recover  costs  of  suit"  unless  by  jtulgment, 
order  of  the  Court  or  a  Judge,  does  not  apply  where  a  count  for  another    Costs. 

cause  of  action  is  joined  with  a  count  upon  a  judgment.  43  G,  3.  o.  46L 

2.  Action  upon  a  judgment  and  for  use  and  occupation.    To  the  count  #.  4. 
on  the  judgment  the  defendant  pleaded  nul  tiel  record,  and  to  the  count 

for  use  and  occupation  brought  money  into  Court,  which  the  plaintiff 
accepted  in  satisfaction.  Held,  that  the  plaintiff  having  succeeded  on 
both  causes  of  action,  was  entitled  to  costs  on  both  without  an  order  of 
the  Court  or  a  Judge. 

^  PHE  first  count  of  the  declaration  was  upon  a  judg- 
ment recovered  by  the  plaintiff  against  the  defendant 
for  a  debt  of  12/.  10s.  6d.  and  4/.  Is.  costs:  there  were 
also  counts  for  use  and  occupation  of  a  dwelling  house, 
and  upon  accounts  stated. 

The  defendant  pleaded  to  the  first  count  that  there 
was  no  record  of  the  supposed  judgment ;  and  as  to  the 
second  and  third  counts,  he  brought  9/.  into  Court, 
which  the  plaintiff  accepted  in  satisfaction. 

Issue  was  joined  on  the  first  plea ;  and  on  the  trial, 
the  record  in   the  cause  of  Jackson  v.  Everett  being 


858 


1862. 


Jackson 

V. 
EVXBKTT. 


HILARY  TERM. 

produced,  judgment  was  ordered  to  be  entered  for  the 
plaintiff,  and  he  signed  judgment  for  13L  lis,  Bd. 

At  the  attendance  before  tbe  Master,  pursuant  to 
a  notice  to  tax  the  plaintiff^s  costs,  tbe  defendant's 
attorney  objected  to  the  Master's  autbority  to  tax 
the  costs,  on  the  groimd  that,  this  action  being  on  a 
judgment,  the  plaintiff  was  not  entitled  to  recover  lus 
costs  without  the  order  of  the  Court,  and  tbat  no  such 
order  had  been  made.  But  the  Master  stated,  that  as 
this  action  was  partly  on  a  judgment  recovered,  and 
partly  on  a  separate  cause  of  action,  and  tbe  plaintiff 
had  recovered  the  whole  amount  claimed,  he  bad  power, 
according  to  two  decisions  recently  made  by  Bram- 
well  B.,  after  consulting  other  Judges,  under  similar 
circumstances,  to  tax  the  costs,  and  he  accordingly 
taxed  them  and  made  his  allocatur  for  122.  17s.  6d. 
It  further  appeared  that  the  action  in  wbicb  judg- 
ment was  recovered  was  brought  to  recover  36/.  due  for 
rent,  on  account  whereof  the  defendant  paid  27L ;  tbat 
he  afterwards  called  at  the  office  of  the  attorneys  for 
the  plaintiff  for  the  purpose  of  paying  the  balance  of 
the  debt  and  costs  in  the  first  mentioned  suit,  wben 
they  informed  him  that  judgment  bad  been  signed 
in  the  action,  and  claimed  16L  lis.  6(L  the  amount  of 
such  judgment,  and  1/.  5«.  for  a  writ  of  execution 
issued  on  the  judgment,  whicb  he  declined  to  pay, 
on  the  groimd  that  there  was  only  9L  due  in  respect 
of  the  debt,  and  the  costs  had  been  unnecessarily 
incurred. 

In  Michaelmas  Term,  1861, 

Gibbons  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  Master's  allocatur  should  not  be 
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set  aside  or  varied^  so  far  as  it  related  to  the  costs  of  the        1862. 
action  on  the  judgment  and  of  the  issue  relating  to  the      Jacksoh 
plea  of  nul  tiel  record^  on  the  ground  that  there  was      evs&ett. 
no  rule  or  order  allowing  costs.     He  dted  Adams  v. 
Ready  (a). 

Raymond  shewed  cause. — This  is  not  an  action  upon 
a  judgment  within  stat.  43  G.  3.  c.  46.  s,  4,,  which 
enacts^  "  that  in  all  actions  which  shall  be  brought  in 
England  or  Ireland,  from  and  afker  the  said  1st  day  of 
June  in  the  said  year  of  our  Lord  1803,  upon  any  judg- 
ment recovered,  or  which  shall  be  recovered,  in  any  CJourt 
in  England  or  Ireland,  the  plaintiff  or  plaintiffs  in  such 
action  on  the  judgment,  shall  not  recover  or  be  entitled 
to  any  costs  of  suit,  unless  the  Coiirt  in  which  such 
action  on  the  judgment  shall  be  brought,  or  some  Judge, 
of  the  same  Court  shall  otherwise  order.^'  That  applies 
only  to  an  action  upon  a  judgment  simpUciter.  The 
section  in  its  terms  extends  to  judgments  recovered  at 
the  time  of  the  passing  of  the  Act,  and  the  legislatiire 
could  not  have  intended  to  deprive  parties  of  a  vested 
right  to  costs,  which  a  plaintiff  then  had,  if  the  action 
included  other  matters  besides  the  judgment.  [Cramp- 
ton  J.  Suppose  the  plaintiff  put  into  his  declaration 
upon  a  judgment  a  count  for  the  consideration  of  the 
judgment,  would  not  that  be  an  evasion  of  the  statute?] 
In  that  case  there  would  not  be  two  distinct  causes  Ox 
action,  because  the  latter  would  merge  in  the  former. 
[Cockburn  C.  J.  May  not  each  count  in  this  declaration 
be  treated  as  a  separate  action?  Crompton  J.  If  the 
declaration  is  taken  divisim,  the  plaintiff  might  apply 
to  the  Court  or  a  Judge  for  an  order  for  costs  on  the 

(a)  6  //;  #  N.  261. 
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count  upon  the  judgment.]     There  is  only  one  writ,  and 
the  costs  are  general. 

Gibbons,  contra.     The  plaintiff  seeks  to   e^ade  the 
enactment  in  stat.  43  G.  3.  c.  46.  s,  4.      [[He  referred 
to  the  facts  stated  in   the  affidavits.]      {^Crompton  J. 
Whether  the  plaintiff  is  entitled  to  these  taxed  costs  or 
not  arises  on  the  record^  and  we  cannot  take  the  fiicts 
into  consideration.]     As  far  as  regards  the  first  county 
this  is  not  less  an  action  upon  a  judgment  because  judg- 
ment in  it  is  recovered  for  something  else.     In  Bell  v. 
Waldron{a\  where  the  plaintiff  obtained  the  benefit  of 
execution  against  the  defendant's  person  by  suing  on  two 
judgments  and  so  recovering  upwards   of  20/.,  Wight- 
man  J.  considered  that  the  plaintiff,  though  he  had  not 
been  guilty  of  improper  evasion  of  stat.  7  &  8  FicL  c.  86, 
s.  57.,  ought  not  to  be  allowed  his  costs.      The  legis- 
lature iatended,  by  sect.  4  of  stat.  43  G.  3.  c.  46.,  that 
a  person  against  whom  a  judgment  had  been  recovered 
should  not  be  harrassed  by  a  fresh  action  on  the  judgment 
and  costs ;  and  the  section  may  be  read  as  if  the  words 
in  respect  of  such  action"  were  in  it  after  the  words 
the  plaintiff  in  such  action  on  the  judgment  shall  not 
recover  or  be  entitled  to  any  costs  of  suit.''     In  Wood 
V.  Silleto  {b),  which  was  an  action  upon  a  judgment 
composed  partly  of  an  original  demand,  bearing  interest 
under  an  agreement  between  the  parties,  and  the  re- 
mainder of  money  due  upon  simple  contract,  an  appli- 
cation to  allow  the  defendant  to  pay  the  amount  of  the 
debt  into  Court  without  costs  was  refused.  \^Blackbum  J. 
In  1819,  when  that  case  was  decided,  no  plea  of  payment 
of  money  into  Court  could  be  pleaded :  the  case,  is  loosely 
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reported.     Cockburn  C.  J.     It  amounts  to  no  more  than        1862. 
this^  that  the  defendant  wanted  to  pay  into  Court  the      Jaoksoh 
amount  of  the  judgment  without  interest,  which  the      evieett. 
plaintiflF  refused  to  accept,  and  the  Court  said  they  could 
not  accede  to  that  application,  because,  if  they  did,  it 
would  exclude  the  consideration  of  the  question  whether 
the  plaintiff  was  or  was  not  entitled  to  interest,  and 
therefore  the  cause  must  go  on.] 

Cockburn  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  dischai^ed.  Section  4  of  stat.  43  G.  3. 
c.  46.,  which  is  relied  on  by  the  defendant  in  support 
of  the  rule,  enacts :  [His  Lordship  read  the  section.] 
In  this  case  the  declaration  contains  a  count  upon  a 
judgment,  and  a  count  for  use  and  occupation;  and  it 
is  contended  that  the  action  is  not  within  the  terms  of 
sect  4,  because  it  is  not  an  action  on  the  judgment 
merely,  but  an  action  of  assumpsit,  with  a  count  added 
on  the  judgment.  The  case  is  certainly  not  strictly 
within  the  terms  of  the  enactment;  and  I  think,  though 
not  without  having  had  some  doubt  in  the  course  of  the 
argument,  that  we  cannot  carry  the  words  of  the  enact- 
ment further  than  they  import.  It  is  true  that  the 
construction  contended  for  by  Mr.  Raymond  affords  a 
plaintiff  an  opportunity  of  taking  the  case  out  of  the 
statute  by  adding  to  a  count  upon  a  judgment  a  count 
on  some  other  cause  of  action,  and  so  the  statute  may 
be  improperly  evaded ;  but  when  that  abuse  is  shewn  to 
exist,  it  may  be  redressed  by  an  application  to  the  equi- 
table jurisdiction  of  the  Court.  On  the  other  hand,  the 
defendant  may  protect  himself  from  the  costs  of  the 
action  either  by  paying  into  Court  the  amount  sought 


863  HILARY   TERM. 

1862.       ^  ^  reooverod  in  the  count  upon  the  judgment,  or  b 
j^CT^Bo^      letting  judgment  go  by  de&nlt  as  to  that  count;  i 
^'  which  case  the  costs  would  be  comparativelj  little  c 

nothing.     And  it  is  obvious  that  the  defendant  agaim 
whom  an  action  is  brought,  not  only  upon  the  judgmei 
but  on  the  other  cause  of  action,  is  not  placed  in  a  won 
I  situation  than  he  would  be  in  if  separate  actions  wei 

brought ;  because,  by  having  only  one  action  bioQgl 
against  him,  he  is  saved  firom  the  costs  of  a  douU 
execution. 

I  do  not  decide  this  rule  upon  the  merits  of  the  caa 
because  it  is  a  matter  of  law;  but  I  advert  to  the  &c 
as  iUustrating  the  grounds  of  expediency  which  are  : 
favour  of  our  decision.  It  is  plain  that  the  defenda 
sought  by  a  cunning  device  to  bring  hitng^lf  with 
sect.  4  of  stat.  43  G.  8.  c.  46.,  and  so  deprive  the  pUd 
tiff  of  any  daim  for  costs.  The  plaintiff  was  sued  cm 
judgment  and  on  a  cause  of  action  in  assumpsit;  ! 
could  not  dispute  that  16/.  was  due  on  the  jadgmeu 
and  he  admitted  that  9/.  was  due  on  the  count 
assumpsit.  When  he  did  not  succeed  in  stopping  i 
action  by  an  offer  to  pay  9/L  and  costs,  he  pleaded  u 
tiel  record,  and  paid  9iL  into  Court.  As  the  16/.  w 
justly  due,  the  defendant  might  have  relieved  hims 
from  further  proceedings  by  payment  of  that  sum  aj 
therefore  it  is  dear  that  while  there  may  be  an  abu 
on  the  one  hand  which  may  be  corrected,  on  the  oth 
hand,  if  we  were  to  adopt  the  construction  of  the  statu 
contended  for  by  Mr.  Gibbons^  considerable  abuse  migi 
be  committed  by  defendants  where  a  count  on  a  judj 
ment  is  added  to  a  count  on  another  cause  of  action. 

Upon  the  whole,  I  think  we  shall  do  best  by  adheriz 
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to  the  strict  letter  of  the  statute ;  more  especially  as  1862. 

we  learn  from  my  brother  Cromptofiy  who  has  had  com-  Jacksom 

munication  with  my  brother  Bramwell^  that  that  view  EvgaBxr 
has  been  acted  on  at  Chambers. 

Crompton  J.  I  also  have  entertained  considerable 
doubt  upon  this  point.  As  far  as  authority  goes,  it  is 
in  favour  of  the  plaintiff^s  construction  of  sect  4  of 
Stat.  43  G.  3.  c.  46.  My  brother  Bramwell,  after  con- 
sulting one  or  two  of  his  brethren,  has  so  decided  at  Cham- 
bers, and  I  have  followed  that  decision.  Moreover,  the 
words  of  the  section  "  In  all  actions  upon  any  judg 
ment,^^  prima  facie,  mean  actions  on  a  judgment,  and 
nothing  else.  The  intention  of  the  legislatiire  seems  to 
have  been  to  put  a  penalty  on  a  plaintiff  proceeding 
upon  a  judgment  by  a  fresh  action  when  he  might  have 
the  fruits  of  the  first  action  by  taking  out  execution 
upon  the  judgment.  It  should^  however,  be  remembered, 
that  when  the  Act  passed  the  action  upon  a  judgment 
could  only  be  an  action  of  debt,  and  very  few  causes  of 
action  could  be  joined  with  a  count  upon  a  judgment, 
which  may  account  for  the  words  of  the  section  apply- 
ing only  to  actions  upon  judgments  simpliciter.  In  the 
present  state  of  the  law,  which  allows  the  joinder  of 
several  causes  of  action,  it  is  rather  for  the  advantage 
of  a  party  against  whom  the  same  person  has  a  judg- 
ment and  another  cause  of  action  that  the  two  should 
be  joined. 

But  the  ground  of  our  decision  is,  that  the  words  of 
sect.  4  of  stat.  43  G.  3.  c.  46.  do  not  extend  to  an  action 
where  a  count  on  a  judgment  is  joined  with  a  count  on 
some  other  cause  of  action.     I  adhere  to  the  plain  words 
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18G2.        of  the  aectioii,  and  dierrfore  think  tint  the  rule  A 
be  made  absolate^  bat 


Blackbukn  J.    The  whde  questiGn  turns  on  aec 

of  sUt  43  G.  a  c.  4a.     Before  that  statote  a  plan 

would  have  had  his  coats  if  he  had  reooreared,  whei 

in  an  action  cm  a  judgment  alone,  or  on  a  jndgn 

and  some  other  caoae  of  action.     B  j  aect.  4  tihe  k 

ktore  has  altered  that  law  to  a  certain  extent.    I 

see  many  reasons  for  an  enactment   that,  where 

action  is  brought  on  a  judgment  jcMned  with  some  ot 

cause  of  action,  the  plaintiff  shoold  ncyt  recoier  i 

costs  on  that  part  whidi  rdates  to  the  judgment.     I 

looking  at  the  enactment,  we  do  not  find  the  w<»d8  * 

any  action  in  whidi  there  is  a  coont  npon  a  jodgmc 

the  plaintiff  shall  not  reoorer  costs  on  tK^f  eoont,'^ 

any  words  to  that  effect.    The  wcNnds  are  '*  the  pUin 

in  such  action  on  the  judgment  shall  not  reoorer  or 

entitled  to  any  costs  rf  suit,-*'  and  it  would  strain 

words  to  construe  them  as  meaning  that   the  nlmm 

should  not  recover  the  costs  <m  the  coont  on  the  jm 

ment     I  think  there  are  no  words  in  the  section  wh 

justify  me  in  saying  that  our  decision  shonld  be  in  h^n 

of  the  defendant. 

Bule  discharged,  without  cm 
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1862. 


The  Vestry  of  St.  Luke's,  Middlesex,  appellants,  Saturday, 

against  Lewis,  respondent.  

Meircq>olis 

1.  The  Metropolis  Local  Management  Act,   18  &  19  Vict.  c.  120.,    „^^j^t  j^ct 
empowers  the  vestry  or  district  board  of  the  parish  or  district,  if  neces-    ^g  ,.  jg  ^yicL 
BSLTYy  to  convert  an  insufficient  privy  into  a  watercloset.  ^      c  1^      Con- 

i.  In  a  parish  included  in  Schedule  A.  to  that  Act,  the  vestry,  in     '  ^JJ-^^  ^^ 
consequence  of  complaints  of  the  condition  of  two  privies  to  four  houses    „^-,,y  j^J^ 
in  a  court,  served  upon  the  owner  a  notice  to  do  certain  works,  which  he  ^^fii^clout, 
complied  with  so  far  as  to  fix  pans  to  the  closets,  but  not  in  providing 
water  supply.    The  surveyor  to  the  vestry,  after  due  notice  to  the  owner, 
entered  upon  and  inspected  the  premises,  and  opened  the  drains  passing 
under  the  footway  pavement  ana  connecting  the  privies  with  the  sewer, 
which  were  found  to  be  choked  and  blocked  up.  These  drains  he  cleansed 
and  put  in  order  at  the  expence  of  the  vestry,  which  then  served  notice 
on  the  owner,  requiring  him  to  find  water  supply  to  the  closets ;  to  which 
no  attention  having  been  paid,  the  vestry,  after  giring  notice  of  their 
intention  to  do  so,  enterea  on  the  premises  by  their  officers,  and  fixed 
a  cistern  upon  the  roof  of  the  privies,  removing  the  roof,  and  also  three 
courses  of  brick  work  on  the  upper  side  or  pitch  thereof  for  the  purpose 
of  procuring  a  level  base  for  the  cistern ;  the  roof  was  not  replaced,  but 
the  lower  part  of  the  cistern  formed  a  new  roof.     They  also  fitted  the 
necessary  plumber's  work  for  connecting  the  cistern  with  the  pipes  of 
the  water  company,  and  also  the  pipes  connecting  the  cistern  with  the 
pans  of  the  closets,  and  they  also  fixed  new  seats  m  the  privies.    "When 
the  officers  entered  on  the  premises  to  do  the  above  work,  the  pans  of 
both  the  privies  were  filled  and  choked  up  with  filth,  and  the  seats  and 
floor  were  covered  with  filth  in  consequence  of  the  want  of  water  supply. 
Held  that,  under  the  Act,  the  vestry  were  entitled  to  do  what  they  had 
done,  and  to  recover  the  expences  from  the  owner  of  the  houses. 

T^HE  following  case  was  stated  by  a  Metropolitan 
Police  Magistrate  for  the  opinion  of  the  Court 
under  stat.  20  &  21  Vict.  c.  43. 

This  case  is  the  result  of  a  summons  issued  by  the 
vestry  of  the  parish  of  Saint  Luke,  Middlesex  (which  is  a 
parish  included  in  Schedule  A,  to  the  Metropolis  Local 
Management  Act),  under  the  226th  section  of  the  said 
Act,  against  Mr.  Thomas  Lewis,  the  respondent,  as  follows, 
viz. 

''To  Mr.  Thomas  I^wis,  of  No.  82,  Upper  Street, 
Islington,  in  the  county  of  Middlesex,  the  owner  of  the 
preuiises  situate  at  JohrCs  Place,  Great  Arthur  Street,  in 
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the  parish  of  SaitU  Luke,  MtddUsex,  and  within 
Metropolitan  Police  Di&trict. 

"You  are  required  to  appear  before  me,  one  of 
Magistrates  of  the  Police  Conrts  of  the  Metrop 
sitting  at  the  Police  Court  at  derkentaeli,  within 
Metropolitan  Pohce  District,  on  Wedjuaday,  the  1 
day  of  December  instaut,  at  the  hour  of  twelvf 
noon,  to  shew  cause  why  an  order  should  not  be  m 
under  the  provisionB  of  The  Metropolis  Ijocal  Mani 
ment  Act,  1855,  requiring  you  to  pay  to  the  yesti] 
the  stud  parish  of  Saint  Luke,  Middlesex,  the  snm  of 
10s.,  being  the  expense  of  certain  works  executed  by 
said  vestry  upon  the  said  premises  John's  I^aee,  G 
Arthur  Street,  within  their  district,  under  the  said  '. 
tropoUs  Local  Klanagement  Act. 

"Given  under  my  hand  this  l^^dxy  of  December,  18 
(Signed)  "J.  H.  Bark 

Tliia  summons  was  heard  before  me  at  the  CUrkexx 
Police  Court,  on  Wednetday,  the  19th  Dtm;mher,  18 
The  facts,  as  proved  by  the  witnesses  for  the  appella 
(the  respondent  calling  no  evidence),  were  as  follows 

!Mr  Thomas  Lewis,  the  respondent,  is  the  owner 
four  houses  in  John's  Piace,  Great  Arthur  Street,  wh 
is  a  Court  in  the  parish  of  SaiiU  Luke,  and  which  hou 
were  erected  before  the  passing  of  The  MetropoUs  Lo 
Management  Act.  These  houses  have  attached  to  tin 
two  privies.  Early  in  the  Spring  of  1860,  the  vestry, 
consequence  of  some  complaints  respecting  the  conditi' 
of  these  priries,  served  upon  Mt.  Lewis  a  notice  to  < 
certain  works,  which  be  complied  with  so  &t  as  to  l 
pans  to  the  closets,  but  not  in  proriding  water  snppl 
On  the  14th  day  of  July,  I860,  a  notice,  of  which  t 
following  is  a  copy,  was  served  upon  Mr.  Lemis,  vui. 

"  To   Mr.    Thomas  Lewis,  of  No.  82,   Upper  Stre< 
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IsHngtoriy  owner  of  the  premises  called  or  known  as  John's        1862. 

Placcy  Arthur  Street  in  the  parish  of  Saint  Luke^  Mid-      Vcstry  of 
dlesex.  St.  Luke»8 

"  I,  William  Christie,  Surveyor  to  the  vestry  of  the  said  Lewis. 
parish  of  Saint  Luke,  do  hereby  give  you  notice,  in  pur- 
suance of  the  provisions  of  the  Act  18  &  19  Vict  c,  120., 
that  it  is  my  purpose  and  intention,  after  the  expiration 
of  twenty-four  hours  from  the  service  of  this  notice,  to 
enter  into  and  upon  the  said  premises  John's  Place, 
Arthur Street,B£oTesBid,  to  inspect  the  drains,  waterclosets, 
privies,  cesspools  and  water  supply  apparatus,  and  to 
cause  the  ground  to  be  opened  in  such  place  or  manner 
as  may  be  necessary,  and  to  execute  such  other  works 
as  to  me  may  seem  expedient. 

(Signed)        "  miliam  Christie^ 
''  Dated  this  14th  day  of  July,  1860.     "  245,  CUy  RoadJ' 

In  pursuance  of  this  notice  the  surveyor  to  the  ves- 
try entered  upon  and  inspected  the  said  premises,  and 
opened  the  drains  passing  under  the  footway  pavement, 
and  connecting  the  privies  with  the  sewer,  which  were 
found  to  be  choked  and  blocked  up.  These  drains  he 
cleansed  and  put  in  order  at  the  expense  of  the  vestry. 
The  vestry  then  served  a  further  notice  as  follows,  viz. 

"  Parish  ot  Saint  Luke,  Middlesex. 
"  Metropolis  Local  Management  Act. 
"  Vestry  Clerk's  Ofl&ce,  Workhouse,  City  Road, 
"No.  375,  Immediate.  "21st  August,  1860. 

"  To  Mr.  Thomas  Lewis,  of  No,  82,  Upper  Street, 
Islington. 

"Take  notice  that  you  are  hereby  required  to  find 
water  supply  to  the  two  closets  in  Johns  Place,  Arthur 
Street,  in  the  said  parish  of  Saint  Luke,  Middlesex,  within 
twenty-eight  days  from  the  date  hereof,  to  the  satis- 

3  M  2 
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1862.  faction  of  the  Testrr,  and  fiuther  take  nodce  tlt^t^  if 
Vescrr  c^  joo  Tefusc  OF  nc^cct  to  oonstmct  the  works  afisresaid, 
the  vestTT  will,  at  the  expiration  of  the  said  period  of 
twenty-eight  days,  canse  the  same  to  be  oonstnictcd,  and 
will  proceed  to  recorer  the  expenses  from  jon  in  die 
manner  in  the  said  Act  proTided.'' 

(Si 


St.  Lxke's 

L£%1S 


«»  "^^   -       -  /^ 1-    TJ 


No  attention  hating  been  paid  br  Mir.  Z^wcis,  to  this 
notice,  a  further  notice  was  served  npcMi  hiwi  oq  the26ch 
Xarratber,  I860,  as  follows,  via. 

**  To  ilr  Thomas  Ltwis,  of  Xo.  82,  Upper  Sirttt, 
Istingtamj  in  the  conntr  oX.  Middksexy  owner  <^  the  pre- 
mises known  as  John's  Piaee,  Arthur  Street,  in  the  parish 
erf*  Samt  Luke,  in  the  said  conntr,  and  within  the  Metio- 
poUtan  Police  District. 

''  Take  notice  that,  at  the  exfHration  of  twentr-fixir 
hours  firom  the  senioe  hereof  the  TcstiT  of  the  —^  pa- 
rish of  S€dMt  Luke  will,  in  pursoance  of  the  pitmsioDS  <^ 
the  Metropolis  Local  Management  Act,  and  of  the  notice 
in  that  behalf  served  upon  jon  on  the  21st  dar  of  Amgwsi 
last,  by  their  sunreyor,  agents  and  workmen,  enter  into 
and  upon  the  said  premises,  Johns  I^aee,  Arikmr  Sirtel 
aforesaid,  and  proceed  to  amend  and  reinstate  the  drmin- 
age  of  the  privies  there,  to  deanse,  onpty  and  destrov 
the  cesspools^  and  provide  all  sndi  pans  and  traps,  water 
supply  and  water  supply  iqpparatus^  pipca  and  cisterns,  as 
to  the  said  vestrr  or  their  survercHr  mar  appear  prmer 
and  requisite ;  and  do  further  give  tou  notice  andrequiie 
you  to  observe  that,  in  case  yon  should  obstmcty  hinder 
or  molest  the  said  surveytur  to  the  said  Testij,  his  agoits 
or  workmen,  you  will,  under  the  provisions  of  the  said 
Act,  be  liable  to  a  penalty  of  3/. 
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"Dated  the  26th  day  of  November,  1860,  at  the  Board         1862. 
Room,  Saint  Luke*s  Workhouse,  City  Road.  Vestry  of 

( Signed)         '« John  Parsons,  ^'''  ^^^^'^ 

"  Clerk  to  the  Vestry  of  Saint  Luke's/'        LEW'"- 

In  pursuance  of  this  notice  the  vestry,  on  the  Ist 
December,  1860,  entered  upon  the  premises  and  fixed  a 
cistern  upon  the  roof  of  the  privies,  removing  the  roof 
and  also  three  courses  of  brick  work  on  the  upper  side 
or  pitch  thereof  for  the  purpose  of  procuring  a  level  base 
for  the  cistern ;  the  roof  was  not  replaced,  but  the  lower 
part  of  the  cistern  formed  a  new  roof.  They  also  fitted 
the  necessary  plumber's  work  for  connecting  the  cistern 
with  the  pipes  of  the  water  company,  and  also  the  pipes 
connecting  the  cistern  with  the  pans  of  the  closets,  and 
they  also  fixed  new  seats  in  the  privies,  at  an  expense  to 
the  vestry  of  12/.  105. 

The  surveyor  to  the  vestry  and  the  sewers  contractor 
likewise  proved  that,  at  the  time  of  their  entering  upon 
the  premises  to  do  the  works,  the  pans  of  both  the  privies 
were  filled  and  choked  up  with  filth,  and  that  the  seats 
and  floor  were  covered  with  filth  in  consequence  of  the 
want  of  water  supply. 

Tlie  works  having  been  completed,  the  vestry  forthwith 
took  out  the  summons  hereinbefore  set  forth.  After 
hearing  the  case  I  delivered  judgment  in  favour  of  Mr. 
Lewis,  the  respondent,  having  referred  to  the  notices 
wliich  the  vestry  had  given  and  which  are  set  forth  in 
this  case :  holding  that  The  Metropolis  Local  Manage- 
men  Act,  and  especially  the  81st,  82d  and  85th  sections 
thereof,  under  which  the  vestry  had  acted  in  carrying 
out  the  works  done,  contains  no  power  to  convert  a 
privy  into  a  watercloset,  by  providing  water  supply 
thereto,  as  had  been  done  in  this  instance ;  but  that,  if 
the  privy  already  established  was  not  sufficient,  the  ves- 
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try  should  have  required  the  respondent  to  bare  made  it 
so,  and  on  his  default  the  vestry  were  empowered  to  maie 
it  sufficient,  under  the  authority  of  the  81st  section,  bj 
doing  such  works  as  tlie  case  required,  and  then  to  have 
recovered  from  the  respondent  the  expenses  incurred  by 
them  in  so  doing ;  and  I  felt  myself  supported  in  that 
construction  of  the  statute  by  the  autliority  of  the  case 
of  Tiakler  v.  The  Board  of  Workt  for  the  fFaridsworth 
District,  27  Law  Journal  Chanceri/  Rfports,  p.  342  (a). 

The  vestry  of  the  parish  of  Saint  Luke  made  applica- 
tion to  me  in  pursuance  of  the  powers  of  the  20  &  21 
Vict.  c.  43.,  within  the  period  of  three  days,  stating  that 
they  were  dissatisfied  with  my  decision  as  erroneous  in 
point  of  law,  and  desiring  me  to  state  and  si^  a  case 
setting  forth  the  facts  and  grounds  of  my  determination 
for  the  opiniontbcreonof  the  Honorable  Court  of  Queen's 
Bench,  and  I  have  stated  this  case  accordingly. 

The  opinion  of  the  Honorable  Court  of  Queen's  Bench 
is  therefore  asked,  whether,  under  the  circumstances 
herein  detailed,  I  ought  to  have  made  an  order  upon  the 
respondent  ibr  payment  of  the  said  sum  of  12/.  10«. 

(Signed)  "J.  H.  Barker. 

"5th  JtfbrcA,  1861." 


BoviU,  for  the  appellants. — This  case  depends  on  the 
construction  of  certain  sections  of  the  "Act  for  the 
better  Local  Management  of  the  Metropolis,"  18  &  19 
Vict.  c.  120.  The  first  of  these  is  sect.  81.  "After 
the  commenccineiit  of  this  Act,  it  shall  not  be  lawful 
newly  to  erect  any  house,  or  to  rebuild  any  honsc  pulled 
down  to  the  extent  aforesaid,  within  any  parish  men- 
tioned in  Schedule  A.  to  this  Act,  or  any  district 
mentioned  in  Schedule  B.  to  tliis  Act,  without  a  suffi- 
(n)  Also  wporled.  2DtOa^  Jont,  261. 


Lewis. 
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cient  watercloset  or  privy  and  ashpit  furnished  with  pro-        1862. 
per  doors  and  coverings,  and  also  furnished  as  regards     Vcstry  of 
the  watercloset  with  suitable  water  supply  and  water      ^'  ^^^^ 
supply  apparatus,  and  with  suitable  trapped  soil  pan  and 
other  suitable  works  and  arrangements,  so  far  as  may  be 
necessary  to  ensure  the  cflScient  operation  thereof;  and 
whosoever  shall  offend  against  this  enactment  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds;  and  if 
at  any  time  it  appear  to  the  vestry  or  district  board  of 
such  parish  or  district  that  any  house  in  any  such  parish 
or  district,  whether  built  before  or  after  the  commence- 
ment of  this  Act,  is  without  a  sufiScient  watercloset  or 
privy    and    ashpit    furnished    with    proper    doors    and 
coverings,  and  with  other  apparatus  and  works  as  afore- 
said, the  vestry  or  district  board  shall,  in  case  the  same 
can  be  provided  without  disturbing  any  building,  give 
notice  in  writing  to  the  owner  or  occupier  of  such  house, 
requiring  him  forthwith,  or  within  such  reasonable  time 
as  shall  be  specified  in  such  notice,  to  provide  a  sufficient 
watercloset  or  privy  and  ashpit  so  famished  as  afore- 
said, or  either  of  them,  as  the  case  may  require ;  and  if 
such  notice  be  not  complied  with,  it  shall  be  lawful  for 
the  vestry  or  district  board  to  cause  to  be  constructed 
a  sufficient  watercloset  or  privy  and  ashpit,  or  either 
of  them,   or   do   such  other  works   as  the   case  may 
require,  and  to  recover  the  expenses  incurred  by  them 
in  so  doing  from  the  owner  of  such  house  in  manner 
hereinafter  provided  :    Provided  always,  that  where  a 
watercloset  or  privy  has  been  and  is  used  in  common  by 
the  inmates  of  two  or  more  houses,  or  if  in  the  opinion 
of  the  vestry  or  district  board  a  watercloset  or  privy 
may  be  so  used,  they  need  not  require  the  same  to  be 
provided  for  each  house." 


Et  Li-ui 
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Sect  82  gives  power  of  inspection. 
Sect.  83  provides  for  the  case  of  persona  improperly 
'     making  or  altering  drains. 

Sect.  85.  "  If  upon  such  inspection  as  aforesaid,  any 
drain,  watercloset,  priyy,  or  cesspool  appear  to  be  in  bad 
order  and  condition,  or  to  require  cleansing,  alteration, 
or  amendment,  or  to  be  filled  up,  the  vestry  or  board 
shall  cause  notice  in  writing  to  be  giren  to  the  owner 
or  occupier  of  the  premises  upon  or  in  respect  of  which 
the  inspection  was  made,  requiring  him  forthwith,  or 
within  such  reasonable  time  as  shaU  be  specified  in  soch 
notice,  to  do  the  necessary  works ;  and  if  such  notice  be 
not  complied  with  by  the  person  to  whom  it  is  given, 
the  vestry  or  board  may,  if  they  think  fit,  execute  such 
works,  and  the  expencea  incurred  by  them  in  so  doing 
shall  be  paid  to  them  by  the  owner  or  occupier  of  the 
premises." 

Sect  126.  "  Any  occupier  of  any  house  or  land  or 
other  person  who  refuses  or  does  not  permit  any  soil, 
dirt,  ashes,  or  filth  to  be  taken  away  by  the  scavengers 
appointed  by,  or  contracting  with  any  vestry  or  board 
as  aforesaid,  or  who  obstriicte  the  said  scavengers  in  the 
performance  of  their  duty,  shall  for  every  such  offence 
forfeit  and  pay  a  sum  not  exceeding  five  pounds." 

The  authority  given  by  this  statute  to  the  vestry  or 
district  board  of  the  parish  or  district  is  "to  cause  to 
be  constructed  a  suffidmt  watercloset  or  privy  and  ash- 
pit, or  either  of  them  &c."  when  required,  and  there  can 
be  no  difierence  for  this  purpose  between  a  house  liaving 
no  watercloset  and  a  house  having  an  insufScient  water- 
closet.  Moreover,  in  this  case,  not  one  of  these  four 
hoDses  had  either  a  watercloset  or  a  privy  to  itself.  The 
magistrate  founded  his  decision  in  favour  of  the  respon- 


V. 

Lewis. 
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dent  on   Tinkler  v.   The  Wandsworth  District  Board  of        1862. 
Works  {a)y  which  is,  however,  very  distinguishable.  There      Vestn-  of 

Wm         I     I  f  IT  17    U 

the  Board  of  Works  for  the  Wandsworth  District  stated 
that  it  was  their  intention  to  do  away  with  all  privies 
within  the  district,  and  insisted  on  their  being  converted 
into  waterclosets ;  and  it  was  held  that  in  this  they 
exceeded  their  powers.  In  many  cases,  as  for  instance 
that  of  a  single  house  in  an  open  district,  with  an  old 
woman  the  only  inhabitant  of  the  house,  it  would  be 
absurd  to  contend  that  the  construction  of  a  watercloset 
was  necessary.  But  it  is  otherwise  in  a  crowded  court  with 
one  privy  for  every  two  houses.     (He  was  then  stopped.) 

Bea&leijy  contra.  The  words  of  the  85th  section,  "  if 
any  drain,  watercloset,  privy,  or  cesspool  appear  to  be 
in  bad  order  and  condition,  or  to  require  cleansing, 
alteration,  or  amendment,  or  to  be  filled  up  &c.,"  must 
be  construed  "  reddendo  singula  singulis."  The  alter- 
native given  to  the  vestry  or  district  board  is  to  construct 
a  watercloset  or  a  privy  according  to  the  class  of  house 
— they  have  no  power  to  compel  the  owner  of  a  small 
house  to  incur  the  expence  of  a  watercloset,  unless  a 
privy  would  be  insufficient,  and  that  fact  is  not  found 
here.  The  imposing  such  an  expence  on  the  owner  of 
a  small  house  would,  in  many  cases,  render  it  valueless ; 
for  the  trifling  rent  that  could  be  obtained  for  it  would 
cease  to  be  any  compensation  to  the  landlord.  Tinkler 
V.  The  Wandsworth  District  Board  of  Works  (a)  is  ex- 
pressly in  point.  [Wightman  J.  In  that  case  there 
was  a  general  order  to  abolish  all  privies  within  the 
district;  and  Lord  Justice  Turner^  p.  349,  expressly 
alludes  to  that  circumstance.]      He  declines  to  decide 

(a)  27  L.  J.  Chan.  342.     Also  reported,  2  De  Gex  j-  Jones,  261.      * 
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on  tliese  words  in  that  section :   "  If  at  any  time  it        1862. 
appear  to  the  vestry  or  district  board  &c.  that  any  house      Vestry  of 
&c.  is  without  a  suflBcient  watercloset  or  privy  and  ashpit      ^'  ^^^  * 
furnished  with  proper  doors  and  coverings,  and  with       Lewis. 
other  apparatus  and  works  as  aforesaid,  the  vestry  or 
district  board  shall,  in  case  the  same  can  be  provided 
without  disturbing  any  building,  give  notice  in  writing 
to  the  owner  or  occupier  of  such  house,  requiring  him 
forthwith,  or  within  such  reasonable  time  as  shall  be 
specified  in  such  notice,  to  provide  a  suflBcient  water- 
closet  or  privy  and  ashpit  so  furnished  as  aforesaid,  or 
either  of  them,  as  the  case  may  require ;  and  if  such 
notice  be  not  complied  with,  it  shall  be  lawful  for  the 
vestry  or  district  board  to  cause  to  be  constructed  a 
suflBcient  watercloset  or  privy  and  ashpit,  or  either  of 
them,  or  do  such  other  works  as  the  case  may  require, 
and  to  recover  the  expences  incurred  by  them  in  so 
doing  from  the  owner  of  such  house  in  manner  herein- 
after provided.'' 

On  the  part  of  the  vestry  it  is  urged  that  they  were 
right  in  holding  that  the  privies  attached  to  these  houses 
were  insuflBcient :  while  the  contention  of  the  respondent 
is,  that  although  the  vestry  might  have  directed  him  to 
alter  those  privies  so  as  to  make  them  suflBcient,  they 
could  not  order  waterclosets  to  be  put  up  in  place  of 
them.  I  do  not  see  that  such  is  the  necessary  eflTect  of 
the  language  of  the  Act :  quite  the  contrary.  Power  is 
given  to  the  vestry  &c.  to  cause  to  be  constructed  a 
suflBcient  watercloset  or  privy,  "or  either  of  them  -/'  which 
last  words  seem  very  strong  to  shew  that  if  the  fact  is 
once  established  that  there  is  an  insuflBcient  privy,  they 
are  to  have  authority  to  order  a  watercloset  or  privy  in 
the  alternative.  Under  particular  circumstances,  neither 
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a  new  privy  could  be  constmcted  nor  an  old  one  alterei 
BO  as  to  meet  the  necessity  of  the  case.  An  ezistiDi 
privy  might  be  so  crowded  that  it  would  be  impossibl 
to  keep  it  clear  of  an  accumolatioQ  of  filth,  which  migh 
cause  disease ;  so  that  the  only  remedy  would  be  b; 
introducing  water  to  carry  the  filth  into  the  eewen 
and  80  get  rid  of  it.  It  is  right  that  the  authoritie 
appointed  by  the  legislature  to  attend  to  the  sanitar 
condition  of  the  parish  or  district  should  have  tb 
power  to  do  this,  and  I  think  the  Act  has  given  it  t 
them.  In  Tinkler  v.  The  fVatidsumrth  DiMtriet  Boar 
of  fVorkx  (a),  the  board  came  to  the  determination  thi 
all  privies  in  the  ji^^rict  should  be  converted  into  watei 
closets. 

WiQHTMAN  J.  I  am  of  the  same  opinion.  If  tb 
authorities  of  this  parish  have  power  to  order  the  coi 
version  of  a  privy  into  a  watercloset,  the  drcumstancc 
stated  in  the  case  relative  to  the  condition  of  that 
privies  fully  justify  their  doing  so  in  the  present  instano 
The  words  of  the  Act  appear  completely  to  warrai 
them  in  what  they  have  done,  for  it  says  they  may  m 
"  as  the  case  may  require ;"  tliey  may  "  cause  to  be  coi 
structed  a  sufficient  watercloset  or  privy,  or  either  i 
them." 

As  to  Tinkler  v.  The  tVandtworth  District  Board  i 
Workt  (a),  on  which  reliance  has  been  placed  br  tl 
respondent,  there  is  an  obvious  distinction  between 
and  the  present  case :  for  there  the  defendants  had  d< 
clared  their  intention  to  do  away  with  all  privies  withi 
the  district,  whether  sufficient  or  not, 

(n)  27  L.  J.  Chan.  342.    AUo  wponed,  2  Dt  Grr  ^  Junes,  261. 
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Crompton  J.    I  am  of  the  same  opinion.    Those  last        1862. 
words  "or  either  of  them^'  appear  to  me  quite  clear,      Vestry  of 
and  to  remove  all  doubt      It  is  no  answer  for  the     ^^-  ^"*^='* 
respondent  to  say  that  there  is  another  remedy  in  certain        Lewis. 
cases  where  a  watercloset  or  privy  becomes  a  nuisand^  to 
the  neighbourhood. 

Judgment  for  the  appellants. 


BeHN    against   BuRNESS.  Tuesday, 

•^  -  January  2l8t. 


By  memorandum  of  charter-party,  dat^^flK,  it  was  agreed  between    Charter-party, 
A.  i.y  therein  described  as  "owner  oijtKpcA  ship  or  vessel  called  the    Warranty, 
M.y  of  42<3  t'>n8  or  thereabouts,  7tow  ik-fS^ort  of  Amsterdam^''  and  C.  />.,    Position  of 
that  the  said  ship,  being  tight,  staunch,  strong,  and  every  way  fitted  and    skip, 
ready  for  the  voyage,  should  "  %rith  all  possible  despatch  proceed  direct 
to  A.  &c."     In  an  action  by  the  shipowner  against  the  charterer  for  not 
loading  the  agreed  cargo :    Held ;  per  Cockhum  C.  J.,  Crontpton  and 
Meiior  J.T.,  dissontiente  Wightman  J, ;  that  the  words  "  now  in  the  port 
of  Amsterdam^^'  did  not  an^uilt  to  a  warranty,  or  constitute  a  condition 
precedent  to  the  contract,  thdt  t&e  ship  was  there  at  the  time  of  making  the 
memorandum  of  charter-paAf.  ■ 

nPHE  declaration  alleged  that  the  plaintiff  and  the 
defendant  agreed  by  charter-party  that  the  plaintiff's 
ship  called  The  Martahan,  then  in  the  port  o{  Amsterdam ^ 
and  being  tight,  staunch,  strong  and  every  way  fitted 
and  ready  for  the  voyage,  should,  with  all  possible  dis- 
patch, proceed  direct  to  Newport^  Monmouthshire,  and 
that  the  defendant  should  there  load  her  with  a  full 
cargo  of  coals,  which  she  should  carry  to  Honff  Kong, 
and  there  deliver  in  consideration  of  freight,  to  be  paid 
after  the  rate  of  sixty  shillings  sterling  for  every  ton  of 
twenty  hundred  weight  of  coals  so  delivered,  and  at  the 
times  and  in  the  manner  following :  that  is  to  say,  one 
third  by  charterer's  acceptance  at  three  months  date 
from  the  final  sailing  of  the  vessel,  or  at  the  owner's 
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1862.  option  in  cash^  under  discount  at  two  and  half  per  cent ; 
Beqn  o^g  third  by  charterer's  acceptance  at  six  months  date, 
BuRMEss.  ^^^  charterer  to  insure  the  amount  and  deduct  the  cost 
of  insurance ;  and  the  remaining  one  third  of  the  freight 
by  the  charterer's  acceptance  at  three  months  datefrom 
the  delivery  to  the  charterer^  in  London^  of  a  certificate 
in  writing,  signed  by  the  consignee,  of  the  right  and 
true  delivery  of  the  cargo  agreeably  to  bills  of  lading,  or 
in  cash  under  discount  at  five  pounds  per  cent,  per  annunii 
at  charterer's  option  :  and  that  the  defendant  should  be 
allowed  ten  days  for  loading,  and  should  receive  the  said 
cargo  as  delivered  from  on  board  at  the  rate  of  not  less 
than  thirty-five  tons  a  working  day,  weather  permitting, 
or  in  default  should  pay  demurrage  at  the  rate  of  four 
pence  per  ton  register  per  like  day.  Averment  of  por- 
formance  by  the  plaintiff,  and  default  by  the  defendant 

Plea.  That  at  the  time  of  making  the  charter- 
party,  time  was  an  essential  and  material  part  of  the 
contract,  and  the  then  situation  of  the  ship  was  a 
material  and  essential  part  of  the  contract,  as  the  plain- 
tiff and  defendant  respectively  then  well  knew,  and  that 
the  said  ship  was  not,  at  the  time  of  making  the  said 
charter-party,  in  the  port  of  Amsterdam,  of  which  the 
defendant  then  had  no  knowledge  or  notice. 

Issue. 

The  following  special  case,  of  which  the  pleadings  were 
to  be  deemed  part,  was  stated  by  consent  of  the  parties 
under  the  order  of  a  Judge. 

By  memorandum  of  charter-party,  dated  London^  the 
19th  October,  1860,  the  plaintiff's  ship  ^'  Martaban" 
was  chartered  to  the  defendant  in  the  words  and 
figures  following,  viz. :  "  It  is  this  day  mutually  agreed 
between  A,  Behn,  Esq.,  owner  of  the  g^ood  ship  or 
vessel  called  The  Martahan^  of  420  tons  or  thereabouts!, 
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now  in  the  port  of  Amsterdam,  and  James  Sum^M,  Esq.,  1862. 
of  London,  merchant,  that  the  said  ship  being  tight,  Bg^jj 
staunch,  strong,  and  every  way  fitted  and  ready  for  the  g^^^gg 
voyage,  shall,  with  all  possible  dispatch,  proceed  direct 
to  Newport,  Monmouthshire,  addressing  to  Messrs.  G.  W, 
Jones  8f  Co.  for  entering  and  clearing,  and  there  load  in 
the  usual  and  customary  manner  in  ten  days,  at  any 
one  of  the  usual  loading  places.  Freighter  may  name 
a  full  and  complete  cargo  of  coals,  which  said  freighter 
binds  himself  to  ship,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions  and  furniture,  (the  captain  to  have  a 
sufficient  quantity  of  coal  on  board  at  port  of  loading 
for  ship^s  use  for  the  voyage,  and  have  the  same  endorsed 
on  bills  of  loading,  independently  of  the  cargo) :  and 
being  so  loaded,  shall  therewith  proceed  to  Hong  K(Mg, 
or  so  near  thereunto  as  she  may  safely  get,  and  deliver 
the  same  alongside  any  craft,  steamer,  floating  depot  or 
pier  named  by  the  consignee,  notice  to  be  given  to  the 
agent  or  consignee  of  the  vessel  being  ready  to  discharge, 
(the  act  of  God,  the  Queen's  enemies,  riots  and  strikes 
of  pitmen,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers  and  navigation  always 
mutually  excepted) :  the  freight  to  be  paid  on  the  quantity 
deUvercd  in  accordance  with  this  charter,  at  and  after 
the  rate  of  sixty  shillings  sterling  per  ton  of  twenty 
hundred  weight  in  full  of  all  port  charges,  wharfage, 
consulage,  pilotage,  Ramsgate  and  Dover  dues,  and  to 
become  due,  say  ^rd  by  charterer's  acceptance  at 
3  months  date  from  the  final  sailing  of  the  vessel,  or 
at  owner's  option  in  cash,  under  discount  at  2^  per 
cent. ;  ^rd  by  charterer's  acceptance  at  6  months,  the 
charterer  to  insure  the  amoimt  and  deduct  the  costs 
of  insurance ;  the  remaining  ^rd  of  the  freight,  less  the 
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1802.  cost  of  any  coals  short  delivered  at  the  port  of  fina 
Behh  discbarge,  and  after  deducting  sach  cash  as  may  h 
BuEXEM.  advanced  by  tbe  agent  of  the  charterer'8  for  ship's  use 
which  tbe  captain  is  at  liberty  to  draw  to  extent  of  2001 
on  usual  terms  against  captain's  draft  on  charterer  H 
90  days  sight,  to  be  paid  by  the  charterers  at  3  mondii 
date  from  the  delivery  to  the  charterer  in  London,  of  i 
certificate  in  writing  signed  by  the  consignee,  of  th< 
right  and  true  delivery  of  the  cai^o,  agreeably  to  billi 
of  lading,  or  in  cash  under  discount  at  5  per  cent  pe 
annum,  at  freighter's  option.  The  vessel  to  deliver  t 
customary,  and  the  cargo  to  be  delivered  by  the  captaii 
and  received  by  the  consignee  at  the  rate  of  not  les 
than  35  tons  a  working  day,  weather  permitting,  or  t 
pay  a  demurrage  at  the  rate  of  fonr  pence  per  toi 
raster  per  like  day.  The  vessel  to  be  addressed  t 
freighter's  agents  inwards  only,  at  the  port  of  discharge 
free  of  commission,  but  paying  2  per  cent,  to  chartere 
in  London,  same  to  be  deducted  from  Ist  payment  o 
freight :  any  claim  of  average  to  be  settled  accordin| 
to  the  custom  at  Lloyd's :  a  commission  of  5  per  cent 
on  amount  of  freight  is  due  by  the  owner  on  signinj 
this  charter-party  to  David  Brown,  ship  broker,  London 
and  to  whom  the  ship  is  to  be  addressed  on  her  retun 
to  London :  penalty  for  non-performance  of  this  agree 
ment,  estimated  amount  of  fr*eight.'' 

The  ship  Martahan  arrived  on  the  previous  15tl 
October,  1860,  at  Nietcdiep,  at  the  entrance  to  th( 
Great  Noord  Hollandische  Canal,  on  her  way  with  { 
cargo  from  Sourahaya  to  the  docks  at  Amsterdam  which 
under  favourable  circumstances,  she  could  have  reachec 
in  twelve  hours  more;  but,  in  consequence  of  stronfi 
gales  from  the  opposite  quarter,  and  the  absence  oi 
steam  tug  power,  she  was  unavoidably  prevented  from 
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reaching  the  place  of  discharge  in  the  Amsterdam  Docks        1862. 
before  day  break  on  the  23d  day  of  the  same  month  of        b^ 
October.      Niewdiep,  the  place   where  the  vessel  was      bdemess. 
unavoidably  detained  by  the  circumstances  aforesaid  on 
the  said  19th  day  of  October,  the  date  of  the  above  recited 
memorandum  of  charter-party,  is  a  place  in  the  direct 
course  of  the  said  vessel  to  Amsterdam,  and  is  sixty-two 
English  miles  from  that  pkce,  but  is  not  within  the  port 
of  Amsterdam. 

The  ship  Martaban,  having  discharged  her  cargo  with 
all  possible  despatch,  was  immediately  made  ready  for 
sea,  and  without  any  delay  sailed  on  the  16th  day  of 
November,  and  proceeded  direct  for  Newport,  pursuant 
to  the  charter-party,  and  arrived  there  on  the  1st 
December  following.  Notice  was  given  to  the  defend- 
ant's agent  at  Newport  on  the  5th  day  of  the  same 
December  that  the  ship  was  ready  to  receive  cargo, 
and  on  the  16th  December  the  stipulated  lay  days  ex- 
pired. The  defendant  continually,  up  to  the  expiration 
of  the  said  lay  days  and  afterwards,  refused  to  load 
the  ship.  The  plaintiff  as  soon  as  possible  thereafter, 
namely  on  the  20th  December,  rechartered  the  vessel  for 
Hong  Kong  from  Newport,  with  a  cargo  of  coals,  at  a 
smaller  rate  of  freight  than  the  defendant  had  agreed 
to  pay,  being  at  the  time  the  highest  that  could  be 
obtained ;  and  thereupon  the  vessel,  having  loaded  with 
all  possible  dispatch,  sailed  without  delay  for  Hong 
Kong. 

The  following  statement  is  added  at  the  request  of  the 
defendant's  counsel,  and  under  protest  by  the  plaintiff's 
counsel. 

Before  the  charter  was  made,  the  defendant  told  the 
plaintiff's  broker  that  he,  the  defendant,  had  a  contract 

VOL.    I.  3   N  B.   &  8. 
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1802.        with  the  English  gorernment  to  supply  coala  at  ff. 

Q,Q„  Ko^  in  China,  and  that  he  was  taking  ap  the  ship 
BcftNEse,  *^  purpose  of  ftdfilling  that  contract.  The  defend 
did  not  state  that  there  was  any  limit  of  time  for 
performance  of  the  contract  with  the  government,  but 
said  that  there  had  been  so  mach  delay  in  the  saili 
of  the  ships  previously  taken  np,  he  wonld  not  take 
any  which  he  was  not  certified  was  ready,  or  as  neu 
possible  ready. 

The  question  for  the  opinion  of  the  Court  is,  "Whet 
the  words  now  in  the  port  of  Amaterdam  in  the  e 
charter-party  amount  to  a  warranty,  and,  if  bo,  whet 
the  position  of  the  ship  Martaban  on  the  19th  daj 
Ocloier  amounted,  under  the  circumstances  to  a  \ae 
of  that  warranty. 

If  the  Court  shall  bo  of  opinion  that  the  plaintif 
entitled  to  recover,  the  question  of  damages  is  to 
referred  to  the  Master,  and  judgment  to  be  entered 
the  plaintiff  for  such  damages  and  costs  of  suit. 

If  the  Court  shall  be  of  opinion  that  the  plainti£ 
not  entitled  to  recover,  then  judgment  of  nolle  prosec 
with  costs   of  defence,   shall   be    entered   up   for 
defendant 

Manisty  {Maclachlan  with  him),  for  the  plaintiff 
The  words  in  this  charter-party,  "now  in  the  port 
Amsterdam,"  do  not  constitute  a  warranty  or  conditi 
precedent  to  the  contract  that  the  ship  was  there  at  I 
time  of  the  execution  of  the  instrument,  and  if  th 
did,  here  was  no  breach  of  it.  The  rule  in  constt 
ing  contracts  of  this  nature  is  to  look  to  the  intentii 
of  the  parties  as  collected  &om  the  instrument.  He 
the  intention  was  that  the  statement  of  tiu  poaition 
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the  ship  should  be  mere  matter  of  description,  and  if  any  1862. 
damage  resulted  to  the  charterer  firom  his  object  being  ^^ihn 
frustrated  in  consequence  of  her  not  being  in  that  position  burne88. 
at  the  time,  his  remedy  should  be  by  a  cross  action  for 
damages :  and  this  construction  is  in  accordance  with 
that  put  on  instnuncnts  of  this  nature  in  Ritchie  v.  Atkin- 
son {a),  Freeman  v.  Taylor  (6),  Clipsham  v.  Vertue  (c) 
and  Barker  v.  Windle  (d).  Dimech  v.  Corlett  (^),  where 
the  previous  cases  are  reviewed,  is  an  express  authority 
on  the  point.  ICrompton  J.  Ollive  v.  Booker  {f\  de- 
cided eleven  years  before,  seems  the  other  way.  His 
Lordship  also  mentioned  Boone  v.  Eyre  {g).  Wightman  J. 
referred  to  Kenyan  v.  Berthon  (A)  and  Colby  v.  Hunter  (i).] 
Those  two  cases  were  on  policies  of  insurance,  which 
are  a  very  different  thing,  for  there  the  whole  risk  and 
premiimi  depends  on  the  representation.  Great  incon- 
venience would  result  from  holding  such  matters  as 
these  conditions  precedent ;  for  if  the  statement  as  to  the 
exact  position  of  the  ship  or  the  time  of  her  sailing  is 
to  be  deemed  part  of  the  essence  of  the  contract,  the 
variance  of  a  few  yards  or  minutes  would  vitiate  the 
whole.  Moreover  if  the  words,  "  now  in  the  port  of 
Amsterdam/^  are  to  be  construed  as  amounting  to  a  con- 
dition precedent,  a  similar  construction  ought  to  be  put 
on  the  other  words  in  the  same  sentence,  being,  "  tight, 
staunch,  strong,  and  in  every  way  fitted  and  ready  for  the 
voyage  ;*'  which  is  contrary  to  Tarrabochia  v.  Hickte  (A). 
The  verbal  statement  introduced  into  this  case  under 

(a)  10  East,  295.  (h)  8  Bing.  124. 

(c)  5  Q.  B.  625.  {d)^E.^  B.  675 

{e)  12  Moo,  P.  a  a  199.  (/)  1  Exch.  416. 

(^)  1  H.  Bl.  273  (note).  (A)  1  Dou^L  12.  n.  (4) 

(i)  1  Mood,  i  M.  81.  (A)  1  K  i  K  18a 
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1862.       protest  oQght  not  to  be  attended  to  — the  diHiig  so  «o 

^BBmti        baye  the  effect  of  impoTting  a.  verbal  statement  int 

Bpmem.      charter-party:    BurHv.Uibor>ie(a).    {_lVightmaKi.  '. 

new  matter  introduced  makes  no  difference,  hecans 

■ays  the  ship  must  be  "ready  cr  as  near  as  poai 

ready.**] 

F.  M.  White  {ffonymtat  vith  him),  oontiL — ' 
Btatemeut  of  the  position  of  the  ship  in  this  diar 
party  is  a  warranty  that  she  was  at  that  fdace  at 
time ;  and  the  fiuAs  shew  a  breach  of  it.  The  mle 
been  correctly  stated  by  the  other  side,  that  the  thin{ 
be  looked  to  is  the  intention  of  the  parties  as  collec 
from  the  instrument.  It  is  to  be  observed  that 
words  here  are  not  the  nsnal  ones,  that  the  ship  si 
proceed  on  her  voyage  "  with  all  convenient  speed,*'  1 
"  with  all  poBsible  despatch."  OZ/kw  v.  BotAtr  (b)  is 
authority  in  point  for  the  defendant ;  and  there  are  sen 
other  instances  where  statements  of  this  natnre  hi 
been  held  to  amount  to  conditions  precedent ;  e.  g.  tl 
a  ship  shall  auBwer  a  particular  description.  Hunt 
Vsborne  (a);  that  she  shall  be  seaworthy  when  aboat 
sail,  Thompson  v.  Gilkipy  (c)  ;  that  she  shall  sail  on 
particular  day,  Crantlan  v.  ManhaU  (d),  Crooeluwit 
Fktcher  (e) ;  that  she  shall  be  ready  to  receive  cargo  al 
certain  tim^  O/ioer  v.  Fielden{f);  and  that  goods  a 
on  passage  at  the  time  of  sale,  Gorriuat  v.  Perrin  {g). 
As  to  the  authorities  which  have  been  cited  by  tl 

(a)  16  C.  B.  lli.  (h)  1  Bifk.  41& 

(f)bK^ B. 209.  (<0  6 Erek.  3S5. 

(f)  I  it  #  N.  883;  26  i.  J:  EkK  153. 
if)  4  Exck.  135.  (?)  2  C.  B.  N.  S.  661. 
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other  side,  Dimech  v.  Corlett  (a)  was  decided  on  its  pecu-        1862. 
liar  circumstances ;  Ritchie  v.  Atkinson  {h)  was  an  action        behn 
for  freight,  and  there  had  been  a  part  performance,  and      boeness. 
it  is  distinguished  on  that  ground  in  Glaholm  v.  Hays  (c). 
Barker  v.  Windle,  in  the  Exchequer  Chamber  {d),  is  more 
fully  reported,  25  L.  J,  Q.  B.  349,  nom.  Windle  v.  Barker, 
from  whence,  and  especially  from  the  judgment  of  Mar- 
tin B.,  it  appears  that  the  question  there  was  one  of  fact 
rather  than  of  law :  besides,  the  ship  was  only  described 
as  being  of  the  specified  size,  or  ''  thereabouts,^'  so  that 
there  could  be  no  pretence  for  suggesting  a  warranty  as 
to  size. 

Manisty,  in  reply.— It  is  doubtful  whether  Cranston 
V.  Marshall  {e)  and  Croockewity.  Fletclier(f)  will  stand,  if 
brought  before  a  higher  tribunal.  If  they  do,  it  will  be 
on  the  ground  taken  in  Tarrabochia  v.  Hickie  (g)  and 
Seeger  v.  Duthie  (A),  that  a  contract  that  a  ship  shall  sail  on 
a  given  day  is  a  warranty,  although  a  contract  that  she  is 
to  sail  "  within  a  reasonable  time,*'  or  "  with  all  possible 
despatch,''  is  not.  If  the  words  here  amount  to  a 
warranty,  no  qualification  can  be  grafted  on  it,  for  a 
warranty  must  be  taken  in  omnibus. 

CocKBURN  C.  J.  Our  judgment  should  be  for  the 
plaintiK  I  feel  considerably  embarrassed  by  the  con- 
flict of  authority  which  we  find  in  the  cases  that  have 

(a)  12  Moo.  P.  a  a  199.  (b)  10  East,  295. 

(c)  2  Man.  #  Gr.  257.    -  (rf)  Q  E,  f  B.  675. 

(e)  5  Exch,  395. 

(/)  1  //.  4-  N.  893;  26  L.  J.  Exch.  153. 

ig)  I  H.4-N.  183. 

(A)  8  C.  B.  N.  S.  45;  2D  L.  J.  C.  P.  253. 
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Behm 

V. 

Burn  ESS. 


been  brought  under  our  attention  in  the  course  of  the 
learned  arguments  on  both  sides. 

Ollive  V.  Booker  (a)  appears  to  me  directly  in  point. 
The  statement  in  the  charter-party  there  was  tliat  the 
ship,  relating  to  which  the  question  arose,  was  then  "  at 
sea,  having  sailed  three  weeks  ago  f  and  the  Court  of 
Exchequer  held  that  that  fact  was  a  condition  precedent 
to  the  enforcing  of  the  contract  by  the  shipowner  against 
the  charterer.  On  the  other  hand,  Dimech  v.  Corlett  (b) 
appears  also  in  point  to  this  case,  and  is  in  conflict  with 
the  preceding  one  of  Ollive  v.  Booker  {a).  In  Dimech 
V.  Corlett  {b)  the  representation  was  that  the  vessel,  the 
subject  of  the  charter-party,  was  then  at  anchor  at  a 
given  place,  and  it  appeared  that,  so  far  was  that  from 
being  the  fact,  she  was  in  dry  dock  and  undergoing  the 
process  of  being  sheathed  in  copper ;  and  the  contract 
was  that  she,  being  in  the  position  described,  should  sail 
"  with  all  convenient  speed."  The  Privy  Council  held 
that  her  being  in  that  position  was  not  a  condition  pre- 
cedent— that,  if  she  was  not  there,  it  was  merely  matter 
of  cross  action  for  damages ;  or  that,  if  the  object  of  the 
voyage  was  frustrated,  it  might  be  a  good  answer  to  an 
attempt  of  the  shipowner  to  enforce  the  contract  against 
the  charterer. 

In  this  conflict  of  the  decisions  the  right  course  for 
this  Coiu't  is  to  abide  by  the  later  decision,  which  is  also 
that  of  a  Court  of  very  high  authority,  and  one  or  more 
of  the  members  of  which  were  particularly  conversant 
with  shipping  law. 

I  own  if  this  question  were  res  Integra  I  should  be 
much  disposed  to  think  that  the  best  mode  of  construing 


(a)  1  Ed'ch.  416. 


(h)  12  Moo.  P.  a  a  199. 
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these  charters,  where  there  is  a  representation  as  to  the  1862. 
place  of  a  ship,  or  as  to  the  time  of  sailing,  or  analogous  beuv 
matter,  would  be  to  hold  that,  if  the  fact  represented 
turns  out  not  to  be  correctly  stated,  and  in  consequence 
of  it  the  charterer  finds  himself  in  a  position  where 
his  speculation  and  enterprise  may  be  ftnstrated,  and 
the  contemplated  advantages  of  them  converted  into 
disaster  and  loss,  that  should  justify  him  in  repudiating 
the  contract.  But,  on  the  other  hand,  where  the  repre- 
sentation is  that  the  ship  is  at  a  given  place,  or  is  to  sail 
on  a  given  day,  &c.,  and  it  turns  out  that  she  was  not 
there,  or  could  not  sail  for  some  short  time  after  that 
specified,  &c.,  and  there  is  no  real  frustration  of  the 
objects  of  the  charterer,  and  little  or  no  damage  has 
been  done  to  him,  he  should  be  left  to  his  action.  I 
throw  this  out  with  a  view  to  legislation  rather  than  to 
interpretation  of  the  law,  supposing  no  authority  on  the 
subject.  I  do  not  feel  it  at  all  necessary  to  express 
judicially  any  opinion  upon  it;  I  only  say  that  here  is  a 
conflict  of  authority,  and  I  will  abide  by  the  latest  deci- 
sion. I  sincerely  hope  that  the  parties  will  go  to  a  Court 
of  error  where  the  law  may  be  satisfactorily  settled. 

I  have  to  say,  on  the  part  of  my  brother  Wightinan  (o), 
that  he  thinks  we  ought  to  abide  by  the  cases  referred 
to  by  Mr.  Wliite^  and  ought  not  to  overrule  them  on  the 
opinion  of  the  Privy  Council. 

Crompton  J.  The  difficulty  here  is  that  there  are  so 
many  of  these  decisions,  and  it  is  not  easy  to  reconcile 
them.  I  join  in  the  opinion  of  my  Lord  Chief  Justice 
that  this  case  should  go  to  a  Court  of  error,  which  will 
be  less  hampered  by  contradictory  decisions,  and  able  to 

{a)  Wight  man  J.  had  left  the  Court  before  the  judgment. 
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la^  down  the  law  more  autboritativdy  than  ve  can,  who 
are  only  a  Court  of  co-ordinate  jurUdiction.  Manj  of 
the  cases  justify  my  brother  Wightman  in  his  doubts, 
but  I  agree  with  the  view  of  my  Lord  Chief  Justice.  I 
think  it  lies  on  the  parly  setting  up  this  kind  of  state- 
ment as  a  condition  precedent  to  shew  that  it  is  one, 
i  e.  that  the  parties  intended  that  there  was  to  be  no 
contract  unless  the  stipulation  was  performed  to  the 
letter.  Now,  looking  at  the  earlier  authorities,  I  can- 
not help  thinking  that  the  law  on  this  subject  is  a 
branch  of  the  general  law  as  laid  down  in  Boone  t. 
Eyre  (a).  Lord  MamJUld  there  aays :  "The  distinction 
is  very  clear,  where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides  they  are  mutual  con- 
ditions, the  one  precedent  to  the  other.  But  where  they 
go  only  to  a  part,  where  a  breach  may  be  paid  for  in 
dam^es,  there  the  defendant  has  a  remedy  on  his  cove- 
nant, and  shall  not  plead  it  as  a  condition  precedent." 
Here  a  very  minute  matter,  such  as  a  discrepancy  of 
a  day  or  an  hour,  would  be  a  breach  if  the  statement 
is  to  be  taken  as  a  condition  precedent;  which  is  the 
proper  expression,  as  stated  by  my  brother  Williams  in 
Barker  v.  (VindU  {b)  in  the  Exchequer  Chamber,  who 
points  out  that  "  warranty"  is  not  the  correct  one,  for  if 
there  is  a  warranty  the  party  must  sue  on  it. 

The  early  cases  bear  very  much  the  aspect  that  things 
of  this  kind  are  to  be  looked  on  as  matter  of  stipulation 
merely,  unless  you  can  see  very  clearly  &om  the  terms 
of  the  instrument  that  it  was  the  intention  of  the  parties 
not  to  be  bound  unless  they  were  performed  to  a  hair's 
breadth.  The  words  in  the  present  charter-party,  that 
the  ship  was  to  sail  "  with  all  possible  despatch,"  cre^«d 
(n)  1  //.  Bl.  373,  note.  (*)  6  £  *  fl.  675.  679. 
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my  chief  doubt ;  but  it  is  too  slight  to  act  on.     Now        18G2. 
OUive  V.  Booker  {a),  which  was  decided  about  eleven        bkhn 
years  ago,  and  some  other  cases,  varied  the  old  notion      bdb^nebs. 
about  independent  stipulations.    I  was  never  quite  satis- 
fied with  them,  but  should  feel  bound  by  them.     Ollive 
v.  Booker  (a)  is  very  near  the  present  case,  but  Dimech 
V.  Corlett  {b)  is  still  nearer,  for  it  is  almost  word  for  word. 
I  should  not  like  to  found  my  judgment  on  any  minute 
or  fine-spun  difference  between  those  two  cases,  yet, 
when  we  look  at  the  decisions  which  have  taken  place 
within  the  last  two  or  three  years,  we  must  consider 
Ollive  V.  Booker  as  in  some  degree  shaken,  and  that  they 
are  I  think  nearer  to  what  the  law  ought  to  be.     At  all 
events,  we  must  go  by  the  latest  authority,  and  leave 
the  question  to  the  Exchequer  Chamber. 

Mellor  J.  With  very  considerable  hesitation  I  have 
arrived  at  the  same  conclusion  with  my  Lord  Chief  Jus- 
tice and  my  brother  Crompton.  I  cannot  distinguish 
this  case  from  OUive  v.  Booker.  That  case  has,  how- 
ever, been  broken  in  on  by  the  subsequent  decision 
in  Dimech  v.  Corlett^  and  I  shall  therefore  abide  by 
that  decision.  I  should  have  been  glad  if  Ollive  v. 
Booker  had  been  alluded  to  in  the  judgment  there, 
and  the  distinction  between  the  cases  pointed  out.  I 
consider  that  the  onus  of  proving  this  statement  to  be 
a  condition  precedent  lies  on  the  person  who  asserts  it 
to  be  such.  Looking  at  the  charter-party,  I  do  not  think 
this  is  a  condition  precedent,  and  rather  think  it  is  not. 

Judgment  for  the  plaintiff. 

(a)  1  Exch,  416.  {h)  12  Moo.  P.  C.  C.  199. 
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HWiunf^     The    QcEEN   against  The    Churchwardens   an 
Overseers  of  the  Parish  of  St.  Mabt  Asche 

Uiuiie.  ElETEB. 

Fitrlo/ma- 

EmaHnpaliiM.        '-  A  [wprT  hmstie  had  raided  forwora  than  Brv  Tca»  in  itw  n^ 

IS  it  1  il'irt.      '^'"t  ^ATuh  sitli  her  hUur  and  Btocbo',  ■facn  h«  flia^  Bad  dw  emlmi 

r.  97.  *.  112. '      *"  '<*>'^  itith  her  motba'  in  that  pnuli  tOl  Or^oAo-  18.~i6,  sliai  At  ■ 

BewtirrtAililw.     *^*  '^  ''^  voiUiaaK,  wfaon  «he  remained  dD  the  31th  Aaasy.  lA 

9  4-  10  Tk^.       I"  Otrrm/>tr,  1S59.  her  BKittKT  «aii  to  tvsde  in  kiioth«T  with,  i 

e.  AG.  a»d  11       i^  ■><>*  ■eqain  any  aeltleaiait  in  her  wn  ri^c     On  the  :M(ii  J^tma 

i  12  rkf.  I8G0.  the  paaper  Innatie  vaa  moI  &Dn  tb«  tikUiodsv  to  the  rou 

f^  \\\_  huaae  aijlmn  and  we  conGiicd  thov  imtfl  the  ^th  AfrS  folkyni 

whcD  she  wu  dischamd  and  vent  to  reside  with  ber  mother.     CpoB 

appral,  aeainat  an  oidtx  of  B<^>Mlicatioa  and   niMiilniaiiu     nader  «t 

16&  17  (Vl.c  97- apon  ihe  pariah  in  vhiefa  bo' Tathema  aettlBl:  hi 

that,  thp  pwiper  Innadc  bong  Bnemanep^ed,  eootinDed  part  irf  t 

motfaer'iGunilj.andtberrfore,  her  mother  haTiogceaaed  to  be  iiT«monb 

■he  also  eeased  to  be  iiremcmble.  and  the  erder  vaa  ri^tlT  made. 

2.  <^utTt.  vhetber  an  <uieroandpal«d  chiU  can  aeqnin  a  ttatof 
iiremoTabilitj  in  ita  otd  li^t  ? 

TTPON  appeal  sgunxt  an  tnder  of  two  jnstifiea  fiar  tl 
cottnt;  of  Laneaater,  adjudging  that  the  fdace  ' 
the  last  legal  settlement  of  Aim  Cambridge,  a  F*np 
lunatic,  confined  in  the  conn^  Innatic  asylum,  sitna 
at  PrtttKich,  in  the  said  coontr,  was  in  the  pans 
township  or  place  of  SL  Mary  Arches,  in  the  citr  ai 
county  of  the  city  of  EzeUr,  and  ordering  the  guaidiai 
of  the  poor  of  that  parish  to  pay  to  the  guardians  of  tl 
poor  of  the  township  of  MaxtAater,  in  the  cx>iui^  < 
Laneaiter,  certain  soma  of  numey  in  respect  of  tl 
examination  and  maintenance  of  the  pauper  Itmati 
the  sessions  confirmed  the  order,  subject  to  the  opinic 
of  this  Court  on  the  following  case. 

The  place  of  settlement  of  David  Camhridge,  the  fathi 
of  the  panper  lunatic  Atm  Caaihridge,  irss  in  the  uipe 
lant  parish.  On  the  3d  Oeteber,  1827,  David  Cambridt 
was  married  to  EUzahetk  TrapmeU. 
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The  pauper  lunatic  is  the  legitimate  unmarried  daughter 
of  David  Camhridge  and  his  said  wife^  and  was  bom  on  the 
16th  August,  1829.  She  has  never  been  emancipated^  not 
having  been  able  at  any  time^  owing  to  ill  health,  to  provide 
for  or  take  care  of  herself.  For  twenty-four  years,  namely, 
from  the  month  of  July,  1832,  up  to  the  23d  July,  1856, 
the  pauper  lunatic  and  her  parents  resided  together  con- 
tinuously in  the  respondent  township.  Upon  the  23d 
July,  1856,  David  Cambridge  died.  After  his  death  the 
pauper  lunatic  and  her  mother  continued  to  reside  together 
in  the  respondent  township  until  the  month  of  October^ 

1 858,  when  the  pauper  lunatic  was  sent  from  her  said  place 
of  abode  in  the  township  of  Manchester,  by  the  guardians 
of  the  poor  of  that  township,  into  the  Cheetham  Hill  Work' 
house,  the  said  workhouse  being  a  workhouse  of  and  for, 
and  situate  within,  the  township  of  Manchester,  The 
pauper  lunatic  remained  in  the  Cheetham  Hill  Workhouse 
until  the  24th  January,  1860.  In  the  month  of  December, 

1859,  and  whilst  the  pauper  lunatic  was  in  the  Cheetham 
Hill  Workhouse,  her  mother  (who  continued  to  be  the 
widow  of  David  Cambridge)  removed  frt>m  the  township 
of  Manchester  to,  and  went  to  reside  in,  the  township  of 
Chorlton-upon^Medloch,  in  the  said  county,  in  which  latter 
township  she  has  ever  since  continued  to  reside.  She  has 
not,  during  her  widowhood,  acquired  any  settlement  in 
her  own  right.  Upon  the  24th  of  January,  1860,  Ann 
Cambridge  was  a  pauper  lunatic,  and  was,  pursuant  to  the 
authority  of  the  statutes  in  that  behalf,  sent  fit>m  the 
Cheetham  Hill  Workhouse,  where  she  was  then  residing, 
to  the  county  lunatic  asylum,  situate  at  Prestwich,  in  the 
said  county,  and  being  a  lunatic  asylum  for  the  said 
county ;  and  Ann  Cambridge  was  then  received  into  the 
said  asylum,  and  was  confined  therein  until  the  25th 
April,  1860,  when  she  was  discharged,  and  went  to  reside 
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with  her  mother  in  the  township  of  C/iorlton'opon- 
Medlock. 

It  was  contended,  on  the  part  of  the  appellants,  that, 
under  the  circumstances  herein  stated,  the  order  ought 
not  to  have  been  made,  inasmuch  as  the  pauper  lunatic 
was,  at  the  time  of  her  being  conveyed  to  the  coonty 
lunatic  asylum  at  Pretboich,  exempt  from  removal  to  the 
parish  of  her  settlement  by  reason  of  some  provision  in  the 
Act9&10  Fictc.66.,andintheActll&  12  Viet.c.  IIL 

It  was  contended,  on  the  part  of  the  respondents,  that 
the  order  was  rightly  made,  inasmuch  as  the  panper 
lunatic,  when  conveyed  to  the  county  asylnm,  was  not 
exempt  from  removal  to  the  parish  of  her  settlemrait, 
under  the  said  Act  taken  in  coonection  with  the  Act 
11 413  Victc.\\\. 

The  question  for  the  opinion  of  the  Court  is,  whethei 
the  pauper  lunatic  was  or  was  not,  at  the  time  of  hei 
being  conveyed  to  the  said  county  asylum,  exempt  from 
removal  to  the  parish  of  her  settlement.  If  this  question 
be  answered  in  the  affirmative,  the  order  is  to  be  quashed 
If  in  the  negative,  the  order  is  to  be  confirmed. 

The  argument,  which  began  on  January  18th,  was 
continued  and  judgment  given  on  January  32d. 


Wheeler  Serjt.  and  Wett,  for  the  respondents. — By 
Stat.  16  &  17  Vtcl.  c.  97.  a.  97.,  under  which  the  order  was 
made,  two  justices  may  inquire  into  and  adjudge  the 
settlement  of  a  pauper  lunatic  confined  in  an  asylum, 
and  order  the  expences  of  the  examination  and  mainte- 
nance to  be  paid  by  the  guardians  of  the  union  or  the 
overseers  of  the  parish,  as  the  case  may  be.  But,  by 
sect.  102,  repealing  sect.  5  of  stat  12  &  13  VicL  c.  103., 
all  such  expences  in  the  case  of  a  pauper  lunatic  "  who 
would,  at  the  time  of  his  being  convoyed  to  suchasylum  &c. 
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have  been  exempt  from  removal  to  the  parish  of  his  settle-        1862. 

ment  &x;./^  "  shall  be  paid  by  the  guardians  of  the  parish    The  Qukxn 

"wherein  such  lunatic  shall  have  acquired  such  exemption 

if  such  parish  be  subject  to  a  separate  board  of  guardians^ 

or  by  the  overseers  of  such  parish  where  the  same  is  not 

subject  to  such  separate  board,  and  where  such  parish  shall 

be  comprised  in  any  union  the  same  shall  be  paid  by  the 

guardians^  and  be  charged  to  the  common  fund  of  such 

union/'     Here  the  pauper  lunatic  was  not  emancipated, 

and  therefore  her  removability  depends  on  whether  her 

surviving  parent  was  removable  or  not.     Her  father  was 

irremovable  from  Manchester  at  the  time  of  his  death, 

and  if  her  mother  had  remained  there  the  pauper  lunatic 

would  have  been  irremovable ;  but  her  mother  having 

broken  her  residence,  and  thereby  become  removable, 

the  pauper  lunatic,  when  she  left  the  asylum,  was  also 

removable,  because  she  was  unemancipated ;  Regina  y. 

The  Inhabitants  of  Cudham  (a).    In  The  Overseers  of  St. 

Giles  in  the  Fields,   appts..  Guardians   of  the   Strand 

Union,  respts.  (^),  the  pauper  lunatic  was  exempt  from 

removal  at  the  time  of  his  being  conveyed  to  the  asylum. 

Regina  v.  The  Overseers  of  Elvet  (c)  may  be  relied  on  by 

the  other  side,  but  there  both  parents  were  dead  at  the 

time  the  order  was  made.    The  object  of  stats.  9  &  10 

Vict.  c.  66.  s.  1.  and  11  &  12  Vict.  c.  111.  s.  1.  was  to 

prevent  the  separation  of  members  of  the  same  family. 

[They  cited  Rex  v.  The  Inhabitants  of  Much  Cawame  (d), 

and  referred  to  Lord  CampbelPs  judgment  in  Regina  v. 

The  Inhabitants  of  St  Ann,  Blackfriars  {e),] 


(a)  \E.^E.  409. 

{b)  7  Jur.  N.  8. 161 ;  S.C.SO  L.  J.  M,  C,  12. 

(c)  5  Jur.  N.  8.  1350;  29  Z.  J,  M.  C.  17. 

(d)  2B.4-  Ad.  861.  (e)  2  K  4-  B.  440.  445. 
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J.  Kay  and  Hopwood,  for  the  appeUants. — First,  the 
pauper  Innatic  was  irremorable  from  Afancheiter  at  the 
time  when  she  was  sent  to  the  workhouse,  in  October, 
1858;  and  therefore,  aUo,  when  ahe  ^raa  sent  to  the 
asylum ;  because  the  time  during  which  she  received 
relief  in  the  respondents'  workhouse  is  to  be  treated  for 
all  purposes  as  if  it  had  never  existed :  per  liord  Camp- 
bell, indelivering  the  judgment  of  the  Court  in  TkeOver- 
leeri  of  HarlJUU,  appts.,  The  ChurehiBaTdetu  of  Rotlur- 
Jkld,  respts.  {a),  overruhng  Regina  v.  The  InhabUanU  of 
SalfonUpy  Stat.  16&17  I^.c  97.  *.  102.  mentions  the 
time  of  the  pauper  lunatic  being  conveyed  to  the  a^lum 
as  that  at  which  his  status  of  irremovability-  is  to  be  ascer- 
tained. Aadstatl2&13  (^c/.  c.l03.«.4.,  foUowingstat. 
9  &  10  Fict.  c.  66. 1. 1.,  as  to  the  exclusion  of  particular 
periods  in  the  computation  of  the  five  jeara,  enacts  that  the 
removal  of  any  pauper  lunatic  to  an  asylum  &c.,  and  the 
removal  of  any  pauper  otherwise  than  under  an  order  of 
removal  from  his  place  of  abode  in  any  parish  of  a  union 
to  the  workhouse  of  such  union,  shall  not  be  deemed  to  be 
an  interruption  of  the  residence  of  such  pauper  in  respect 
of  stat.  9  &  10  Vktc.  66.;  "but  the  time  spent  in  such 
lunatic  asylum  &c.  or  workhouse  &c.  shall  be  whoDy  ex- 
cluded from  the  computation  of  the  time  of  the  residence." 
In  Regina  y.  The  Guardiant  of  the  ffett  Ward  Union  {c) 
Lord  Campbell,  in  delivering  the  judgment  of  the  Court, 
said,  Stat.  12  &  13  Vtct.  c.  103.  s.  4.  expressly  relates  to 
the  status  of  irremoTability,  "and  was  passed  for  the 
purpose  of  regulating  liabilities  as  between  parishes  of 
residence  and  parishes  of  settlement."  [They  also  cited 
Regina  v.  The  Inhabitants  of  St.  Leonard  a,  Shoreditch  (d). 


(a)  17  Q.  B.  746. 7(i2. 
{t)l  K^  B.  21.  25. 


(A)  12  C.  B.  106. 
(d)  14  Q.  B.  340. 
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and  Regina  v.  The  InluibUants  of.  Potterhanwarih  (a).] 
The  mother  of  the  pauper  lunatic  changed  her  residence, 
before  the  conveyance  of  the  pauper  to  the  lunatic  asylum, 
and  therefore  the  break  of  residence  would  have  no  eflfect 
upon  the  status  of  irremovability  which  the  pauper  lunatic 
had  acquired  in  Manchester. 

Secondly.  The  pauper  lunatic  is  not  within  the  proviso 
to  sect.  1  of  stat  II  &  13  Vict  c.  111.,  which  repealed  the 
proviso  in  stat.  9  &  10  Fict  c.  66.  s.  1.  The  proviso  in  II 
&  12  Vict  c.  1 11.  is,  "  Whenever  any  person  should  have  a 
wife  or  children  having  no  other  settlement  than  his  or  her 
own,  such  wife  and  children  should  be  removable  from  any 
parish  or  place  from  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said  recited  Act ; 
and  should  not  be  removable  firom  any  parish  or  place 
from  which  he  or  she  should  not  be  removable  by  reason 
of  any  provision  in  the  said  recited  Act.^'  This  question 
always  arises  after  expences  have  been  incurred,  which 
accounts  for  the  peculiar  language  ^^  should  be  re- 
movable" and  "would  be  removable,"  which,  in  Regina 
V.  The  Inhabitants  of  Cudham  {b),  Crompton  J.  said  he 
was  unable  to  see  the  effect  o£  The  proviso  contem- 
plates the  father  as  living  at  the  time,  and  has  not  pro- 
vided for  the  alternative  of  his  death,  and  therefore  in 
that  event  the  proviso  does  not  limit  the  wide  term  in 
which  the  irremovability  after  five  years^  residence  is 
conferred.  The  proviso  applies  only  to  the  father;  if 
it  is  understood  as  applying  to  the  case  where  the 
mother  happens  to  survive,  and  becomes  the  head  of 
the  family,  the  mother  of  the  pauper  lunatic  had  no 
settlement.  Moreover,  the  word  ''  children"  in  these 
provisoes  was  intended  to  refer  to  persons  of  tender 

(a)  IK^E.  262.  (h)  \  E,  ^  E.  409. 413. 
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1862.  yean,  and  not  to  include  a  person  of  the  age  of  thii^ 
The  QoEzs  years-  Further,  upon  the  death  of  the  father,  the 
Ottn»en  of  P^ip^r  luDRtic  has  his  Bettlement  until  the  mother  gaini 
^aIi^e"  ""^  '°  ^^  °^°  right  The  policy  of  the  Legislature,  to 
ExnsB.  prevent  the  separation  of  members  of  the  same  family, 
-which  the  respondents  insist  upon,  and  which  has  been 
further  carried  out  by  stat  24  &  25  Vtct.  e.  65.  i.  2.,  will 
be  frustrated  if  the  pauper  lunatic  ia  removable  to  the 
appellant  parish,  while  her  mother,  who  is  not  cha^e- 
able,  will  remain  vhere  she  ia.  {Cockbum  C.  3.  'When 
a  man  dies,  his  widow  has  his  settlement.  If  she  ac- 
quires a  &esh  settlement,  the  child's  foUowB  it ;  if  not, 
the  child  retains  that  of  the  father,  because  the  mother 
has  it.]  If  the  child,  after  the  death  of  the  &ther,  con- 
tinues to  reside  with  the  mother,  it  would,  if  nnemanci- 
pated,  follow  the  settlement  which  the  mother  acquired 
subsequently  in  her  own  right;  but  if  the  father  was 
irremovable  at  the  time  of  his  death,  and  the  child  con. 
tinues  in  the  place  of  his  residenee,  it  is  irremovable ', 
Regina  v.  The  Overieert  of  Elvet  (a).  \_Cromplon  J.  In 
that  case  the  child  was  emancipated,  and  never  became  a 
part  of  the  mother's  family ;  and  the  mother  being  dead, 
it  could  not  follow  her  settlement  as  bead  of  the  family. 
When  the  mother  becomes  the  head  of  the  family,  yon 
say  that  they  can  be  separated  by  a  break  of  residence  on 
the  part  of  the  mother.  Cockbum  C.  J.  If  the  child  hai 
not  at  the  time  of  the  death  of  the  father  acquired  a  atatoi 
of  irremovability,  bow  can  it  have  the  benefit  of  the 
father's  status  of  irremovability  wbea  the  mother  has  be- 
come removable  ?]  In  The  Overseers  of  St.  Giles  in  tht 
Fitldt,a.-p^i^,The  Guardians  of  the  Strand  Union,  Te«^.ib)^ 
(o)  5  Jur.  If.  S.  1350  ■,2SL.J.M.C.  17. 
(A)  7  Jur.  K  a  161 ;  30  i.  J:  M.  C.  12. 
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the  pauper  lunatic  who  had  resided  unemancipated  with        1862. 
his  father  five  years,  and  was  then  conveyed  to  the    The  Queen 
asylum^  was  held  exempt  from  removal,  though  the  father    overee^ra  of 
had  broken  his  residence.  A^^t^ 

By  Stat  24  &  25  Vict.  c.  55.  s.  2.,  ''  Where  a  child       E^bter. 
under  the  age  of  sixteen  years,  residing  with  its  surviving 
parent,  shall  be  left  an  orphan,  and  such  parent  shall  at 
the  time  of  death  have  acquired  an  exemption  from 
removal  by  reason  of  a  continued  residence,  such  orphan 
shall,  if  not  otherwise  irremovable,  be  exempt  from 
removal  in  like  manner  and  to  the  same  extent  as  if  it  had 
then  acquired  for  itself  an  exemption  from  removal  by 
residence.'^    The  words  "  if  not  otherwise  irremovable" 
can  have  no  operation  unless  the  child  can  acquire  ex- 
emption from  removal  by  residence,  as  in  Regina  v. 
The  Overseers  of  Elvet  (a).     [Cochburn  C.  J.     A  child 
may  become  emancipated  in  various  ways.    That  statute 
applies  to  the  case  of  a  child  both  whose  parents  are  dead. 
The  status  of  irremovability  survives,  just  as  the  settlement 
does.]     The  Legislature  supposes  that  the  death  of  the 
parent  would  cause  removability  and  provides  for  the 
case  in  which  the  child  would  not  otherwise  be  removable. 
Thirdly.     The  pauper,  though  unemancipated,  had 
acquired  for  herself  a  status  of  irremovability  when  she 
was  conveyed  to  the  asylum.     She  is  not  within  the 
alternative  in  the  proviso  to  stat.  9  &  10  Vict  c.  66.  s,  1., 
of  a  person  having  no  other  settlement  than  her  ovm, 
for  the  case  finds  that  the  settlement  of  her  father  was 
in  the  appellant  parish,  and  she  would  have  her  father's 
settlement.     She  had  resided  before  and  after  his  death 
more  than  five  years  in  Manchester.     In  Regina  v.  The 
Overseers  of  Elvet  {a),  Lord  Campbell  said,  "There  is 

(a)  6  Jur,  N.  8,  1360;  2d  L.  J.  M.  C.  17. 
VOL.    I.  3   O  B.    &   8. 
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1862.  nothing  to  prevent  an  onetaancipated  child,  able  to  vork 
■Hn  Queen  ^o""  ^^  bread,  from  acquiring  a  status  of  irremovability," 
and  "  the  mother  of  the  pauper  having  died  before  abe 
became  chargeable,  she  did  not  lose  the  status  of  irraiK^ 
vabihty,  or  follow  her  mother's  settlement."  [^Coekbun 
C  3.  If  those  observations  are  taken  to  the  full  extent, 
an  unemancipated  child  living  in  it«  father's  family  at  the 
age  of  five  years  might  acquire  a  status  of  irremovability ; 
and  this  consequence  would  follow,  that  if  the  father 
changed  his  residence,  and  was  removed  to  the  place  of 
his  settlement,  the  child  could  not  be  removed  with  him.] 


CocKBUBN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  respondents.  The  case  turns  upon  the 
question  whether,  at  the  time  the  pauper  Innatic  was 
taken  from  the  workhouse  to  the  lunatic  asylum,  she 
was  removable  from  Manchester,  the  respondent  parish, 
to  the  place  of  her  father's  settlement,  the  ajipellant 
parish.  The  father  of  the  pauper  lunatic  had  acqaiied 
the  status  of  irremovability  by  his  residence  in  Man- 
cheater:  on  his  death  her  mother,  continuing  to  reside  at 
Manchester,  also  had  the  status  of  irremovability.  The 
pauper,  an  unemancipated  child,  residing  first-  with  her 
father  and  afterwards  with  her  mother,  became  charge- 
able and  was  sent  to  the  workhouse.  It  is  admitted 
that  the  time  which  elapsed  between  her  being  sent  to 
the  workhouse  and  the  time  of  making  the  order  of 
adjudication  on  which  the  question  arises,  does  not  count 
so  as  to  create  irremovability  frism  Manchetter.  The 
mother,  prior  to  the  time  now  under  consideration,  had 
removed  from  Manchester,  and  so  had  lost  her  status  of 
irremovability ;  and  the  question  therefore  is,  whether  the 
pauper  lunatic,  being  unemancipated,  continited  a  member 
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of  her  mother's  family.    I  think  she  did.    It  is  admitted        1862. 
that,  during  the  time  a  child  continues  a  member  of  the    The  Queen 
family  of  which  either  the  father  or  mother,  as  the  case    overseers  of 
may  be,  is  the  head,  the  residence  of  the  child  will  not     ^^J^g" 
create  in  him  or  her  a  status  of  irremovability ;  and      Exbteb. 
stat.  24  &  25  Vict  c.  55.  s.  3.,  by  which,  on  the  death 
of  the  father  or  mother,  the  prior  residence  with  the 
surviving  parent  enures  for  the  benefit  of  the  child  so 
as  to  create  the  status  of  irremovability,  applies  only  to 
the  case  of  a  child  under  the  age  of  sixteen  years  left  an 
orphan.    The  question  therefore  resolves  itself  into  this, 
whether  the  mother,  if  she  became  chargeable,  would  be 
removable.  Clearly  she  would  be,  because  she  had  broken 
her  residence  in  Manchester.     Then  is  there  anything  in 
Stat.  9  &  10  Vict.  c.  66.  or  in  stat.  11  &  12  Vict.  c.  111. 
to  prevent  the  pauper  lunatic  from  being  removable? 
I  think,  though  the  proviso  in  the  first  statute  is  very 
obscure,  and  the  proviso  in  the  second,  which  was  passed 
in  substitution  of  the  first,  is  still  more  so,  the  efiect 
is  that  a  child,  so  long  as  he  or  she  continues  a  member 
of  the  parent's  family,  shall  not  acquire  the  status  of  irre- 
movability until  the  death  of  the  one  or  the  other  parent 
who  was  the  head  of  the  family,  if  that  parent  was  re- 
movable.   For  as  it  might  happen  that  the  wife  or  chil- 
dren were  irremovable,  the  statute  intended  to  keep 
families  together,  and  accordingly  made  the  status  of  the 
children,  if  unemancipated,  to  follow  that  of  the  head  of 
the  family.   In  this  case,  if  the  mother  became  chargeable 
she  might  be  removed  to  the  appellant  parish ;  and  the 
object  of  the  statute  would  be  frustrated  if  we  put  on 
it  the  construction  contended  for  by  the  appellants,  and 
hold  that  the  pauper  lunatic  could  not  be  removed  to 
the  place  of  her  fiEither's  settlement,  or  adjudicated  to  be 
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settled  there.  It  seems  absurd  that  a  person  of  thirtj 
years  of  age  should  still  be  treated  as  a  child ;  bat  it  ii 
well  established  that  for  all  purposes  of  settlement  and 
relief  an  unemaQcipated  child  is  to  he  considered  t 
member  of  the  family  of  the  parent.  Therefore  the 
pauper  lunatic,  in  respect  of  settlement  and  removability, 
follows  the  condition  of  the  mother.  The  mother,  bj 
her  break  of  retddence  in  Mandiester,  has  ceased  to  b( 
irremovable;  and  therefore  the  pauper  lunatic,  beiof 
chargeable,  may  be  adjudged  to  be  settled  in  the  appel. 
lant  parish. 

On  the  further  question,  whether  an  unemancipatec 
child  can  acquire  a  status  of  inemovability  in  its  ovi 
right,  it  is  not  necessary  to  come  to  any  conclusion. 


CaOMPTON  J.  I  also  am  of  opinion  that  we  best  can^ 
out  the  policy  and  meaning  of  the  words  of  stat.  II  &  IS 
Fict.  c.  1 1 1 .  >.  I .,  which  latter  are  very  meagre,  by  hold- 
ing that  the  status  of  irremovability  of  an  uuemancipated 
child  follows  the  status  of  the  head  of  the  family,  just  sa 
the  settlement  of  such  a  child  follows  the  changes  of  set- 
tlement of  that  head.  Stat  16  &  17  Vict.  c.  97.  ».  102., 
which  makes  provision  for  the  costs  of  the  maintenance 
of  a  pauper  lunatic  who  is  exempt  from  removal,  points 
distinctly  to  the  time  when  the  pauper  lunatic  ia  con- 
veyed to  the  asylum,  &c.,  as  that  at  which  the  question 
arises  whether  he  was  exempt  from  removal.  And  that 
depends  on  stat.  II  &  12  VicL  c.  111.,  which  is  asubsti' 
tution  for  the  proviso  to  sect.  1  of  stat.  9  &  10  Vtct  c.  96., 
and  gives  the  law  upon  the  subjeiit.  [His  Lordship  read 
the  11  &,  12  Vict.  c.  III.  f.  I.]  In  this  case,  the  fother 
having  died,  the  mother  became  the  head  of  the  family, 
and  the  question  is  whether  the  pauper  Iniuitic  is  not  a 
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child  within  that  proviso.  The  section  could  not  refer  to 
a  dead  person  having  a  child ;  and  the  words  ^^  having  no 
other  settlement  than  his  or  her  own/'  and  "  from  which 
he  or  she  would  be  removable/'  meet  the  case  of  the 
mother  surviving  the  father.  It  is  said  that^  in  this  case^ 
the  pauper  lunatic  has  the  settlement  of  the  father,  and 
not  that  of  the  mother^  and  that  is  true  in  one  sense^ 
because  it  is  derived  from  the  father ;  but  the  section  ap- 
plies to  the  case  where  a  child  has  no  other  settlement  than 
that  of  the  mother  in  the  sense  in  which  the  statute  uses 
the  expression^  because  it  is  dependent  on  and  floats  with 
hers.  When  the  father  is  dead^  the  removability  of  an 
uuemancipated  child  depends  on  that  of  the  mother,  who 
is  the  head  of  the  family ;  and  in  this  case  the  mother 
ceased  to  be  irremovable  before  the  child  was  conveyed 
to  the  asylum. 

The  two  cases  which  were  cited  in  support  of  the 
contention  of  the  appellants,  were  not  decided  on  a 
change  of  the  status  of  the  surviving  parent  of  the 
pauper  lunatic.  In  Regina  v.  The  Overseers  of  Elvet  {a), 
the  mother  was  sent  to  the  lunatic  asylum  before  the 
father  died,  there  was  no  change  in  her  status  of 
irremovability,  and  she  was  not  the  head  of  the  family 
at  the  time  of  the  order  being  made.  The  Overseers 
of  St.  Giles,  appts.9  The  Guardians  of  the  Strand  Union 
respts.  (b),  is  still  less  applicable :  the  father  having  lost 
his  status  of  irremovability  after  the  pauper  limatic  had 
been  conveyed  to  the  asylum,  a  question  arose  if  the 
charge  of  maintaining  the  child  should  be  thrown  on 
the  parish  of  settlement;  and  it  was  argued  that  it 
would  be  hard  on  a  parish  if,  when  the  father's  status 

(a)  5  Jur,  N,  8.  1350;  29  L.  J.  M,  C.  17. 
(h)  7  Jur.  N.  S.  161 ;  30  X.  J.  M.  C,  12. 
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The  Queen  against  The  Vestry  of  St.  Luke's,  Wednesday, 

January  22d. 

Chelsea.  r 

Mandamus, 

The  Metropolitan  Local  Management  Act,  18  &  19  Vict.  c.  120.  s.  69.,    jjocal  Manage- 
enacts,  that  the  veatpy  of  every  parish  mentioned  in  Schedule  A.  shall    ment  Act 
make  such  sewers  as  may  be  necessaiy  for  effectually  draining  their    jg  ^  19  yid,  ■ 
parish :  provided  that  no  new  sewer  shaU  be  made  without  the  previous    ^  12O.  s.  69. ' 
approval  of  the  Metropolitan  Board  of  Works.     Mandamus  to  the  vestry    Sewers, ' 
of  one  of  these  parishes,  commanded  them  to  make  such  sewers  as     yestry, 
might  be  necessary  for  draining  a  particular  part  of  the  parish,  and  to 
take  all  necessary  steps  in  that  behalf:  held  defective:  first,  because  it 
did  not  shew  a  present  duty  to  make  the  sewers ;  secondly,  because  it 
ordered  the  defendants  to  make  them  without  shewing  that  the  approval 
of  the  Metropolitan  Board  had  been  obtained. 

■jyTANDAMUS  to  the  vestry  of  the  parish  of  St  Luke, 
C/iebea,  in  the  coimty  of  Middlesex,  recited  that 
the  parish  of  St.  Luke,  Chelsea,  was  a  parish  mentioned 
in  Schedule  A.  to  stat.  18  &  19  Vict.  c.  120,,  and  that, 
after  the  passing  and  coming  into  operation  of  the  said 
Act  of  Parliament,  it  became  and  was  necessary^  for 
effectually  draining  a  certain  part  of  the  parish  called 
Limerston  Street,  that  the  vestry  should  make  certain 
sewers  and  works,  and  that  the  vestry  were  duly  re- 
quested to  make  the  said  sewers  and  works  by  and  on 
behalf  of  Edward  Wigan  and  John  Alfred  Wigan,  the 
owners  of  certain  houses  in  the  said  street  in  the  parish, 
whose  property  was  greatly  injured  for  want  of  such 
sewers  and  works  for  effectually  draining  the  same,  and 
to  take  all  necessary  steps  in  that  behalf:  but  that  the 
vestry  had  neglected  and  refused  to  make,  and  still  did 
neglect  and  refuse  to  make,  such  sewers  and  works  as 
might  be  and  were  necessary  for  effectually  draining  the 
said  part  of  the  parish^  or  to  take  all  or  any  necessary 
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The  Queen 

V. 

Vestiy  of 

St.  Luke's, 

Chelsea. 


steps  or  step  in  that  behalf.  The  writ  then  commanded 
the  vestry  to  make  such  sewers  and  works  as  might  be 
necessary  for  effectually  draining  that  part  of  the  parish 
called  Limerston  Street,  and  to  take  all  necessary  steps  in 
that  behalf* 

Return:  that  the  said  sewers  and  works  were  not 
necessary  for  effectually  draining  the  parish  of  St,  IaaIuj 
Chelsea,  within  the  meaning  of  the  said  Act  of  Parlia- 
ment^ and  that  Limerston  Street  was  a  street  formed 
after  the  passing  and  within  the  limits  of  stat.  8  &  9 
Vict  c.  cxliii.,  "For  better  paving,  lighting,  cleansing, 
regulating  and  improving  the  parish  of  St.  Luke,  Chelsea 
(exclusive  of  the  district  of  Hans  Town),  in  the  county 
of  Middlesex/'  and  that  the  said  street  was  never  suffi- 
ciently paved,  flagged,  stoned,  gravelled,  levelled,  drained 
and  sewered  to  the  satisfaction  of  the  Commissioners  for 
putting  the  last  mentioned  Act  into  execution,  and  had 
never  been  sufficiently  paved,  flagged,  stoned,  gravelled^ 
levelled,  drained  and  sewered  to  the  satisfaction  of  the 
vestry  since  the  coming  into  operation  of  the  Act  for 
the  better  local  management  of  the  metropolis,  and  that 
it  was  the  duty  and  obligation  of  the  respective  owners 
of  the  houses  and  tenements  adjoining  or  abutting  on  the 
said  street  on  each  side  thereof,  subject  to  the  directions 
contained  in  the  last  mentioned  Act,  and  in  the  Act  for 
the  better  local  management  of  the  metropolis,  and  in 
the  bye-laws  made  and  published  by  the  Metropolitan 
Board  of  Works  under  and  pursuant  thereto,  at  their 
own  respective  charges  and  expences,  to  well  and  suffi* 
ciently  pave,  flag,  stone,  gravel,  level,  drain  and  sewer 
so  much  of  the  said  street  to  the  centre  thereof  as  was 
opposite  to  and  co-extensive  with  their  respective  houses 
or  tenements  adjoining  or  abutting  on  such  street.   And 
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that  Limerston  Street  was  a  road  or  way  set  out  by  and 
at  the  expence  of  private  parties  for  the  use  and  accom- 
modation of  certain  private  property  near  thereto,  partly 
built  and  partly  unbuilt  upon ;  that  the  soil  of  the  said 
road  or  way  was  private  property ;  that  the  said  road  or 
way  was  not  a  highway  repairable  by  the  inhabitants  of 
the  said  parish,  and  had  never  been  paved  or  made  in  a 
proper  or  substantial  manner ;  that  a  large  portion  of 
the  land  abutting  on  the  said  road  or  way  was  unenclosed 
building  land,  upon  which  no  houses  had  been  erected, 
or  begun  to  be  erected ;  that  the  said  road  or  way  was 
not  a  street  within  the  meaning  of  the  Act  of  Parliament 
for  the  better  local  management  of  the  metropolis ;  that 
there  was,  in  a  certain  part  of  the  parish  of  ^S*^.  Luke, 
Chelsea,  (to  wit)  in  the  King's  Road,  near  to  the  said 
road  or  way  called  Limerston  Street,  a  public  sewer  vested 
in  and  cleansed  and  maintained  by  the  vestry,  conveniently 
situated  and  well  adapted  as  an  outlet  for  the  drainage 
of  the  said  road  or  way,  and  of  the  houses  and  land 
abutting  thereon ;  and  the  vestry  were  ready  and  wil- 
ling, subject  to  the  previous  approval  of  the  said  Metro- 
politan Board  of  Works,  to  permit  the  respective  owners 
of  the  said  road  or  way,  and  the  said  houses  and  land, 
at  their  own  costs  and  charges,  to  drain  the  same  into 
the  said  public  sewer  in  the  King's  Road*  And  that  the 
vestry  were  not  by  law  liable  or  bound,  under  or  by  virtue 
of  the  Act  of  Parliament  for  the  better  local  management 
of  the  metropolis  or  otherwise,  to  cause  to  be  made  the 
said  sewers  and  works. 

And  that  the  vestry  had,  from  the  time  of  the  passing 
of  the  Act  for  the  better  local  management  of  the  metro- 
polis, exercised  a  reasonable  discretion  and  judgment  in 
causing  to  be  made  such  sewers  and  works  as  were  in 
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1862.        their  judgmeot  from  time  to  time  necessary  for  effecti 

ijT^  qdbm    "Uy  drainiug  the  said  parish,  and  that  they  had,  in  tl 

Veso-r  of      ^srci^^  of  such  reasonable  discretion  and  judgment,  an 

St.  Lokb"s,     ^it]i  jiie  prerioos  approval  of  the  Metropolitan  Board  i 

Works,  in  manner  directed  hj  the  Act  for  the  bettf 

local  management  of  the  metropolis,  caused  to  be  mad 

divers  severs  and  works  in  and  for  the  drainage  of  tfa 

parish,  which  sewers  and  works  were  all  the  sewers  an 

works  which  the  vestry,  in  the  exercise  of  such  reason 

able  discretion  and  judgment,  had  deemed  it  expedien 

and  proper  to  cause  to  he  made  before  and  at  the  tim 

of  the  issuing  of  the  writ,  or  at  any  time  since,  in  execn 

tion  of  and  for  the  pnrposes  of  the  Act  for  the  bette 

local  management  of  the  metropolis. 

And  that  the  sums  required  for  causing  to  be  madi 
and  completed  the  several  sewers  and  works  necessat] 
for  effectually  draining  the  whole  of  the  parish  wouk 
amount  to  a  very  large, sum,  to  wit,  to  a  suna  exceedinf 
13,000/.,  and  that  the  moneys  in  their  possession  or  con' 
trol  before  and  at  the  time  of  the  issuing  of  the  writ 
or  at  any  time  since,  were  wholly  inadequate  and  insuffi- 
cient to  defray  the  costs  of  making  and  completing  sacfa 
sewers  and  works,  and  that  the  vestry  could  notj  other- 
wise than  by  making  and  levying  rates  wholly  exorbitant 
and  unreasonable  in  amount,  and  vexatious  and  oppres- 
sive to  the  ratepayers  of  the  parish,  raise  sums  whid] 
would  be  sufficient  to  defray  the  cost  of  making  and 
completing  the  said  sewers  and  works,  and  also  to  meel 
the  costs,  charges  and  expenses  to  which  sewers  rates, 
leviable  within  the  pariah,  were  then  liable  by  law,  thai 
is  to  say,  the  costs  and  charges  of  and  incident  to  the 
cleansing,  repairing,  maintaining  and  managing  the  exist- 
ing sewers  in  the  parish  vested  in  the  vestry,  the  pay- 
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ment  of  tlie  interest  and  portions  of  the  principal  of  the        1862. 
mortgage  debts  of  the  late  Metropolitan  Commissioners    xhe  Queeh 
of  Sewers,  contracted  under  The  Metropolitan  Sewers      veatar  of 
Act,  1848,  and  the  Acts  for  continuing  and  amending    St  Luke's, 
the  same,  and  charged  under  the  said  Acts  upon  the 
parish,  amounting  to  8226/.  IO5.  5d.,  and  the  payment 
of  the  amounts  required  by  the  precepts  of  the  Metro- 
politan Board  of  Works,  and  payable  by  the  vestry  for 
and  towards  the  expences  of  the  Board  in  the  execution 
of  the  said  Act  of  Parliament,  and  for  raising  moneys 
for  the  metropolis  main  drainage  rate,  imder  and  pur- 
suant to  stat.  21  &  22  Vict  c.  104.,  for  altering  and 
amending  the  Metropolis  Local  Management  Act,  1855, 
and  extending  the  powers  of  the  Metropolitan  Board  of 
Works  for  the  purification  of  the  Thames  and  the  main 
drainage  of  the  metropolis. 

First  plea,  to  the  whole  return,  that  the  sewers  and 
works  in  the  writ  mentioned,  and  thereby  commanded  to 
be  made,  were  necessary  for  effectually  draining  the 
parish,  within  the  meaning  of  the  Act  of  Parliament  in 
the  writ  mentioned. 

Issue  thereon. 

2.  Demurrer  to  the  whole  return,  except  the  state- 
ment above  traversed  in  the  first  plea. 

Joinder  therein. 

3.  Plea :  as  to  the  whole  return,  except  the  statement 
traversed  in  the  first  plea,  that  the  vestry  had  not  made 
any  order  that  the  said  street,  called  Limerston  Street^ 
should  be  sewered,  pursuant  to  the  local  Act  in  the  return 
referred  to;  and  that  divers  of  the  owners  of  the  houses  and 
tenements  adjoining  or  abutting  on  the  said  street,  on 
each  side  thereof,  had  refused,  at  their  own  expense  or 
charge,  respectively,  to  sewer  any  part  of  the  said  street. 
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1862.       o(  wliicli  the  vestry  had  notice  long  before  the  issiuni 

Th«  QvEBM    °^  ^■^^  ""*•  *"'*  *^^  ^*-^^  owDCW  of  the  honses  ani 

V  tfv  of      tenements  adjoining  to  or  abutting  on  the  said  street 

Bt  Luk  i'b,    willing  to  sewer  such  part  of  the  said  street  as  was  oppo 

site  to  and  co-extenBive  with  their  respective  hooaes  oi 

tenements  adjoining  or  abutting  on  the  said  street,  oonk 

not  make  the  sewers  and  works  mentioaed  in  the  said 

mandamus :  of  all  which  the  vestry  had  notice  long  befon 

the  issuing  of  the  writ,  and  before  the  reqaest  in  the  wrii 

mentioned. 

Demurrer,  and  joinder  therein. 

The  Attorttfy  General  (with  him  D.  Keane),  for  th« 
prosecutors.  — The  question  as  to  the  sufficiency  of  tb< 
writ  depends  on  the  construction  of  sect-  69  of  Tlu 
Metropolis  Local  Management  Act,  18  &  1 9  Vict.  e.  120 
By  that  section  "  The  vestry  of  every  pariah  mentionec 
in  Schedule  A.  to  this  Act,  and  the  Board  of  Works  foi 
erery  district  mentioned  in  Schedule  B.  to  this  Act,  shal 
(subject  to  the  powers  by  this  Act  vested  in  the  Metro- 
politan Board  of  Works)  &om  time  to  time  repair  and 
maintain  the  sewers  under  this  Act  vested  in  them,  oi 
such  of  them  as  shall  not  be  discontinued,"  &c,  "  and 
shall  cause  to  be  made,  repaired,  and  maintained  such 
sewers  and  works,  or  such  diversions  or  alterations  ol 
sewers  and  works,  as  may  be  necessary  for  effectually 
draining  their  parish  or  district,"  &c.  "  Provided  always 
that  no  new  sewer  shall  be  made  without  the  previous 
approval  of  the  Metropolitan  Board  of  Works."  The 
necessity  for  these  sewers  being  admitted  by  the  de- 
murrer, it  is  the  duty  of  the  defendants  to  make  them 
or  take  the  necessary  steps  for  making  them.  Sect.  158 
gives  the  defendants  ample  power  of  raising  the  money 
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required  for  the  construction  of  sewers,  and  sect.  159        1862. 
enables  them  to  exempt  parts  of  the  parish  or  district    The  Queeh 
not  benefited  by  the  execution  of  the  works.     The  last      vestoy  of 
part  of  the  return  asserts  that  the  making  of  these  sewers    ^CHBLwi*' 
is  in  the  discretion  of  the  defendants ;    but  the  terms 
of  sect.  69  are  imperative.    The  words  are,  ^^  such  sewers 
and  works  as  may  be  necessary/'  not  '^  such  sewers  and 
works  as  shall  in  the  exercise  of  their  discretion  be  deemed 
necessary.^'     That  part  of  the  return  does  not  shew  that 
the  defendants  have  taken  any  steps  towards  making  these 
sewers :  if  it  is  sufficient,  the  duty  may  be  indefinitely 
deferred.    [Crompton  J.    The  general  necessity  for  these 
sewers  is  admitted  by  the  demurrer,  but  the  defendants, 
in  eflfect,  say  in  their  return  that  they  have  expended 
all  that  they  could  reasonably  raise  by  rates  in  the 
construction  of  other  sewers.] 

Sect.  69  makes  the  approval  of  the  Metropolitan  Board 
of  Works  necessary  for  making  these  sewers ;  but  the  writ 
only  calls  upon  the  defendants  to  '^  take  all  necessary  steps 
in  that  behalf.''  If  they  had  returned  an  order  of  the  Me- 
tropolitan Board,  in  such  terms  that  they  could  not  have 
made  the  sewers  without  violating  that  order,  it  would 
have  been  an  answer  to  the  writ.  The  defendants  can- 
not exonerate  themselves  from  the  discharge  of  a  duty 
which  the  Act  of  Parliament  has  thrown  upon  them, 
by  omitting  to  apply  for  the  approval  of  the  Metro- 
politan Board,  which  they  might  obtain  if  they  applied 
for  it. 

[He  also  argued  that  the  first  part  of  the  return  was 
no  answer  to  the  writ,  inasmuch  as  the  provisions  in  the 
local  Act  did  not  protect  the  vestry  if  they  were  otherwise 
boimd  to  make  these  sewers.     He  also  referred  to  sects. 
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90,  92,  93,  96  and  247  of  atat.  18  &  19  Fid.  c.  120 
sects.  95  and  96  of  stat.  8  &  9  Vict,  c  dxiii] 


Sir  F.  Kelltf  (with  him  ITf/iiy),  for  the  defendan 
First.  Sect  69  of  atat.  18  &  19  Viet.  e.  120.  oonts 
geaeral  declaration  of  the  powers  conferred  and  i 
imposed  upon  vestries  and  district  boards,  on 
which  ia  that  of  effectually  drainiiig  the  paris 
district.  But  the  order  in  which  the  works  nece 
for  that  purpose  are  to  be  executed  is  left  in  their 
cretion,  as  from  the  necessity  of  the  thing  it  mm 
subject  to  the  control  of  the  Metropolitan  Boar 
Works,  given  by  sects.  187,  188.  The  writ  does 
shew  that,  in  the  exercise  of  the  discretion  of  the  del 
ants,  these  sewers  ought  to  be  made;  nor  does  it  a 
that  the  making  of  them  is  necessary  for  dnuning 
whole  pariah. 

Secondly.  A  mandamus  will  not  lie  to  order  a  pa 
or  body  of  persons  to  do  an  act  which  cannot  lawiidl; 
done  unless  something  haa  been  previously  done  by  a  b 
over  which  tbe  person  or  persons  commanded  to  do  the 
have  no  control.  The  first  proviso  in  sect.  69  is  that ' 
new  sewer  shall  he  made  without  the  previous  approva 
the  Metropohtan  Board  of  Works :"  it  does  not  say  i 
is  to  obtain  or  apply  for  that  approval.  This  object 
is  not  removed  by  the  insertion  of  the  words  in  the  n 
"to  take  all  necessary  steps  in  that  behalf,"  beca 
thoae  words  follow  the  order  to  make  the  sewers.  ] 
suppose  they  were  in  the  b^inning  of  the  mandat 
part  of  the  writ,  there  haa  been  no  request  to  tbe  < 
fendants  to  take  the  step  of  applying  for  the  approval 
the  Metropolitan  Board.    And  if  an  i^phcatioD  fu- 
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approval  of  that  Board  is  one  of  the  necessary  steps,  it        1862. 
shews  that  there  must  be  a  discretion  in  the  vestry,  for    The  Quebn 
they  could  not  be  required  to  apply  for  the  approval  of     vestry  of 
the  Metropolitan  Board  to  execute  works  which  they     chem^"' 
themselves  thought  to  be  inexpedient. 

As  to  the  return,  it  amounts  to  this,  that  the  defend- 
ants have  done  all  that  they  deemed  necessary,  and  all 
that  they  had  the  means  of  doing.  [^Crompton  J.  The 
prosecutors  must  shew  that  it  is  the  duty  of  the  defend- 
ants to  levy  additional  money  by  rates  for  making  these 
sewers,  though  the  rates  are  already  exorbitant.]  He 
was  then  stopped. 

The  Attomet/  General,  in  reply. — The  writ  is  sufficient, 
as  it  shews  that  the  sewers  commanded  to  be  made  are 
necessary  for  draining  this  particular  part  of  the  parish. 
But  it  does  not  appear  that  the  drainage  of  the  whole 
parish  would  not  be  completed  by  draining  this  street; 
that  other  parts  of  the  parish,  which  require  to  be  drained 
first,  are  not  drained,  would  be  matter  of  return,  being 
especially  within  the  knowledge  of  the  defendants. 
[Cockbum  C.  J.  There  may  be  a  greater  necessity  for 
draining  other  parts  of  the  parish  than  for  draining  this 
part.  It  is  not  enough  for  the  writ  to  shew  that  a 
statutory  duty  is  imposed  and  is  unperformed;  it  must 
go  on  to  shew  that  the  party  has  had  an  opportimity  of 
performing  it.  Crompton  J.  There  is  another  insuperable 
objection  to  the  writ — that  it  commands  the  defendants 
to  do  an  act,  the  doing  of  which  depends  upon  a  con- 
tingency.] The  averment  in  the  writ,  that  the  vestry 
were  duly  requested  to  make  the  sewers,  but  that  they 
had  refused  to  make  them,  must  be  construed  to  mean 
that  they  were  requested  to  take  the  proper  steps  for 


Vettiy  of 
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makin);  them,  and,  among  other  things,  to  ftpply  to 
the  Metropolitan  Board  of  Works  for  their  approTaL 
[Crompton  3.  The  peremptory  mandamns  must  follov 
the  form  of  the  mandamus,  and  would  connnand  tbe 
defendants  to  make  the  sewers  if  they  could  obtain  the 
approval  of  the  Metropolitan  Board  .|]  It  may  be  that 
the  defendants  have  obtained  that  approval ;  and  the 
Court  will  not  assume  that  the  Metropolitan  Board  will 
not  give  their  approval  if  there  is  a  necessi^  for  the 
works,  while  they  reserve  their  control  over  the  mode 
of  constructing  the  sewers,  given  by  sects.  137,  138. 
The  Metropolitan  Board  can  order  a  sewer  to  be  made, 
but  cannot  expend  any  funds  upon  the  ezpeuce  <tf 
making  it.  [^Cockbum  C.  J.  The  Metropolitan  Board 
have  a  control  over  the  local  drainage  merely  to  prevent 
its  interfering  idth  the  main  drainage.  Crompton  J.  I 
give  no  opinion  on  the  power  of  the  Metropolitan  Boud 
under  secto.  137, 138.] 


CocKBCRN  C.  J.  I  am  of  opinion  that  the  writ  ii 
defective.  In  order  to  constitnte  r  sufficient  writ  there 
ought  to  appear  upon  the  face  of  it  a  present  duty  to 
be  performed,  and  a  non-performance  of  such  du^. 
This  writ  only  states  a  general  duty  in  the  vestry  to 
make  the  works  in  question,  and  does  not  shew  that  in 
the  particular  instance  it  is  a  present  duty  to  make  them. 
By  Stat.  18  &  19  Fict.  c.  120.,  an  absolute  duty  ia  im- 
posed npon  the  vestry  to  take  steps  for  the  drainage  ol 
their  parish ;  and  that  involves  the  duty  of  draining  all 
parts  of  their  parish.  But  sect.  69  must  be  construed  witl 
this  necessary  qualification,  that  a  reasonable  time  mosl 
be  allowed  for  the  discharge  of  the  duty ;  and  when  w( 
consider  the  magnitude  of  the  works  to  be  done  in  sc 
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extensive  a  parish  as  this^  and  the  large  funds  required        1862. 

for  the  completion  of  the  works,  it  is  clear  that  there  Tbe  Queen 
must  be  vested  in  the  body  upon  whom  the  perform-      vcshrof 

ance  of  the  duty  is  cast  some   discretion  as  to  the  ^J;  Lake's, 

^  Chelsea. 

measures  to  be  taken,  and  with  reference  to  the  greater 
degree  of  exigency  for  the  works  in  one  district,  as 
compared  with  another.  They  have  a  limited  fmad 
out  of  which  the  expences  are  to  be  defrayed;  and, 
though  they  have  a  power  to  levy  rates,  they  must, 
as  a  public  board,  exercise  it  with  a  view  to  what  is 
right  and  reasonable ;  and  in  expending  the  money  so 
raised  they  must  have  a  discretion  as  to  what  part  of 
the  parish  they  will  drain  first,  and  what  works  should 
have  priority  of  execution.  In  this  case,  admitting  the 
necessity  of  the  works,  yet  the  vestry  may  have  been 
properly  of  opinion  that  other  parts  of  the  parish  ought 
to  be  drained  first ;  and  that,  having  regard  to  the  funds 
in  their  hands,  this  part  of  the  parish  might  wait.  It 
is  not  enough  to  state  that  this  particular  part  of  the 
parish  remained  undrained,  and  that  there  was  a  neces. 
sity  that  it  should  be  drained ;  it  should  be  shewn  that 
a  reasonable  time  had  elapsed,  so  that  the  draining  that 
part  was  converted  into  a  present  duty. 

Another  objection  to  the  writ  is,  that  it  orders  the 
defendants  to  perform  a  duty  which  is  conditional  upon 
their  obtaining  the  approval  of  the  Metropohtan  Board 
of  Works,  and  it  orders  them  to  apply  for  that  approval. 
I  am  not  aware  of  any  case  in  which  this  Court  has 
issued  such  a  mandamus.  There  can  be  no  return 
to  a  peremptory  mandamus  except  performance  :  if  the 
defendants  returned  that  they  had  applied  to  the  Metro- 
pohtan Board,  and  that  their  approval  had  not  been 
given,  they  would  be  involved  in  serious  difficulties. 

VOL.  I.  3  p  B.  &  s. 
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1862.       Though  there  is  a  strong  argument,  ab  inconvenii 

Tbc  QvKEs    that  this  doctrine  enables  the  defendants  to  avoid 

Vestry  of     ^^^i  *"^  tcnds  to  dcfltroy  the  effect  of  the  statute, 

^Caaui'^''    "'^^"f  "i*y  ^B  ™ct  by  ianiing  two  writs  of  mandai 

But  it  is  not  necessary  to  decide  that  point. 

These  objections  to  the  writ  being  &tal,  it  is 
necessary  to  go  into  the  questions  on  the  .demurrer 
the  return  and  the  pleas. 

Chohftom  J.  Since  the  power  was  granted  of  tak 
proceedings  in  mandamus  to  a  Court  of  error,  it 
been  decided  by  the  Court  of  Exchequer  Chamber  tl 
upon  the  pleadings  in  mandamus,  the  writ  may  be  qi 
tioued  by  shewing  that  the  title  which  is  set  ont  d< 
not  warrant  the  mandatory  part  of  the  writ.  The  qa 
tioa  therefore  is,  whether  the  mandatory  part  of  t 
writ  is  sustained  by  the  title  made  by  the  su^esti 
part.  The  writ  does  not  follow  the  words  of  sect, 
of  Stat.  18  &  19  Fid.  c.  120.,  by  ordering  the  defendsi 
to  make  such  sewers  and  works  as  may  be  necessary  I 
effectually  draining  the  parish,  but  it  selects  a  particnl 
part  of  the  parish,  and  orders  the  defendants  to  ma 
such  sewers  and  works  as  may  be  necessary  for  efie 
tually  draining  that  part;  and  it  does  not  shew  th 
this  part  ought  to  be  drained  in  priority  of  otha 
The  statute  contemplates  a  series  of  works  for  drai 
ing  the  parish ;  and  it  is  absolutely  necessary  that  tl 
vestry  should  have  a  discretion  as  to  the  order  ai 
time  in  which  those  works  should  be  done  :  that  disa 
tion  is  taken  away  by  this  writ.  And,  there  being  tl 
objection  to  the  writ,  it  cannot  be  objected  to  the  retu 
that  it  does  not  shew  that  other  parts  of  the  parish  oug 
to  have  a  priority  over  this  part  The  writ  does  n 
command  the  defendants  to  drain  those  particular  pai 
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of  the  parish  which  according  to  their  sound  discretion  1862. 

ought  to  be  drained  first,  but  it  commands  them  to  drain  xhe  Queeh 

this  particular  part  without  shewing  that  it  ought  to  be  v  ^  f 

drained  now.     I   adhere  to  what  I  and  my  brother  St.  Luke's, 

"^  Chelsea. 

Blackburn  said  in  The  Queen  v.  The  Southampton  Com- 

missioners  (a),  that  the  writ  of  mandamus  may  be  general. 
Still  title  must  be  shewn ;  and  this  writ  does  not  shew  a 
present  duty. 

The  writ  is  also  defective  in  this,  that  no  absolute 
duty  is  imposed  on  the  vestry  to  do  the  works  in  ques- 
tion :  they  cannot  do  them  without  the  approval  of  the 
Metropolitan  Board.  The  Attorney  General  says,  that 
the  duty  which  the  writ  charges  on  the  defendants  is, 
to  go  to  the  Metropolitan  Board  and  obtain  their  ap- 
proval to  this  sewer  being  made.  I  do  not  think  so. 
When  a  writ  issues  for  the  election  of  a  public  officer, 
it  orders  the  parties  to  proceed  to  elect,  and  to  take 
aU  necessary  steps  for  such  election;  but  those  are 
matters  which  do  not  depend  on  the  will  of  another 
person.  This  writ  commands  the  defendants  to  make 
the  sewers  in  the  first  instance.  Suppose  they  obeyed 
the  writ  as  far  as  they  could,  but  had  not  got  the  ap- 
proval of  the  Metropolitan  Board  of  Works,  they  would 
be  probably  ordered  to  apply  for  that  approval.  But 
the  proper  course  would  be  to  issue  a  writ  to  the  vestry 
to  apply  to  the  Metropolitan  Board  of  Works  for  their 
approval,  and,  that  having  been  obtained,  to  issue  another 
writ  to  the  vestry  to  make  the  sewers. 

Mellor,  J.  Stat.  18  &  19  Vict,  c,  120.  imposes  a 
duty  upon  the  vestry  which  involves  the  performance^ 
not  of  one  work,  but  a  series  of  works  of  sewerage.    It 

(a)  Ante,  pp.  5.  25.  27. 

8  p  2 


Vettry  of 
St.  Luke'*, 
Cbblbba. 
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is  conceded  that,  in  geaenJ,  the  veetry  hare  a  discretiqB 
as  to  the  order,  the  time  aad  the  manaer  in  which  the 
works  are  to  be  performed.  But  the  wnt  takes  that  away ; 
and  is  therefore  vicious  for  not  shewing  that  in  this  par- 
ticular instance  the  vestry  have  no  discretion. 

I  aTU'Blso  of  opinion  that  it  is  a  fatal  objection  to  the 
writ  that  it  commands  one  body  of  persons  to  do  works 
the  doing  of  which  is  conditional  on  the   approval  of 
another  body  of  persons- 
Judgment  for  the  defendants. 


Fridap.  NicHOLL  and  Others  against  Aixek. 

Jamuary  ITtb. 

1.  Wbfii  a  special  cage  is  Btat«d  for  the  o^ion  of  the  Court,  and  the 
Mondamut.  parties  agree  that,  in  the  event  of  the  Court  giving  jadgment  for  the 
Contmi  of  plaintiff,  a  mttnJamiia  niay  isauo  againal  the  defendant :  Held,   by  ths 

Mr/tM.  Eichequer  Chamlier,  that  this  mosi  be  onderBtood  to  mean  if  the  Court 

JWi^or  d/     thinks  fit  that  it  shall  do  bo. 

pitWic  bridgt.         2.  So  if  the  agreement  had  been  that  a  mandamnB  tkalt  isaae  :  dnbi- 
LuAdUy  to         t4nte  WiUes  J. 

fP»r.  3,  The  Slat.  20  G.  2.  e.  22.,  reeitingthatitiraaKinyenientliatabridg* 

■hould  be  built  across  the  Thama  from  the  pariah  of  W.  in  the  conntj 
of  5.  to  the  parish  of  8.  in  the  county  of  M,,  for  the  ease  and  coiiiiaeiT« 
of  the  inhabitants  of  the  said  counties,  and  that  S.  D.  had  proposed  to 
build  the  bridge,  enacted  tbat  it  should  be  lawful  for  8.  D.,  his  hcin 
aud  assigns,  and  he  and  the;  vere  aathoriied  and  empoirered,  at  thrar 
own  coalB  and  charges,  to  build  the  said  bridge.  Power  was  given  to 
cat  the  banks  of  the  river,  and  turn  anj  highways  leading  to  the  in- 
tended  bridge  ;  and  in  consideration  of  the  great  charges  and  eipences 
8.  D.,  his  heirs  and  assigns,  should  be  at,  not  odr  In  building  the ' 
bridge  but  also  in  erecting,  repairing  and  main  tainins  other  matt«n  necee- 
BSjy  to  he  erected,  it  should  be  lawful  for  8  D.,  his  hein  aod  assigiis, 
bora  time  to  time  ani]  at  all  times  thereatler,  to  take  for  pontage  or 
toll  for  any  passage  over  the  bridge,  certain  snms.  A  clAnse  reciting 
that  it  nught  happen  that  the  passage  of  the  bridge  might  for  some  time 
become  dangerous  or  impracticable,  enacted  that  it  should  be  lawftd  for 
S.  D,,  his  heirs  and  sssigns,  to  provide  and  maintain  a  ferry  across  (be 
river,  and  to  take  the  same  sums  for  passage  over  the  river  by  it  as  were 
giaDled  for  the  loll  or  pontage:  provided  that  soch  feny  should  not 
continue  longer  than  should  be  necessary  for  repairing  or  rebuilding  the 
bridge.  It  was  declared  that  tbe  bridge  should  be  eitra-puoebial,  and 
not  bo  deemed  to  be  a  county  bridge.  The  slat.  30  G.  5.  e.  32,  red- 
ting  that  tbe  bridge  was  in  a  ruinoui  condition,  and,  if  not  effectually 
repaired  or  rebuilt,  would  be  manifestly  to  the  inconvenience  of  the  publii^ 
and  that  3f.  D.  S.  was  the  sole  proprietor  of  it,  and  had  pnoposed  to 
eSectnally  repair  or  rebuild  it,  bat  it  had  been  found  bj  enMoieoce 
tbat  tbe  [ontase  or  toll  was  greatly  inadequate  to  the  szpenoe  of  building 
and  kecfing  Uie  same  in  repair,  enacted  tbM^  ihowd  b«  lawful  tm 
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M.  D.  S.y  his  heirs  and  assigns,  to  take  the  tolls  therein  specified.    This  ^  S62 

latter  Act  also  contained  a  clause  re-enacting  all  the  powers  and  antho-   ' 

ritiea  giren  by  the  former  Act  for  the  purpose- of  "  rebuilding,  repairing,        Jf  icholl 

altering  and  keeping  in  repair  the  bridge.''     In  1859  the  principal  arch  ^ 

of  the  bridge  (wliich  had  been  used  by  the  public  on  payment  of  the  Allen 

tolls  authorized  by  the  said  Acts)  fell  in,  and  the  passage  of  it  became 

impracticable.    The  defendant,  wno  had  become  proprietor  of  the  bridge 

in  1829,  thereupon  proTided  and  maintained  a  ferry  across  the  Thames 

near  to  the  bridge,  and  for  passage  over  the  river  by  the  ferry  took  the 

tolls  authorized  by  the  Acts.    A  reasonable  time  for  repairing  the  bridge 

having  elapsed,  the  plaintiff,  who  was  the  proprietor  of  an  estate  near 

the  bridge  and  had  sustained  special  damage  as  such  from  the  neglect 

to  repair  it,  brought  an  action  against  M.  D.  8.  for  damages,  by  reason 

of  the  bridge  bemg  impracticable.    Held,  by  this  Court,  and  affirmed 

by  the  Exchequer  Chamber,  that  the  above  statutes  imposed  upon  the 

defendant,  as  proprietor  of  the  bridge,  the  duty  to  repair  and  maintain 

it  as  long  as  he  received  the  tolls. 

nPHIS  was  an  action,  brought  by  the  plaintiffs  against 
the  defendant,  for  the  recovery  of  damage  ssustained 
by  them  by  reason  of  the  passage  of  the  bridge  herein- 
after mentioned  being  impracticable,  and  for  a  mandamus 
commanding  the  defendant  to  repair  and  reinstate  the 
bridge,  and  maintain  the  same  in  a  fit  state  for  passage ; 
and  the  following  case  was  stated,  without  pleadings, 
according  to  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76. 

In  the  20th  George  Second  an  Act  of  Parliament  was 
passed,  intituled  "  An  Act  for  building  a  bridge  across  the 
river  Thames,  from  the  parish  of  fFalton-upon-  Thames,  in 
the  county  of  Surrey,  to  Shepperton,  in  the  county  o{  Mid- 
dlesex." Shortly  after  the  passing  of  this  Act  the  bridge 
thereby  authorized  to  be  built  was,  under  and  by  virtue 
of  the  powers  therein  contained,  built  by  Samuel  Dicker 
£sq.  in  the  said  Act  mentioned.  In  the  20th  George  Third 
another  Act  was  passed  for  enlarging  the  powers  of  this 
Act.  (Both  of  these  Acts  were  to  be  referred  to  as  part  of 
the  case  (a).)     From  the  time  of  the  bridge  being  built 

(a)  The  following  sections  of  stats.  20  G.  2.  c.  22.  and  20  Q.  3.  c.  32. 
are  materiaL 
Stat.  20  G,  2.  c.  22.     <*  Whereas  it  is  convenient  that  a  bridge  should* 
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1862.        ^uitH  it  became  impasaable  aa  hereinafter  menttoaed,  no 
~ repairs  were  required  for,  nor  were  any  done  to   the 


be  built  crosa  the  rtTer  Ot  Tttanut,  from  tlie  puuh  of  fraOoit-iipos- 
Thamtt,  in  the  couatj  of  Surry,  to  the  apposite  ahore  in  the  pAiiih  of 
Wiepptrton,  in  the  coon^  of  MidJUiac,  for  ibe  better  eftM  and  eonmeMe 
of  the  inhabitant!  of  the  said  counties  respectiTelj  ud  the  parts  ■■]]•- 
cent ;  and  vhereas  Samud  Diektr,  of  WalUm-vpcm'  Tkanta,  in  the  swd 
count;  of  9mry,  Esq.,  hath  proposed  to  build  the  said  bridge  crow  the 
Mud  river  for  the  purposes  aforesaid,  vhetebf  many  m'i''hi^  Mid  incoo- 
venieDceH  nrill  be  remedied,  and  great  advantages  accrue  to  the  paUic," 
it  is  enacted,  "  that  it  shall  and  ma;  be  lavful  to  and  for  the  said  8. 
Diektr,  his  heira  and  assigns,  and  he  and  the;  are  hereby  aathoriied 
and  empowered,  and  shall  hare  full  power  and  anthori^,  by  Tirtoe  of 
this  present  Art,  at  hia  and  their  own  proper  coets  and  charges,  b;  him- 
self and  themselves,  his  and  their  deputies,  agents,  officers,  workmen, 
servants  and  others,  to  build  the  said  bndge  from  IFaAon-ifpon- TVinuB 
to  Shepperton  aforesaid  ;  and  that  for  the  purposes  aforesaid  be  and  tbej 
■ball  have  fiill  power  and  authoritj,  b;  himEclf  and  themselves,  his  and 
their  servants,  agents,  workmen  and  others,  to  remove  any  shelf  or  shelves, 
or  to  deepen  or  widen  the  said  river  of  Thamet,  or  any  syts  or  stops  in 
the  same,  between  the  paiishes  of  Jfo/Con-ujion-  IJutnut  and  Si^iperUM 
aforesaid,  and  to  dig  or  cut  ibe  banks  of  the  sdd  river  Tliames  in  such 
manner  as  shall  be  necessai;  and  proper  for  the  bnildiag  of  the  bridge, 
and  the  navigation  and  passage  of  boats,  hargGK  lifters  and  other 
vessels,  and  for  the  more  convenient  and  better  carrying  on  and  ending 
the  said  undertaking,  and  making  the  navigation  of  the  said  river  Thanut 
more  easy  for  the  said  boats,  barges,  lighten  and  other  vessels  as  afore- 
said nnder  or  to  and  from  such  bridge  when  bnilt  (be  it  the  soil  or  gronnd 
of  die  King's  most  excellent  Majest;,  his  heirs  or  successors,  or  of  any 
other  person  or  peisons,  bodies  poUtick  or  corporate  whstsoerer),  and 
also  to  cut,  remove  and  take  away  all  trees,  roots  of  trees,  beds  of  gravel, 
■and  or  mud,  or  any  other  impediment  whatsoever,  which  may  any  way 
hinder  the  said  navigation,  either  by  obstructing  the  sailing,  hnUng^ 
towing  or  drawing  boats  and  vessels,  with  men  or  horses  or  otberwise, 
upon  the  said  river  of  Thaisei,  between  the  said  parishes  of  Waltim  and 
Shepperton,  and  to  bnild,  erect  and  set  up,  and  lo  make  in,  over  or  on 
the  said  river  and  lands  ai^oining  or  near  to  the  same,  any  camp-shot, 
trenches  and  landing  places,  and  to  amend,  alter,  remove,  or  heighten 
any  foot  bridge,  foot  paths  or  hoise  paths,  or  to  turn  or  alter  any  high- 
ways in  upon  or  near  nnto  the  said  river  leading  to  the  said  new 
intended  bridge,  within  the  parishes  of  WaUim  and  SA^tperlon  aforesaid, 
so  as  not  lo  stop  up  any  common  highway  leading  to,  from,  or  through 
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structure  of  the  bridge^  save  those  contemplated  by 
the  Act  of  20  G.  3. ;  but  all  other  repairs  required  for 


either  of  the  towns  of  Shepperton  or  Walton^  and  to  appoint,  set  out  and 
make  any  towing  paths,  banks  and  ways  for  towing,  haling  and  drawing 
of  boats,  barges,  lighters  and  other  vessels  passing  in,  through  and  upon 
the  said  river,  under  the  said  intended  bridge,  between  the  parishes  of 
Walton  and  Shepperton  aforesaid,  or  any  part  thereof:  and  &om  time  to 
time  and  at  all  times  hereafter  to  do  all  other  matters  and  things  neces- 
sary or  convenient  for  making,  maintaining,  continuing  and  perf^ting 
the  said  bridge,  and  the  navigable  passages  under  or  near  the  same,  or 
for  the  improvement  or  prosecution  thereof,  the  said  S.  Dicker^  his  heirs 
and  assigns,  doing  as  little  damage  as  may  be,  and  first  giving  satis- 
faction to  the  respective  owners  and  proprietors  of  such  trees,  ground, 
land,  tenements  or  hereditaments  as  shall  be  pulled  down,  demolished, 
altered,  dug  up,  cut,  removed  or  otherwise  made  use  of  for  every  or  any 
of  the  purposes  aforesaid,  or  that  in  anywise  shall  be  prejudiced  or 
damaged  by  or  for  the  carrying  on  the  building,  effecting,  preserving 
and  continuing  or  maintaining  the  said  bridge,  or  the  navigation  near 
thereunto,  and  also  giving  satisfaction  for  all  damages  that  shall  be  done, 
such  damages  to  be  ascertained  in  the  manner  hereinafter  directed." 

**  And  to  the  intent  the  navigation  of  the  said  river  of  Thames  may 
receive  no  prejudice,  be  it  further  enacted  by  the  authority  aforesaid, 
that  when  the  said  bridge  is  built  cross  the  said  river,  there  shall  remain 
free  and  open  passage  for  the  water  to  run  and  flow  through  the  arches 
or  passages  under  the  said  bridge,  of  two  hundred  and  twel?e  feet  at  the 
least,  within  the  present  banks  of  the  said  river." 

The  Commissioners  of  Land  Tax  for  the  counties  of  Middlesex  and 
Surrey  are  constituted  and  appointed  Commissioners  for  settling  aU 
matters  about  any  difference  between  8.  Dicker^  his  heirs  or  assigns,  and 
the  proprietors,  owners  or  occupiers  of  any  such  trees,  lands,  tenements 
or  hereditaments ;  and  if  either  of  the  parties  shall  not  be  satisfied  with  the 
determination  of  the  Commissioners,  the  Commissioners  are  empowered 
to  issue  their  warrant  to  the  sheriff  of  the  county  of  Surrey  or  Middlesex^ 
as  the  case  shall  require,  to  impanel  a  jury  for  assessing  the  sums  to  be 
paid  to  every  person  or  persons  for  the  purchase  of  their  estate  and 
interest  in  the  lands,  tenements  and  hereditaments  used  for  the  purposes 
of  the  Act ;  and  upon  payment  of  the  sum  assessed  by  the  Commis- 
sioners or  agreed  by  the  jury,  as  the  case  shall  happen,  "it  shall  then, 
and  not  before  or  otherwise,  be  lawful  to  and  for  the  said  S.  Dicker^  his 
heirs  and  assigns,  to  remove,  pull  down,  cut,  dig  or  use  so  much  of  the 
said  trees,  lands,  tenements  and  other  hereditaments  and  premises  for 
which  euch  satisfaction  shall  be  so  agreed,  settled,  assessed,  adjusted  or 
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1862.       the  maintenance  of  the  bridge,  and  the  roadway  thereof 
NicBOLL      '*■*  f^™™  ti"^*  *<*  *^™*  ^*"®  ^  *^^  Baecessive  proprie- 


decreed  as  aforesaid,  focAreeting^  cknyingon,  gnpportiiig  or  nuJuttuuBj 
tbe  oud  bridge  and  lUTigtltioo  u  eball  be  neceasaiy  uid  requisite,  asd 
to  hava,  aae  and  eiyoj  the  Mme  to  ftnd  for  hia  own  pn^>ai  oae  aod 
benefit." 

Tbe  CommiMionen  are  mipowered  to  fine  eSthar  of  tha  sherifl^  and 
hia  bailiffi  making  de&ult  in  the  {Hvmisee,  and  persona  flommcuied  ca 
juries  or  to  give  eridence,  and  not  attending ;  "  ajid  all  such  flnea  are  to 
be  paid  to  tbe  said  8,  JHcixr,  his  heirs,  eiecntois  or  assigns,  oz  to  wbom 
the;  shall  appoint,  to  be  emplojed  tovuds  canTing  on,  snppartiiig  and 
advancement  of  the  said  bridge." 

"And  be  it  further  eaactfld  b;  the  an  tliority  aforesaid,  that  for  and  il 
consideration  of  the  great  charges  and  eipences  that  the  aaid  S.  Dkiv, 
his  heirs  or  assigns  shall  be  at,  not  only  in  building  ths  said  bridge,  but 
also  in  inaking,  erecting,  rcpairia^  cleaning,  maintjatnitig^  keeping  u^ 
and  contiDuing  other  mattera  necessaiy  to  be  made  and  erected  as  ■£>«■ 
said,  it  ehall  and  may  be  lairful  to  and  for  the  said  B,  DicHxr,  hit  heii* 
and  assigns,  and  no  other  person  whaterer,  from  time  to  lime  and  at  all 
times  hereafter,  to  ask,  demand,  receiTe,  recover  and  take  to  and  tar  his 
and  their  own  proper  ose  and  behoof,  in  respect  cf  hia  chargea  and 
ezpences  as  aforesaid,  for  poDtagc^  or  in  the  name  of  a  toll  or  dot;,  for 
any  passage  over  the  lud  bridge,  or  any  part  thereof  the  soma  hereaftsr 
mentioned"  &c.;  "irbich  said  respective  sums  of  money  shall  be  da- 
liutnd«d  and  taken  in  the  name  of  pontage,  or  as  a  toll  or  dtt^  ;  and  tha 
moneys  to  be  received  as  aforesaid,  and  all  other  moneya  to  be  recoved 
by  the  authority  of  this  Act,  are  hsreby  vested  in  tha  said  8.  Dicktr, 
his  heirs  and  assigns,  and  the  same  and  every  part  thereof  aliall  b* 
applied  accordingly." 

"And  whereas  it  may  so  happen  that  the  said  bridge  may,  in  timee  to 
come,  receive  such  damage  by  onforeseen  acddents,  or  b;  tempeets  oi 
otherwise,  that  the  passage  thereof  may  for  some  time  become  dangBrona 
or  impracticable,  be  it  further  enacted  by  the  aathority  aforesaid,  that 
in  all  such  cases  it  shall  and  may  be  lawful  to  and  for  the  said  S.  Jiielxr, 
his  heirs  and  assigns,  from  time  to  time  as  often  as  occasion  shall  reqoin^ 
to  provide,  mainttun,  and  set  up  a  proper  and  convenient  fenj  or  feiriea 
cross  the  said  river^of  ThoKui,  at  such  place  or  places  as  he  or  the;  shall 
judge  to  be  most  proper  and  convenient  and  as  near  to  the  said  bridge 
as  conveniently  may  be,  and  there  to  take  for  passage  over  the  said  river, 
by  such  ferry  or  ferries,  such  rates  and  duties  as  are  granted  by  this  Act 
for  the  toll  or  pontage  aforesaid." 

"Provided  always,  that  such  ferry  or  fenies  shall  not  continue  for 
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tors  thereof;  and,  during  all  the  time  aforesaid,  the  bridge 
was  used  by  the  public  for  the  purpose  of  passage  on 


any  longer  time  than  shall  be  necessary  far  repairing  or  rebuilding  the 
said  bridge,  or  longer  than  the  passage  over  the  same  shall  or  may  bo 
dangerous  or  impracticable  as  aforesaid. 

*'  And  be  it  enacted  by  the  authority  aforesaid,  that  the  said  bridge 
shall  not  be  rated  or  assessed  for  or  towards  the  land  tax,  the  repairs 
of  highways,  poors  rate,  churchwardens'  or  any  other  parish  rate  what- 
soever; nor  shall  the  said  bridge,  or  any  part  thereof,  be  deemed  or 
looked  upon  to  belong  to,  or  be  within  any  parish,  but  be  extra-parochial 
to  all  intents  and  purposes  whatsoever. 

"  Provided  always,  and  it  is  hereby  further  enacted  and  declared,  that 
the  said  bridge  when  built  shall  not  be  deemed  or  taken  to  be  a  county 
bridge,  so  as  to  subject  the  counties  of  Middlesex  and  Surry,  or  either 
of  them,  to  the  repairing  or  supporting  the  same." 

Stat.  20  G.  3.  c.  32.  *'  An  Act  for  enlarging  the  powers  of  an  Act 
made  in  the  twentieth  year  of  His  late  Majesty  King  George  the  Second, 
for  building  a  bridge"  &c. 

'*  Whereas  by  an  Act,  made  in  the  twentieth  year  of  the  reign  of  His 
late  Majesty  King  George  the  Second,  intituled"  &;c.,  "several  toUs, 
duties  and  powers  were  given  and  granted  to  Samuel  Dicker,  Esq.,  of 
the  parish  of  Walton,  in  the  county  of  Surry,  to  build  a  bridge  cross  the 
river  Thames  from  the  said  parish  of  Walton  to  Shepperton,  in  the  county 
of  Middlesex :  and  a  bridge  was  accordingly  built  and  passable  for  many 
years :  and  whereas  the  said  bridge  is  now  in  a  ruinous  condition,  and 
if  not  effectually  repaired  or  rebuilt,  will  be  manifestly  to  the  incon- 
venience of  the  publick :  and  whereas  Michael  Dicker  Sanders,  of  the 
city  of  Exeter,  is  now  sole  proprietor  of  the  said  bridge,  and  hath  pro- 
posed effectually  to  repair  or  rebuild  the  said  bridge  cross  the  said  river, 
conformable  to  the  powers  and  subject  to  the  provisoes  in  the  said  above 
recited  Act ;  but  it  having  been  found  by  experience  that  the  pontage, 
toll,  or  duty  for  passing  over  the  said  bridge,  or  any  part  thereof,  is  greatly 
inadequate  to  the  expence  of  building  and  keeping  in  repair  the  same," 
it  is  enacted,  "  that  from  and  after  the  passing  of  this  present  Act,  it 
shall  and  may  be  lawful  to  and  for  the  said  M.  D.  Sanders,  his  heirs  and 
assigns,  or  such  person  or  persons  as  shall  be  authorized  and  empowered 
by  the  said  M.  D.  Sanders,  his  heirs  and  assigns,  and  no  other  person 
whomsoever,  and  he  and  they  is  and  are  hereby  authorized  and  em- 
powered, and  shall  have  full  power  and  authority  by  virtue  of  this  present 
Act,  from  time  to  time  and  at  all  times  thereafter,  to  ask,  demand,  receive, 
recover  and  take,  to  and  for  his  and  their  own  proper  use  and  behoof 
the  tolls  following,  videlicet,"  &c. 
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psyment  of  the  tolb  hy  the  said  Acta  aotliarind  t 
demanded  and  takcai. 

These  tolla,  and  other  the  powers,  privilegeB  and 
inanities  by  the  said  Acta  giren  and  granted,  haie 
reccaved,  exercised  and  enjoyed  by  the  sdccen*e 
prieton  of  the  bridge  from  the  time  €^  the  aante  ha 
been  bailt. 


"  And  vbcnM  b?  the  n 
bridge  should  be  boDt,  iro  handled  and  twdre  fint  AcmU  be  Ml  i 
and  ep^  {'•"■g*  ^  thfwtlKt  lo  rsn  nad  flow  tl<,ri)wfc.h  tlw  « 
tberec^:  and  vhenas  it  ii  bonl  nirnaaij  aoA  cixpedMot,  for  Or  1 
Monritj  of  the  laid  bridge,  if  the  mbc  shaO  b«  tefiaiigil.  cr  it  ihi 
fbnnd  neceseaiy  lo  rebuild  the  m^K,  to  erect  anacba-  p*^  in  tb 
rinr :  be  it  therefore  enacted  br  the  amfaontr  afmi  'aiil,  that  t*o 
dred  and  eight  feet  shaD  be  IrA  a  free  and  op^  passa^  for  ibc  as 
mn  and  flov  tfaion^  the  arches  vhoi  the  said  bridgF  sbaO  ba  eAci 
ivpaiced.  or,  if  finmd  nceeaearr,  tcbtalL 

"  And  it  i5  herebr  farther  enaetod  bj  the  antbontr  ■fiiiiaaiil  Ai 
nid  JT  A  Stiller*,  lui  hein  and  aadps.  dall  han  h~b«RT  n>  er 
teaiponiT  bodge  near  to  the  pmeBt  bridge,  vhila)  th«  nae  da 
repairing  or  rebolUin^  prorided  that  vhen  the  ^ud  t^poeai;  hrid 
bnilt.  i«o  handfed  and  a^t  feet  sball  nnain  a  bvc  and  c^ieii  pai 
tor  the  vaUT  to  nu  ud  flcv  throagh  the  anbes  or  pno^tgee  viihii 
preamt  hanks  of  the  laid  rirer." 

"  And  it  is  heiebT  fanher  enacted  br  the  anthontr  aferejaid.  iha 
nme  pmlage.  tolL  or  dotr  ^all  ud  mar  b«  deaBanded.  taken. 
leeciTfd  for  a  panage  onr  the  *atd  tempoeaiy  bridge,  aa  orei 
preMDi  bridge,  or  vheo  the  nme  is  e&etnaDT  rvpaim)  or  rrbvi^" 
"  And  it  is  herety  f^inhn  eDacted bi  the  aatbcvitv  ifrifi  a"»l,  tha 
nid  temp^iaiT  bridge  shtH  not  be  coatinBed  far  aar  luo^^  tiine 
■hall  be  nnvsnrT  for  repairing  or  reboiUing  the  pne«i)(  bodge." 

"And  t'e  it  fnrtbiT  tnaeted  br  the  antbori^  afixesaid.  that  all 
ercTT  the  powo*  and  aDthoridee  p^vi  and  granted  br  th«  said  n 
Alt  toiher  tli»n  and  except  5oc?i  as  mzr  hovbi-  Tsried  (»  ahendt 
extend  M  be  ipplied.  aod  pnt  in  artmca.  for  the  porpcvp  <jf  rvbvi] 
KI«irinE.  altering  and  fce«{4ng  in  repair  the  said  tndge  therebr  dii 
to  be  Uuli  fom  the  parish  of  Ifatiom-tf^t-Timmia,  in  the  co«i 
S^r^,  to  Sitpprrtam.  in  the  (wuitT  of  3liddltra.  as  faUr  and  «Sea 
■•>  bJ  intents  and  ^^irpose^  as  if  the  said  powos  and  aathontis  had 
^.Tea,  repealed,  and  n.-«na>;ied  in  ihe  bodj  of  this  pceseat  An." 
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In  or  about  the  year  1829  the  defendant  became  and        1862. 
was^  and  from  thence  hitherto  has  been^  and  stiU  is,  the      Nicholl 
proprietor  of  the  bridge,  and,  as  such  proprietor,  has       allbh. 
received,  exercised  and  enjoyed  the  said  tolls,  powers, 
privileges  and  immunities. 

On  the  11th  of  August,  1859,  the  principal  arch  of 
the  bridge  fell  in ;  but  whether  in  consequence  of  some 
original  defect  in  the  structure  or  foundation  of  the 
bridge,  or  for  want  of  needful  and  necessary  mainte- 
nance and  repairs,  has  not  been  ascertained;  and  by 
reason  thereof,  and  of  the  damage  or  injury  not  having 
been  in  any  way  repaired  or  made  good,  the  passage  of 
the  bridge  became  and  was,  and  from  thence  hitherto 
has  been,  and  still  is,  wholly  impracticable.  On  the 
passage  of  the  bridge  so  becoming  impracticable,  the 
defendant,  under  and  by  virtue  of  the  powers  in  that 
behalf  vested  in  him  as  the  proprietor  of  the  bridge  by 
the  said  Acts,  provided  and  set  up,  and  from  thence 
hitherto  has  maintained  a  ferry  across  the  Thames,  near 
to  the  bridge ;  and  for  passage  over  the  river  by  the  said 
ferry  he  has  demanded  and  taken,  and  still  continues  to 
demand  and  take,  the  tolls  in  that  behalf  authorized  by 
the  said  Acts.  A  reasonable  time  for  repairing  and  rein- 
stating the  bridge,  and  rendering  the  passage  thereof 
practicable,  elapsed  before  the  commencement  of  this 
suit,  and  before  the  incurring  of  the  damages  by  the 
plaintiffs  for  which  this  action  is  brought. 

The  plaintiffs  are  the  owners  of  a  considerable  estate 
lying  near  to  and  on  the  Middlesex  side  of  the  bridge,  and 
also  of  another  considerable  estate  lying  near  to  and  on 
the  Surrey  side  of  the  bridge,  and  have  sustained  damage 
by  reason  of  the  passage  of  the  bridge  being  impracti- 
cable, and  are  personally  interested  in  the  bridge  being 


niLABT    TERM. 

repaired  and  reinstated  and  matntaiaed  in  a  state  p 
cable  for  passage. 

The  question  for  the  oinnion  of  the  Conrt  is,  vh 
the  defendant,  as  the  pn^rietor  of  the  bridge,  is,  i 
or  by  rirtue  of  the  said  Acta,  bound  to  reinstate  the  bi 
and  maintain  the  same  in  a  state  practicable  for  pai 

If  the  Court  shoald  he  of  opinion  that  the  defei 
is  so  boond  to  reinstate,  then  jadgment  shall  be  en 
up  for  the  plaintifiH  for  40>.  damages,  and  costs  of 
and  a  mandamns  may  issue  coninunding  the  defei 
so  to  reinstate  the  bridge,  that  the  same  may  be 
practicable  for  passage.  If  the  Coort  doold  fa 
opinion  that  the  defendant  is  not  so  bound,  then  j 
ment  of  noL  pros.,  nith  costs  of  defence^  ohall  be  eni 
np  for  the  de&ndant. 

Kemplay,  for  the  plaintiA. — ^The  stata.  20  C  2.  e 
and  20  &  3.  c.  32.  contain  no  express  direction  thai 
proprietor  of  the  bridge  shall  repair  it ;  bat,  lookii 
their  purview  and  proTimons,  the  duty  of  repairing 
cast  upon  him.  [  HlghtmoK  J.  Sappose  the  hridgi 
by  unaToidable  accident?]  The  defendant,  as  propri 
of  the  bridge  for  the  time  being;  is  placed  in  the  i 
position  of  liability  as  a  connty  is  with  reference 
coonty  bridge.  By  stat.  20  C  2.  c  22-,  "  It  shall 
may  be  lawful  to  and  for  the  said  S.  Dicker,  his  1 
and  asagns,  and  he  and  they  are  hereby  authorized 
empowered,  and  shall  have  foil  power  and  authority 
at  his  and  their  own  proper  costs  and  charges  .  .  . 
build  the  said  bridge^"  The  fines  which  the  Com 
sionere  are  empowered  to  impose  are  to  be  paid  to 
Dicker,  his  heirs,  executors  or  assigns,  &c.,  to  be 
ployed  towards  carrying  on,  supporting,  aud  advaucen 
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of  the  bridge/'    The  right  to  take  toll  for  passing  over        1862. 
the  bridge  is  given  to  S.  Dicker,  his  heirs  and  assigns^      Nicholl 
"in  consideration  of  the  great  charges  and  expences       ^1^'^,^ 
S.  Dicker,  his  heirs  or  assigns,  shall  be  at,  not  only  in 
building  the  said  bridge,  but  also  in  making,  erecting, 
repairing,  cleaning,  maintaining,  keeping  up,  and  con- 
tinuing other  matters  necessary  to  be  made  and  erected 
as  aforesaid,'^  "  and  the  moneys  to  be  received  as  afore- 
said, and  all  other  moneys  to  be  received  by  the  authority 
of  this  Act,  are  hereby  vested  in  the  said  S.  Dicker,  his 
heirs  and  assigns,  and  the  same  and  every  part  thereof 
shall  be  applied  accordingly/'     It  is  provided  that  if  the 
bridge  receives  such  damage,  by  unforeseen  accident  or 
otherwise  "  that  the  passage  thereof  may  for  some  time 
become  dangerous  or  impracticable,'^  "  it  shall  and  may 
be  lawful  to  and  for  the  said  8.  Dicker,  his  heirs  and 
assigns,  from  time  to  time,  as  often  as  occasion  shall  re- 
quire, to  provide,  maintain,  and  set  up  a  proper  and  con- 
venient ferry  or  ferries,''  &c.;  "provided  that  such  ferry 
or  ferries  shall  not  continue  for  any  longer  time  than 
shall  be  necessary  for  repairing  or  rebuilding  the  said 
bridge,  or  longer  than  the  passage  over  the  same  shall  or 
may  be  dangerous  or  impracticable  as  aforesaid/'    There 
are  clauses  exempting  the  bridge  from  rates  to  which  it 
would  otherwise,   as  private  property,   be  liable,  and 
declaring  that  it  shall  not  be  deemed  to  be  a  coimty 
bridge. 

Stat.  20  G.  3.  c.  32.  was  passed,  not  on  the  ground  that 
the  proprietor  of  the  bridge  for  the  time  being  was  not 
liable  to  repair  the  bridge,  which  was  then  in  a  ruinous 
condition,  but  because,  as  the  Act  recites,  it  had  been 
"found  by  experience  that  the  pontage,  toll,  or  duty  for 
passing  over  the  said  bridge,  or  any  part  thereof,  is 
greatly  inadequate  to  the  expence  of  building  and  keep- 
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mg  in  repair  the  same."  This  statute  contains  ■ 
by  which  a  power  is  given  to  narrow  the  watenrai 
rirer  between  the  piers  of  the  bridge  when  reps 
rebuilt;  and  all  the  powers  given  by  the  former 
are  to  extend  to  the  "  rebuilding,  repairing,  alteri 
keeping  in  repair  the  said  bridge,"  as  fully  aa  if  tl 
been  re-enacted  in  that  Act. 

This  case  is  not  anali^oiu  to  that  of  a  railwa 
therefore  Tlte  York  and  North  Siidlattd  BaUway 
Quwn  (a),  in  which  it  was  held  that  a  statute  em 
ing  a  Company  to  make  a  railway  did  not  impi 
obligation  on  the  Company  to  complete  the  line 
not  apply.  [^Crompion  3.  Does  this  statute  r 
the  defendant  to  do  more  than  expend  the  "  -paa 
upon  the  repair  of  the  bridge  ?]  The  defendi 
taking  the  toll  for  passing  over  by  the  ferry,  whi 
has  only  a  right  to  do  while  the  bridge  is 
repaired,  and  for  the  purpose  of  repairing  it. 
bridge  haa  become  a  public  bridge;  and,  if  th 
fendant  is  not  liable  to  repair  it,  it  will  remain 
paired,  becatiBe  stat.  20  G.  2.  c.  22.  removes  the  lia 
from  the  counties  of  Middkux  and  Surrey.  The 
to  keep  a  bridge  in  repair,  which  had  been  built  i 
the  powers  of  an  Act  of  Parliament,  was  implied  i 
following  cases :  7^  King  v.  The  Inhabitants  of  Ka 
The  King  v.  The  ParU  of  Liadity  (c),  The  King  v. 
rison  {d).  He  also  cited  The  King  y.  The  Severn  and 
Railway  Company  {e). 


Luth,  for  the  defendant — The  language  of  thi 
Acts  is  throughout  permissive  and  empowering: 


(a)  I  R^  B.  858,  rerening  the  judgment  of  the  Qae«ii'a  B< 
(i)  13  Eatt,  220.  ('^)  14  Batl.  317. 

(i)S3t.f  S.  526.  (.')2S.fMd.9i 
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is  no  such  word  as  "require/'  Tvhich  would  of  itself  1862. 
impoii;  an  obligation.  Therefore  no  obligation  to  repair  Nicholl 
the  bridge  arises.  Clearly  there  was  no  obligation  to  allen 
build  the  bridge ;  no  time  being  limited  within  which 
it  should  be  built ;  and  the  language  which  empowers 
the  building  of  the  bridge  is  the  same  as  that  which 
empowers  the  repairing  it.  The  second  Act  contains  a 
clause  re-enacting  all  the  powers  and  authorities  given 
and  granted  by  the  first  Act  ''  for  the  purpose  of  rebuild- 
ing^ repairing,  altering  and  keeping  in  repair  the  said 
bridge.^'  If  it  had  been  intended  that  the  proprietor 
should  repair  the  bridge,  the  obligation  would  have  been 
expressly  imposed  in  the  clause  by  which  it  was  declared 
that  the  bridge  should  not  be  deemed  to  be  a  county 
bridge.  The  second  Act  recites  that  the  bridge  was  in  a 
ruinous  condition,  and  that,  if  it  was  not  rebuilt,  the 
public  would  be  inconvenienced,  but  it  does  not  recite 
that  the  then  proprietor  was  obliged  to  rebuild  it.  [Mel- 
lor  J.  The  words  of  the  Act  are  the  words  of  the  pro- 
prietor who  obtained  it.  Crompton  J.  He,  in  effect, 
says  to  the  legislature,  "  If  you  will  give  me  increased 
pontage  I  will  rebuild  the  bridge.'']  The  former  toll 
was  inadequate  to  maintain  the  bridge,  and  therefore 
a  greater  toll  was  given.  The  proprietor  may  take  toll 
as  long  as  the  amount  of  the  tolls  will  enable  him  to 
keep  the  bridge  in  repair ;  but  he  is  not  bound  to  keep 
it  in  repair  if  they  are  not  adequate.  There  was  no 
highway  across  the  Thames  at  this  point  before  the 
bridge  was  built ;  and  that  distinguishes  this  case  from 
those  cited,  and  makes  it  analogous  to  The  York  and 

0 

North  Midland  Railway  Company  v.  The  Queen  (a).  In 
that  case  Jerms  C.  J.,  delivering  the  judgment  of  the 
Court,  said,  p.  861 :  "  The  words  of  the  3rd  section  of 

(a)  \E.fB.  858. 
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the  Act  of  1849,  'it  shall  be  lawful  for  the  said  Comp&Df 
to  make  the  said  railway,'  are  permissive  onl^,  and  not 
imperative :  and  it  is  a  safe  rule  of  constractioo  to  ^ve 
to  words  used  by  the  legislature  their  natonil  meaning, 
where  absurdity  or  injustice  does  not  follow  from  snch 
a  construction."  [Crompton  S.  In  each  case  we  must 
look  to  the  provisions  of  the  Act  of  Parliament,  and  the 
subject-matter  of  it,  in  order  to  see  whether  the  words 
"  shall  and  may  be  lawful"  are  to  be  read  as  imperative 
or  not.]  In  The  Quten  v.  The  Inkabitantt  of  E^  (a)  it 
was  held  thai  the  pnm&  &cie  liability  of  the  inhabitants 
.  of  the  county  to  repair  a  public  bridge  was  displaced  by 
a  plea  which  shewed  that  the  bridge  was  in  a  public  high- 
way over  an  artificial  cut  made  across  the  highway  for 
the  use,  profit  and  advantage  of  certain  adventurers,  that 
the  necessity  for  the  bridge  was  thereby  created  and  the 
bridge  in  consequence  constructed  on  the  line  of  the  for- 
mer highway  made  by  them,  and  the  former  highway  was 
thenceforward  carried  upon  the  bridge ;  and  Patteion  J., 
in  deliveriog  the  judgment  of  the  Court,  p.  841,  referred 
to  77m  King  V.  The  Inhabitants  of  Kent  {b)  and  The 
King  v.  The  Paris  of  Lindtey  (c)  as  decided  upon  the 
principle  that  the  parties  were  empowered  to  alter  the 
old  highway  for  their  own  purposes  on  condition  only 
of  their  leaving  in  its  room  another  as  good :  which 
principle  applies  also  to  The  King  v.  Kerriton  (d).  In 
The  King  v.  The  Severn  and  Wye  Railtoay  Company  (e) 
the  defendants,  under  the  powers  of  their  Act,  made 
a  tramroad,  which  was  to  be  a  public  way,  and,  having 
taken  up  the  rails,  a  mandamus  was  applied  for  to 
compel  them  to  reinstate  and  maintain  the  tramroad  : 


(a)  15  Q.  B.  827. 
(e)  14  Eatt,  317- 


(.)  2  A  #  .^M.  6«. 


(»)  13  E<ut,  220. 
(d)  3  SI.  i  B.  636. 
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Abbott  C.  J.  had  considerable  doubt,  and  after  the  judg-  1862, 
ment  he  recurred  to  the  form  of  the  rule  and  said,  nicholl 
p.  652 :  "  The  writ  should  be  to  reinstate  and  lay  down  j^J/gj,. 
again,  but  not  to  maintain  the  tramroad/'  [^Wight" 
man  J.  The  former  part  was  all  that  was  wanted  at 
that  time;  it  would  have  been  useless  to  order  the 
plaintiff  to  maintain  the  tramroad  before  it  was  relaid ; 
and  the  Court  would  not  assume  that  the  defendants 
would  not  maintain  it]  In  that  case  the  road  had  not  be- 
come impassable  for  want  of  repair,  but  by  the  wrongful 
act  of  the  defendants  in  taking  it  up.  In  The  King  v. 
Llandilo  (a),  where  tnistees  under  an  Act  of  Parliament 
turned  a  road  through  an  enclosure,  and  made  and 
repaired  the  fences  of  the  road  for  several  years,  it  was 
held  that  they  could  not  be  compelled  to  continue  such 
repairs.  [  Wightman  J,  The  repair  of  the  fences  on 
each  side  of  the  road  is  a  very  different  matter  from  the 
repair  of  the  road.]  In  The  King  v.  77ie  Proprietors  of 
the  Birmingham  Canal  Navigation  (b)  Lord  Mansfield 
held  that,  from  an  authority  in  an  Act  of  Parliament  to 
make  and  maintain  a  canal,  an  obligation  to  do  so  was 
not  to  be  implied.  In  railway  Acts  the  same  words  are 
found,  and  larger  powers  are  given  than  in  these  two  Acts, 
and  neighboTiring  property  is  greatly  affected  by  the  non- 
execution  of  those  powers ;  but  although  the  majority  of 
this  Court,  in  The  Queen  v.  77ie  York  and  North  Midland 
Railway  Company  ((?),  thought  that  an  obligation  to 
make  and  finish  the  line  was  to  be  implied,  that  was  over- 
ruled in  the  Exchequer  Chamber ;  and  the  principle  of 
that  decision  of  the  Exchequer  Chamber  was  affirmed  in 
the  House  of  Lords  in  The  Edinburgh,  Perth  and  Dundee 

(a)  2  T.  R  232.  (h)  2  W.  Bl  708. 

(<•)  1  E.  ^'  B.  178,  reversed  on  error,  Id.  8G8. 

VOL.    I.  3    Q  B.    &   8. 
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If  the  bridge  was  in  a  dangerous  state,  and  a  person        1862. 

passing  over  it  was  injured,  would  it  be  an  answer  to  an  nicholl 

action  that  the  person  need  not  have  come  upon  it  ?]  The  allem. 
defendant  would  be  civilly  liable  only. 

Kemplay  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  was  absent. 

WiGHTMAN  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiffs ;  and  that  there  was  a  duty 
cast  upon  the  defendant  to  keep  up  the  bridge,  certainly 
as  long  as  he  received  the  toll  given  by  the  Acts  of  Par- 
liament. It  was  admitted  that  the  bridge  became  a 
public  bridge.  For  the  building  of  the  bridge,  and  as  it 
seems  for  keeping  it  in  repair,  the  undertaker  is  entitled  • 
to  receive,  under  the  name  of  pontage,  certain  sums  of 
money  to  be  paid  to  him  by  those  persons  who  pass 
over  the  bridge;  and  whenever  it  happens  that  the 
bridge,  by  unforeseen  accidents,  or  by  tempests,  or 
otherwise,  becomes  dangerous  or  impracticable,  the 
proprietor  is  authorized  to  provide  and  maintain  a 
ferry,  and  to  take,  for  passage  over  the  river  by  the 
ferry,  the  same  rates  as  were  granted  for  the  toll  or 
pontage  :  provided  that  the  ferry  shall  not  continue  for 
a  longer  time  than  shall  be  necessary  for  repairing  or 
rebuilding  the  bridge,  or  longer  than  the  passage  over 
the  same  shall  be  dangerous  or  impracticable.  That 
contemplates  payment  of  toll  during  the  time  that  the 
bridge  is  under  repair  and  the  public  are  passing  over 
the  river  by  the  ferry,  in  lieu  of  pontage,  which  toll  is 
the  same  as  that  paid  when  the  bridge  is  passable.  There- 
fore the  defendant  considers  that  he  is  taking  these  tolls 

3  Q  2 
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during  such  time  as  is  required  for  the  repair  <rf 
bridge;  aud  the  tolls  are  taken  fiH-  ""■■"'■■"■"g 
bridge.  It  is  said  that  though  the  public  are  cha 
withpaTment  of  the  toll  and  the  defendant  continm 
receive  toll,  no  correlative  daty  is  imposed  npon  fail 
maintain  the  bridge.  But  it  seems  to  me  that,  lool 
at  the  whole  of  the  two  statutes,  the  proprietor  of 
bridge  for  the  time  bdng  is  entitled  to  receive  tol 
consideration  of  maintaining  the  bridge,  and  as  lonj 
he  receives  toll  he  is  liable  to  repair  it ;  and  the  defend 
having  received  the  tolls  for  the  last  thirty  years  and  m 
while  he  has  been  in  possession  of  the  bridge  as  asaigi 
and  even  after  the  bridge  has  become  impassable,  h 
bound  to  keep  it  up.  The  defendant  seeks  to  treat 
toll  as  a  mere  personal  annui^  to  be  applied  to  his  c 
bene6t  without  laying  out  any  part  of  it  in  the  repai 
the  bridge. 


Cbompton  J.  T  am  of  opnion  that  the  defendant 
liable  to  repair  the  bridge  as  long  as  there  is  a  bri< 
and  he  is  the  proprietor  of  it.  The  course  taken  in  t 
instance  for  the  protection  of  a  public  right  is  rati 
unusual.  It  is  unusual  to  vest  a  public  bridge  in 
individual,  his  heirs  and  assigns,  and  to  attach  an  o) 
gation  to  repair  it  to  them ;  in  general  the  obligation 
repair  a  public  bridge  is  attached  to  the  owner  of  lai 
which  is  a  liability  ratione  tenune.  It  is  true,  indei 
that  in  this  case  the  person,  who  becomes  proprietor 
the  bridge  imder  the  Act,  becomes  the  owner  of  land 
which  the  abutments  and  approaches  of  the  bridge  n 
The  obhgation  to  repair,  under  the  Act,  is  upon  S.  Dick 
his  heirs  and  assigns ;  that  means,  not  his  descendai 
only,  but  those  who  take  from  him,  whether  by  inhei 
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ance  or  assignment.  I  think,  if  he  assigned  the  bridge  i862. 
to  a  beggar,  his  obligation  would  cease ;  and  it  may  be  Nicholl 
that,  if  the  bridge  were  totally  destroyed,  his  obligation  allen. 
would  cease.  Also  there  would  be  some  difficulty  if  he 
abandoned  the  whole  concern,  or  took  the  bridge  down ; 
though  it  may  be  that  he  would  be  liable  in  respect  of 
the  land  constituting  the  abutments  and  approaches. 
But  the  clear  intent  of  the  Acts  of  Parliament  is  that 
the  proprietor  of  the  bridge  shall  take  the  tolls  for  build- 
ing and  maintaining  the  bridge,  and  this  only  because  he 
is  bound  to  build  and  maintain  it ;  and,  as  my  brother 
IFightman  has  said,  duties  and  rights  are  correlative ;  so 
that  if  the  defendant  takes  toll  or  pontage  from  all  per- 
sons passing  over  the  bridge  or  by  the  ferry,  he  is  bound 
to  repair  the  bridge ;  otherwise  this  would  be  the  only 
instance  of  a  public  bridge  without  an  obligation  on  any 
person  to  repair  it.  This  is  a  clumsy  way  of  attaching 
the  obligation ;  but  so  long  as  the  assignee  acts  as  pro- 
prietor of  the  bridge  by  taking  tolls  in  respect  of  it, 
he  is  liable  to  maintain  it  in  a  state  practicable  for 
passage.     That  is  the  only  question  put  to  us. 

Mellor  J.  At  the  time  when  the  bridge  was  origi- 
nally built,  it  was  clearly  in  the  contemplation  of  the 
party  obtaining  the  Act,  and  of  the  legislature,  that  the 
tolls  granted  by  it  would  be  abundant  compensation  for 
building  and  maintaining  the  bridge.  It  would  be 
absurd  that  nobody  should  be  liable  to  repair  a  public 
bridge ;  and  the  words  of  the  Act  are  sufficient  to  carry 
out  the  intention  of  the  le^slature  that  the  proprietor 
should  do  so.  At  first  I  doubted  whether  the  second 
Act  did  not  make  against  Mr.  Kemplay'^  argument ;  but, 
on  looking  at  the  recital,  it  appears  that  it  had  been 
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1862.  found  by  experience  that  at  that  time  the  tolls  were 
insufficient  "  to  the  expense  of  building  and  keeping  in 
repair"  the  bridge,  and  increased  tolls  are  given  in  aid 
of  the  proprietor  for  the  dischai^  of  his  daty  of  build- 
ing and  keeping  it  in  repair.  The  bridge  is  now  out  of 
repair  and  impassable ;  and  it  mnst  be  assumed  that, 
while  it  is  so  out  of  repair,  the  defendant  receives  those 
increased  tolls  under  the  provisions  of  the  Act,  and  not 
by  c;itortion ;  and  therefore  I  am  of  opinion  that  he  is 
liable  in  this  action. 

Judgment  for  the  plainti£F. 


IN  THE  EXCHEQUER  CHAMBER. 

NicBOLL  and  others  against  Allen. 


For  head  note,  see  M 


■;  p.  916. 


npHE   defendant   having  allied  error   in   the   above 
judgment,  the  case  was  heard  before  £rie  C.  J., 
FtiOock  C.  B.,    WiUiamx,   WiOea   and    Bylet   33.,    and 
ChanneU  B. 


Ltuk,  for  the  defendant. — The  statutes  under  which 
this  bridge  was  constructed,  20  G.  3.  c.  22.  and  20  G.  3. 
c.  83.,  contain  no  words  imposing  on  the  defendant  an 
obligation  to  build  or  maintain  it.  For  sach  a  purpose 
compulsorywordBarenecessary;  TheYork  and  North  Mid- 
land Sailwatf  Company  v.  The  Queen  (a).  The  Edinburgh 
Railway  Company  v.  Philip  {b).  If  the  defendant  was 
(n)  1  £,  ^  a.  858.  (*)  2  itfnrjK«B,  514. 
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authorized  to  construct  the  bridge  for  the  benefit  of  the        1862. 
public,  he  could  not  take  it  away  at  his  pleasure ;  Regina       Nicholl 
V.  The  Severn  and  Wye  Railway  Company  (a)  ;  but  that  is        allen. 
not  the  case  here ;  for  if  it  were  to  fall  down  the  public 
would  be  no  losers,  and  would  be  as  they  were  before  it 
was  built.     [Pollock  C.  B.     The  fact  of  the  defendant 
continuing  to  take  the  tolls  which  these  statutes  empower 
him  to  take  shews  that  he  has  no  intention  of  abandon- 
ing the  bridge  altogether.]     Then,  is  the  obligation  to 
repair  to  last  for  ever  ?    For  he  might  abandon  the  tolls 
at  any  time.    [Byles  J.   In  the  Court  below,  my  brother 
Crompton  suggests  two  ways  in  which  he  might  be  freed 
from  the  obligation;  one  is,  if  the  bridge  were  totally 
destroyed ;  the  other  is,  by  assigning  it  to  a  beggar.] 

Even  if  the  Court  should  think  the  action  maintainable, 
that  part  of  the  judgment  which  relates  to  issuing  a 
mandamus  ought  to  be  reversed.  To  a  peremptory  man- 
damus the  party  cannot  plead,  and  can  return  nothing 
but  performance. 

[At  the  close  of  this  argument,  the  Court  said  that 
they  were  all  of  opinion  that  the  action  lay,  and  the  only 
question  was  whether  a  peremptory  mandamus  could  be 
granted  to  reinstate  the  bridge.] 

Kemplay  {Hoggins  with  him),  for  the  plaintiffii. — No 
reason  can  be  assigned  why  in  this  case  an  action  should 
lie  and  a  mandamus  not.  The  duty  imposed  on  the  de- 
fendant by  statute  is  to  build  the  bridge,  and  reinstate 
it  if  necessary.  These  statutes  must  be  looked  on  as  a 
bargain  between  the  defendant  and  the  Legislature, 
whereby,  in  consideration  of  his  building  and  maintain- 
ing the  bridge  for  the  use  of  the  public,  he  is  empowered 

(r/)  2  B.  ^'  A.  G4C. 


[EXCH.  CH  TRINITY  VACATION.]. 

to  interfere  vith  their  rights  by  diverting  a  public  high 
way,  taking  land,  and  levying  tolls.  Id  13  Co.  33,  thi 
law  is  thus  stated: — "A  bridge  ehall  be  levied  by  th« 
whole  country,  because  it  is  a  conamon  easement  foi 
the  whole  country;  and  as  to  that  point,  the  stat.  ol 
22  //.  8.  c.  5.  was  but  an  atfinnance  of  the  commoii 
law :  And  this  is  true,  when  no  other  is  bound  by  the 
law  to  repair  it,  but  he  who  hath  the  toll  of  the  men 
or  cattle  which  paaa  over  a  bridge  or  causey,  he  ouglil 
to  repair  the  same,  for  he  hath  the  toll  to  that  purpose 
ct  qui  sentit  commodum  seutire  debet  et  onus."  [fr/i 
C.  J.  referred  to  Tlie  Mayor  and  Burgeaaea  of  I^mt 
Regis  v.  HtnUy  (a).] 

It  was  arranged  between  the  parties  here  that  a  man' 
damuB  was  to  go  if  the  Court  considered  the  defendant 
bound  to  repair  the  bridge,  and  the  Court  below  mcrel] 
awarded  a  mandamus  in  accordance  with  that  arrange 
mcut.  This  Court  has  therefore  no  discretion  in  tbi 
matter. 

Lush,  in  reply,  was  stopped  by  the  Court. 

Erle  C.  J.  We  all  agree  vrith  the  Court  below  thai 
an  action  lies  in  this  case.  These  statutes — 20  G.  2 
c,  22.  and  20  G.  3.  c.  82. — are  merely  permissive,  and 
consequently,  if  the  party  chose,  he  might  have  held  hit 
hand  and  declined  to  act  under  them  or  take  the  benefit 
they  offer  him.  Sut,  having  taken  the  benefit  undei 
them,  it  appears  to  me  he  took  the  burden  with  the 
benefit,  for  the  statutes  contemplated  that  both  were  to 
go  together.  I  think  that  the  case  in  the  House  of  Ix>rds 
of  The  Mayor  and  Burgesies  of  Lyme  Regis  v.  tIenUy  [a) 
(a)  1  Eing.  y.  C.  222;  2  CI.  4-  F.  331. 
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is  a  strong  authority  in  point.  There  a  charter  of  the  King        18G2. 
granted  to  the  corporation  of  a  borough  the  borough  in       nicholl" 
fee  remitting  to  them  also  part  of  an  ancient  fee  farm 
rent,  and  saying  that  the  corporation  should  repair  the 
buildings,  banks,  shores  and  all  other  mounds  and  ditches 
within  the  borough ;  and  it  was  held,  after  much  litiga- 
tion, that  that  charter,  as  it  conferred  a  benefit,  imposed 
an  obligation  to  repair  the  buildings  &c.,  so  that  an 
action  lay  against  the  corporation  by  an  individual  whose 
house  had  been  injured  by  the  sea,  in  consequence  of  the 
neglect  of  the  corporation  to  repair  the  sea  shore  and 
mounds.     And  the .  Court  relied  on  Brett  v.   Cumber^ 
land  (a),   where    Queen   Elizabeth,  by  letters    patent, 
granted  to  a  party  a  water  mill  for  life,  and  those  letters 
patent  expressed  the  will  of  the  Crown  to  be  that  the 
lessee  and  his  assigns  should  sufficiently  repair  the  said 
mill  &c.,  and  leave  them  sufficiently  repaired.  The  lessee, 
having  taken  the  premises  under  the  grant  from  the 
Crown,  took  with  them  the  obligation  to  keep  them  in 
repair,  and  an  action  lay  against  him  for  not  doing  it. 
So,  here,  the  defendant  took  under  these  statutes  the 
benefit  of  the  tolls  of  this  bridge,  and  consequently  took 
also  the  burden  of  keeping  it  in  repair.  Now,  the  bridge 
having  fallen  down,  and  power  being  also  given  him  to 
take  tolls  at  the  ferry  while  the  bridge  is  out  of  repair,  I 
am  clear  that  during  that  time  he  has  an  obligation  on 
him  to  take  steps  for  repairing  the  bridge;  so  that  a 
party  suffering  special  damage  from  his  neglect  in  that 
respect,  as  it  appears  in  this  case  the  plaintiff  has  done, 
may  maintain  an  action  against  him. 

Then,  as  to  the  other  question.  The  parties,  it  appears, 
have  agreed  that,  if  the  defendant  is  liable  to  an  action, 

(a)  Cro.  Joe.  521. 


[exch.  ch.  trtnity  vacation.] 

a  mandamns  may  issue  directing  him  to  reinstate  i\ 
bridge.  Now  every  Jndge,  when  he  authorizes  the  h 
to  he  put  in  force,  ib  respouaible  for  so  doing,  and  ther 
for^  before  he  does  so,  should  see  complete  gronn 
for  it.  Although,  therefore,  the  defeDdant  here  has  p 
in  hia  agreement  that  a  peremptory  mandamns  may  issi 
against  him,  I  am  bound  to  see  that  such  a  mandam 
commanding  him  to  repair  thia  bridge, — for  disobedien 
to  which  he  would  be  liable  to  be  attached,  aad,  for  aog' 
I  know,  imprisoned  for  an  indefinite  time,  which  it  won 
be  beyond  my  power  to  prevent,  though  it  might  ha 
the  effect  of  mining  him  and  all  connected  with  hii 
and  yet  not  attain  the  object  of  the  reinstatement  of  tl 
bridge,— should  not  issne  unless  I  can  see  good  reaK 
for  it :  which  I  do  not 

I  therefore  think  that  the  judgment  of  the  Court  bek 
ought  to  stand  as  regards  the  action,  bat  be  reversed  i 
to  the  mandamus. 

Pollock  C.  B.     I  am  of  the  same  opinion. 

WiLLBs  J.  I  wish  to  say  that  at  first  I  thought  tb« 
the  parties  having  agreed  in  the  manner  suggeated,  tb 
mandamus  should  issne.  If  that  had  been  so,  I  could  n< 
have  concurred  with  the  rest  of  the  Court  in  reversuig  tl 
judgment  as  to  issuing  the  mandaffliu.  But,  attending  i 
the  language  used  by  the  parties,  which,  so  far  aa  I  o 
judge  fix)m  the  case,  has  been  carefully  selected,  I  thin 
it  was  not  the  intention  of  the  parties  that  on  the  Coo 
giving  judgment  against  the  defendant  respecting  tl 
action  there  should  be  a  mandamus  as  matter  of  conra 
For  the  agreement  is,  "  If  the  Court  should  be  of  opinic 
that  the  defendant  ia  bomid  to  reinstate,  then  judgma 
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shall  be  entered  up  for  the  plaintiiSfs  for  40*.  damages,         1862. 
and  costs  of  suit^  and  a  mandamus  may  issue  command-       x^icholl 
ing  the  defendant  so  to  reinstate  the  bridge  that  the        Allen. 
same  may  become  practicable  for  passage/'     I  cannot 
help  thinking  it  clear  that  what  the  parties  meant  was 
that  a  mandamus  might  issue,  not  merely  if  the  plaintiff 
thought  proper,  but  if  some  person  capable  of  exercising 
a  discretion  as  to  whether  it  ought  to  issue,  directed  that 
it  should. 

I  agree  with  my  Lord  Chief  Justice  that  there  is  not 
enough  here  to  warrant  our  saying  that  we  must  issue  a 
peremptory  mandamus,  and  entail  such  serious  conse- 
quences on  the  defendant. 

Channell  B.  I  concur  with  my  Lord  Chief  Justice, 
and  with  his  reasons.  I  guard  myself  from  saying  that 
no  mandamus  could  have  issued,  and  am  not  sure  that 
the  Court  of  Queen's  Bench  did  not  intend  a  mandamus 
to  issue  of  a  less  extensive  character  than  that  here 
claimed. 

Byles  J.  It  would  be  a  monstrous  thing  if,  because 
a  plaintiff  and  defendant  agreed  to  a  judgment,  we  were 
bound  to  follow  it. 

Erle  C.  J.  My  brother  Williams,  before  leaving 
the  Court,  desired  me  to  say  that  he  concurs  in  the 
judgment  I  have  given. 

Judgment  affirmed  as  to  the  action,  and 
reversed  as  to  the  mandamus. 
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HiglU  to  tup- 

Incloturt  Acl, 

PreKription, 
Cue  torn. 
2  ^-  3  If.  4. 
C.71. 


Blackett  against  Bradley  and  others. 

DoclaratEon  itUegcd  that  the  pUustiif  tbs  lawfully  possessed  of  lu 
yet  (he  ilefeniluiU  so  wrongfully,  coreleulj,  Degligentlj  and  impropei 
and  nithout  teariDg  aaj  prapur  or  sufficient  aupport,  vorkt<d  niiues  aa 
tbe  land,  that  great  pans  of  it  fell  in,  wherob;  tlie  plaintiff'fi  interesi 
tbo  land  waa  deteriorated,  tuid  a  mare  of  ihe  plaintifi' wbg  killed. 

Tbinl  plea,  as  lo  working  the  mines  without  leaving  any  proper  or  s« 
cient  support,  that  in  the  reign  of  George  the  Second  aQ  inclosi 
Act  was  passed,  by  which,  aiW  reciting  that  the  lord  of  the  em 
of  W.  was  seised  of  the  soil  of  the  commonB,  parcel  of  the  mas 
and  of  the  coal  miiieB  under  the  same,  and  certain  persons  were  i 
titled  u>  the  riglit  of  common  in  the  conimons,  and  being  willing  i 
desirous  to  improve  their  estates  and  propertiee,  and  tluU  the  s 
commons  might  be  cultivated  and  improved,  and  rendered  of  sm 
use  and  value,  bad  agreed,  iriih  the  conisent  of  the  lord,  that  tbe  oi 
■hould  be  enclosed,  aJlottcd  and  divided  amount  them,  it.vas  enaa 
that  the  commons  should  be  set  out.  awarded  and  divided  ocooidiii^ 
and  that  tbe  lord  shunld  hold  and  VDJoy  the  mines  tinder  the  conimc 
so  to  be  allotted  and  divided,  together  with  all  couTenient  and  uecesM 
ways,  and  liberty  of  laying  ways  over  the  same,  and  of  searching  for  a 
working  the  mines,  a9  fully  as  if  the  Act  had  not  been  paaaed,  withe 
making  any  satUfacIion  for  so  doing;  and  alter  reciting  that  dami 
might  be  done  to  persons  by  reasou  of  the  searching  and  working  t 
mines  by  the  lord  under  their  allotments,  it  was  enat^ted,  that  when  a 
person  slioutd  sustain  damage  in  his  allaCraent  by  the  aeaiching  for  • 
wortdug  of  the  mines  thetein,  or  the  lajing  of  wiiys  therein,  compea 
tion  to  be  assessed  )>y  one  or  more  justices  of  the  peat^e  should  be  mi 
and  liorue  by  the  occupiers  of  the  aliolm 


ship.     Tliat  the 

and  the  land  of  the  plaintiff 

time  unmemorial  up  to  the  ] 

had  been  used  and  accustoi 

the  mines  under  the  comnioi 

under  which  (he  mines  were 

for  any  ityuty  caused  by  such  working 

the  Act  me  minen  had  been  so  workeu, 

and  that  the  dcfeudauta  worked  the  mines 

lord.    On  demurrer,  held,  tliat  the  plea 

having  beeq  held  void,  as  unreasouaLIe, 

5  Q.  n.  701. 

Fourth  plea,  as  to  working  the  mine 
snSicieDt  support,  thai  the  lord  of  the 


[ided  under  the  said  A 
parcel  of  the  said  commons.  That  in 
ng  of  the  Act,  the  lord  and  his  assi; 
as  of  right  lo  search  for,  win  and  wr 
thout  leaving  any  aupport  for  the  lu 
-~-  and  without  makiiig  any  Batitf&eti 


I  that  from  th«  tJ 


]  HiUun 


ivtng  any  suppci 


.    Earl  GroKn 


ithout  leavinc  proper  a 
:  of  ff.  was  seised  m  fw 
,  and  that,  for  forty  years  next  before  I 
,  the  lord  and  his  tenants  hod  b<«n  ui 
aud  accustomed  of  right  lo  work  the  mines  without  leaving  any  supp 
for  the  lands  under  which  the  mines  were  situate,  and  justifying  I 
working  of  the  mines  as  tenants  to  the  lord  in  the  cieix'ise  of  the  a 
right  and  custom.  The  fifth  plea  was  similar,  alleging  the  c-u.<tom 
twenty  years.  On  demurrer,  held  that  these  pleas  nere  bad,  as  they  < 
not  shew  any  acts  done  on  the  phiin(iS*s  land ;  and  acta  done  m 
hind  of  another,  although  done  as  of  right  for  twenty  or  forty  years,  «y 
not  affl-ct  the  plain liJi's  rights. 
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1862. 
T^IIE  declaration  alleged  that  the  plaintiff  was  lawftdly  blackett 
possessed  of  certain  lands  in  the  township  of  Lyne-  BaADLBr. 
sack  and  Softley,  in  the  county  of  Durham ;  yet  the 
defendants  so  wrongfully,  carelessly,  negligently  and  im- 
properly, and  without  leaving  any  proper  or  sufficient 
support  in  that  behalf,  worked  certain  mines  under  and 
beneath  the  said  land  of  the  plaintiff,  that  by  reason 
thereof  great  parts  of  the  said  land  fell  in  and  sank, 
whereby  the  plaintiff  was  hindered  and  prevented  from 
having  the  use,  benefit  and  enjoyment  of  his  land  in  so 
large  and  ample  a  manner  as  he  otherwise  would  have 
done,  and  his  estate*  and  interest  in  the  said  land  became 
and  was  greatly  deteriorated  and  lessened  in  value,  and 
a  certain  mare  of  the  plaintiff,  lawfully  being  upon  his 
said  land,  fell  into  one  of  the  holes  made  by  the  sinking 
and  falling  in  of  the  said  land  as  aforesaid,  and  was 
killed. 

Third  plea,  as  to  working  the  said  mines  without  leaving 
any  proper  or  sufficient  support,  that  before  the  plaintiff 
was  possessed  of  the  said  land,  and  before  and  at  the 
time  of  the  passing  of  an  Act  of  Parliament  made  and 
passed  in  the  31st  year  of  the  reign  of  His  Majesty 
King  George  the  Second,  entitled  "  An  Act  for  enclosing 
and  dividing  the  moors  and  commons  within  the  chapelry 
of  Hamsterley,  in  the  manor  of  Wolsingham  and  county 
of  Durham/'  the  Lord  Bishop  of  Durham^  in  right  of  his 
.church  and  see  of  Durham,  was  lord  of  the  manor  of 
Wolsingham,  and,  as  such  lord,  was  seised  of  or  entitled 
to  the  soil  of  certain  commons,  moors  or  waste  lands 
as  being  parcel  of  or  belonging  to  the  said  manor,  and 
was,  as  such  lord,  also  seised  of  or  entitled  to  certain 
coal  mines  lying  and  being  in  and  under  the  said  com- 
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1862.  mons,  moors  and  waste  lands;  and  certain  penoi 
BucKBTt"  t''*  ""^  Act  mentioDed  were,  at  the  time  of  the  pai 
ButtLR  tliereof,  eutitled  to  the  right  of  common  in  and  i 
the  said  commons,  moon  or  vaste  lands,  and  had  ag 
among  tfaemselTes,  with  the  consent  of  the  said 
that  the  sune  shoold  be  enclosed,  allotted  and  dr 
onto  and  amongst  the  screral  persons  so  entitled  to 
right  of  common,  subject  to  such  rents,  charges,  i 
orders  and  directiona  as  are  in  the  said  Act  menti 
and  enacted.  And  thereupon,  after  reciting  thai 
Right  Reverend  Father  in  Qod  Richard,  Ijord  Bi 
of  Durham,  in  right  of  his  church  and  see  of  Dkt 
was  lord  of  the  manor  of  Wohiagkam,  in  the  conn 
Durham,  and,  as  such,  was  sdsed  of  or  entitled  tc 
soil  of  the  said  commons,  moors  or  waste  lands,  as  \ 
parcel  of  or  belonging  to  the  said  manor ;  and  thai 
Right  Honourable  Henry  Eari  of  DarHngton  &c.  and : 
ral  other  persons  [naming  them]  were  respectively  o« 
and  proprietors  of  several  freehold  lauds  or  tenen 
situste,  lying  and  being  in  the  said  townships,  and 
of  several  customary  or  copyhold  lands  or  teuem 
also  situate,  lying  and  being  within  the  said  towns 
held  of  the  manor  of  IfoUitiffham  by  copy  of  court 
and  the  said  several  persons,  their  trustees,  let 
farmers  or  tenants,  in  respect  of,  or  as  appeni 
appurtenant  or  belonging  to,  their  said  several  lani 
tenements,  were  entitled  to  a  right  of  common  in 
upon  the  said  cororoona,  moors  or  wastes ;  and  I 
willing  and  desirous  to  improve  their  estates  and 
perties  in  the  said  townships,  and  that  the  said  comi 
or  waste  ground  might  be  cultivated  and  improved 
rendered  of  some  use  and  value,  had  proposed 
agreed,  with  the  consent  of  the  said  lord  of  the 
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manor,  that  the  same  should  be  enclosed,  allotted  and  1862. 
divided  unto  and  amongst  the  several  persons  entitled  Blacketi 
to  such  right  of  common  thereon  as  aforesaid,  and  that  bradlet. 
a  specific  part  or  share  thereof  might  be  assigned  and 
allotted  to  each  person,  to  be  held  by  them  in  severalty 
in  such  manner,  with,  under  and  subject  to  such  rents, 
charges,  rules,  orders  and  directions  as  thereinafter  were 
mentioned ;  and  that  such  inclosure  and  division  so  pro- 
posed  and  agreed  upon  as  aforesaid  would  not  only  be 
of  great  advantage  to  all  persons  interested  in  the  pre- 
mises, and  tend  greatly  to  the  improvement  of  their 
several  estates  in  the  9aid  townships,  but  would  be  also 
of  public  utility,  yet  the  same  could  not  be  established 
and  rendered  effectual  without  the  aid  and  authority  of 
Parliament :  it  was  by  the  said  Act  (amongst  other 
things)  enacted  that  the  said  commons,  moors  or  waste 
lands  should,  before  the  1st  November ,  1760,  be  set  out, 
awarded  and  divided  by  certain  Commissioners  in  the 
said  Act  named  among  the  said  persons  so  entitled  as 
aforesaid.  And  it  was  thereby  also  further  enacted,  that 
nothing  in  the  said  Act  contained  should  be  construed 
to  defeat,  lessen  or  prejudice  the  right,  title  and  interest 
of  the  lord  of  the  manor  of  WoUingham^  of,  in  and  to 
the  seigniory  and  royalties  incident  and  belonging  to  the 
said  manor,  but  that  every  such  lord  for  the  time  being 
should  and  might,  from  time  to  time,  and  at  all  times 
for  ever  thereafter,  hold  and  enjoy  all  rents,  services^ 
courts,  perquisites  and  profits  of  court,  and  all  other 
royalties  and  seigniories  whatsoever,  to  such  manor  or 
the  lord  thereof,  for  the  time  being,  incident,  belonging 
or  appertaining  (other  than  and  except  such  common 
rights  as  could  or  might  be  claimed  by  him  or  them 
respectively  as  owners  of  the  soil  and  inheritance  of 
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tlic  said  moors  or  commonB  or  otherwise  in  or  npc 
the  said  commoDs  so  to  be  enclosed),  in  as  fiill  ai 
beneficial  a  manner  to  all  intents  &nd  purposes  as  tb 
or  any  of  them  could  or  might  have  held  and  enjoyc 
the  same  in  case  the  said  Act  had  not  been  made ;  u 
also  that  the  said  Lord  Bishop  of  Thtrham,  his  sncca 
sors  and  assigns,  should  and  might  at  all  times  then 
after  have,  hold  and  enjoy  all  mines  and  qnarries,  c 
what  nature  or  kind  soever,  lyings  and  being  in  an 
under  the  said  moors  and  commons  so  to  be  allotted  an 
divided  as  aforesaid  (other  than  and  except  certai 
quarries  of  stone),  together  with  all  convenient  an 
necessary  ways  and  way-leaves,  and  liberty  of  laying  an 
repairing  waggon  ways  and  other  ways,  in,  over  an 
along  the  same  or  any  part  thereof,  and  of  searehiog  fo) 
winnlog  and  working  the  said  mines  and  quarries,  an 
leading  and  carrying  away  the  coals,  lead,  minerali 
stones  and  other  things  to  he  gotten  thereont,  an 
making  drifts,  levels,  water-conrses,  erecting  and  usiii 
fire  engines  and  other  engines,  pit-rooms  and  othi 
usual  liberties,  as  fully  and  freely  as  he  or  they  migl 
or  could  have  had  or  enjoyed  the  same  in  case  the  Ai 
had  not  been  passed,  and  that  without  making  or  payio 
any  satisGu;tion  for  so  doing.  And  after  reciting  tbi 
great  inconveniences  might  happen  and  damage  be  dot 
to  particular  persons  by  reason  of  the  searching  fc 
winning  and  working  the  mines  and  quarries  within  an 
imder  their  respective  allotments  by  the  said  Lor 
Bishop  of  Durham,  his  successors  and  assigns,  withoi 
making  or  paying  any  satisfaction  for  so  doing,  it  wi 
by  the  said  Act  further  enacted  that  when  and  so  ofte 
as  any  person  or  persons  should  suffer  or  sustain  an 
loss  or  damage  in  his  or  tlicir  respective  allotments  b 
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the  searching  for,  winning  and  working  of  the  mines  and  1862. 
quarries  therein,  or  the  laying  and  repairing  waggon  blackett 
ways  or  other  ways,  or  by  the  leading  and  carrying  cajLULKy. 
away  the  coals,  lead,  minerals,  stones  or  other  things  to 
be  gotten  thereout,  or  making  drifts,  levels  or  water- 
courses, or  erecting  or  using  fire-engines  or  other  engines, 
pit-room  or  other  the  liberties  and  powers  thereby  given 
and  reserved  to  the  said  Lord  Bishop  of  Durham,  his 
successors  and  assigns,  upon  complaint  thereof  made  by 
such  person  or  persons  so  damnified  as  aforesaid,  to  one 
or  more  justice  or  justices  of  the  peace  in  and  for  the 
coimty  of  Durham,  such  justice  or  justices  was  and 
were  thereby  empowered  and  required  to  examine  and 
inquire  into  such  complaint  or  complaints  in  a  summary 
way,  and  finally  to  settle  and  assess  the  damages  sus- 
tained by  such  person  or  persons  as  aforesaid,  which 
damages  should  be  paid  and  borne  by  the  occupiers  of 
the  several  said  allotments,  lying  and  being  in  such  and 
the  same  township  in  which  the  allotment  or  allotments 
in  which  such  damages  should  be  committed  should  be, 
according  to  the  respective  yearly  values  or  rents  of 
such  allotments,  in  such  proportion  as  such  justice  or 
justices  should  direct  or  appoint,  and  within  such  times 
as  should  be  limited  by  the  said  justice  or  justices,  with 
power  to  the  said  justice  or  justices  to  issue  their  war- 
rant,  under  their  ,or  his  hand  and  seal,  for  levying  such 
proportion  by  distress  and  sale,  in  case  the  same  should 
not  be  paid  by  the  person  or  persons  so  liable  to 
pay  the  same.  That  the  said  commons,  moors  or  waste 
lands  were,  after  the  passing  of  the  said  Act,  and  before 
the  1st  November,  1760,  duly  allotted,  divided  and  en- 
closed, in  pursuance  of  and  according  to  the  provisions 
of  the  said  Act,  and  an  award  in  pursuance  of  the  said 
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Act  duly  made  by  the  said  Comtnissioners,  and  tha 
land  in  the  declaration  mentioaed  was  and  is  pare 
the  said  moors,  commons  aod  waste  lands  so  end 
and  allotted,  'niat  firom  time  wheret^  the  memo 
man  ia  not  to  the  contraiy,  up  to  the  time  of  the  pa 
of  the  said  Act,  the  Lord  Bishop  of  Durham  for  the 
being  and  his  assigns  had  been  used  and  accnstome 
ofright(a)]  to  search  for,  irin  and  work  the  said  coal  a 
BO  lying  and  being  in  and  under  the  said  oommoas,  n 
and  waste  lands  without  let  or  interroptioD,  and  wil 
leaving  any  support  for  the  said  lands  in  and  d 
which  the  said  mines  were  so  situate  as  afbresaM, 
without  making  or  payrog  any  satisfaction  for  any  ii 
that  might  be  caused  by  such  working  of  the  said  m 
and  that  from  the  time  of  passing  the  sidd  Act  bit.1 
the  said  mines  have  been  so  worked  without  leaving 
support  for  the  said  lands.  That  the  aaid  mines  ii 
declaration  mentioned  were,  at  the  time  of  the  passi 
the  said  Act  and  of  the  committing  t^  the  said  all 
grievances,  parcel  of  the  said  mines  iu  the  said  Act  i 
tioned,  and  that  the  defendants  at  the  time  of  commi 
the  said  grievances  in  the  declaration  mentioned 
and  are  possessed  of  and  interested  in,  and  entitle 
work  and  did  work,  the  said  mines  under  and  by  v 
of  a  certain  lease  thereof,  bearii^  date  on  or  ahou 
28th  F^ruary,  1851,  and  made  between  the  ] 
Bishop  of  Durham  of  the  one  part,  and  one 
Fenwick  of  the  other  part. 

Fourth  plea,  as  to  working  the  s^d  mines  wit 
leaving  proper  and  sufficient  support  in  that  be! 
that  the  said  land  in  the  declaration  mentioned  is  sil 

(a)  These  wonl»  were  tnsened  during  the  argauen^  hy  wneDt 
oil  the  «ppliMt:on  of  the  Attorney  Genenl,  for  the  defendjuiB, 
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in  the  township  of  Lynesack  and  Softtey,  in  the  county  1862. 
of  Durham,  which  said  township  has  been,  from  time  Black  ktt 
whereof  the  memory  of  man  is  not  to  the  contrary,  bkaLley. 
within  and  part  and  parcel  of  the  manor  of  Wolsingluxm, 
in  the  said  county,  and  of  which  said  manor,  from  time 
whereof,  &c.,  the  Lord  Bishop  of  Durham  for  the  time 
being,  in  right  of  his  church  and  see  of  Durham,  has 
been  lord,  and,  as  such  lord,  seised  in  his  demesne  as 
of  fee  of  and  in  certain  mines  and  collieries  situate  and 
lying  within  the  said  manor :  and  that  for  the  period  of 
forty  years  next  before  the  commencement  of  this  suit 
the  said  lord  of  the  said  manor,  and  his  tenants  and 
farmers,  occupiers  of  the  said  mines  and  collieries,  have 
been  used  and  accustomed  of  right,  and  without  inter- 
ruption, to  work  the  said  mines  and  collieries  within  the 
said  manor,  without  leaving  any  support  for  the  said 
lands  in  the  said  manor  in  and  under  which  the  said 
mines  and  collieries  were  situate :  that  at  the  time  of 
the  said  alleged  grievances,  the  defendants  were  tenants 
to  the  lord  of  the  said  manor  of  the  mines  in  the  decla- 
ration mentioned,  the  same  being  part  of  the  mines  and 
collieries  hereinbefore  mentioned  as  being  within  the 
said  manor,  and  that  the  said  working  the  said  mines 
imder  the  said  land  of  the  plaintiff  without  leaving  any 
support  for  the  said  land,  as  in  the  declaration  alleged, 
was  a  working  by  them  of  the  said  mines  in  the  exer- 
cise of  and  according  to  the  said  right  and  custom. 

Fifth  plea,  as  to  working  the  said  mines  without 
leaving  any  proper  or  sufficient  support  in  that  behalf: 
the  defendants  crave  leave,  for  brevity's  sake,  to  repeat 
the  allegations  in  the  last  plea,  substituting  the  period 
of  twenty  years  for  the  period  of  forty  years  in  the  last 
plea  mentioned. 

3  R  2 
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18C2.  Demurrer  to  the  3d,  4tli  and  5tb  pleas. 

Blacbgtt         Joinder  in  demurrers. 

BaiDLBT.  '^^  demurrere  were  nr^ed  in  MiehaehnoM  Toi 
(A<w.  8,  12,  1861),  before  Cockbum  C.  J.,  Wigktma, 
and  Blacibum  33. 

Manitty  (7*.  Jbn?<,  of  the  Northern  Circuit,  with  him] 
for  the  plaiutiff. — First.  The  third  plea,  which  con 
ttuns  no  averment  of  a  custom  to  work  the  mines  nnde 
the  commons  without  leaving  any  support,  and  withoa 
making  compensation  for  injury  caused  by  such  working 
is  no  ansver  to  the  action.  By  the  Knclosure  Act  tb 
lord  of  the  manor  came  to  an  agreement  with  the  free 
hold  or  customary  owners  of  land,  who  had  rights  c 
common  over  the  wastes  of  the  manor,  that  the  waste 
should  be  divided  between  himself  and  the  commonen 
and  that  he  should  retain  all  his  right  of  working  tb 
minerals.  If  the  Enclosure  Act  had  not  passed  he  couli 
have  bad  no  right  to  work  the  mines  so  as  to  create  a  nni 
sance  on  the  surface,  by  which  the  cattle  of  the  commoner 
should  fall  into  holes  and  be  injured.  Admitting  thai 
before  the  act  of  inclosure,  there  might  be  a  custom  ti 
work  the  mines  so  as  to  do  some  injury  to  the  sor&ce,  thi 
custom  must  be  confined  within  reasonable  hmita  so  a 
to  protect  the  rights  of  the  commoners.  At>  ngreemen 
between  the  lord  of  the  manor  and  the  commoners,  b^ 
which  the  lord  should  have  liberty  to  work  the  uunes  si 
as  to  endanger  the  lives  of  the  cattle  of  the  commonen 
is  not  to  be  presumed.  The  dictum  in  the  judgment  ii 
HUtoa  r.  Earl  Granville  (a),  that  "  even  if  the  gr«n 
could  be  produced  in  specie,  reserving  a  right  in  tb 
lord  to  deprive  his  grantee  of  the  enjoyment  of  tb 
thing  granted,  such  a  clause  must  be  rejected  as  repue 
(a)  &Q.B.  701. 730. 
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nant  and  absurd/^  has  been  overruled  in  Rowhotkam  v.         1862, 
fVilson  (a).     But  the  decision  in  Hilton  v.  Earl  Gran-      Bl^ckett 
ville,  that  a  presciiption  or  a  custom  to  that  eflfect  was      Bbadlet. 
bad  as  being  unreasonable^  was  not  questioned ;  and  the 
authorities  are  consistent  with  this  proposition^  that  a 
custom  so  highly  detrimental  to  the  subject-matter  of 
the  grant  as  that  in  question  is  will  not  be  presumed ; 
Broadbent  v.    WiUts  (6),   per    miles  C.  J.,   Badger  v. 
Ford  (c).     This  has  none  of  the  requisites  to  the  validity 
of  a  custom ;  Tyson  v.  Smith,  in  error  (rf),  per  Tindal  C.  J., 
BroovrCs  Legal  Maxims,  824,  825,  3d  ed.     It  is  neither 
certain  nor  reasonable ;  it  is  claimed  in  all  parts  of  the 
manor,  and  without  limit  as  to  the  extent  to  which  the 
surface  may  be  damaged.     [He  cited  Y.  B,  2  H.  4.  24, 
pi.  20,  which  is  followed  in  1 BL  Comm.  77,  from  Co.  Copg^ 
hold,  8.  33,  p.  71 ;  4th  resolution  in  Heydon  and  Smith's 
Case  {e),  Wilson  v.  Willes  (f),  per  Lord  Ellenborough, 
Arlett  V.  Ellis  (y),  Clayton  v.  Corby  (A).]     It  is  stated  in 
the  judgment  in  Smart  v.  Morton  (t)  that,  according  to 
the  course  and  practice  of  mining  in  the  county  of  Dur- 
ham till  the  year  1810,  ribs  of  coal  were  left  to  support 
the  surface.     Further,  the  plea  does  not  state  a  custom 
justifying  the  letting  down  of  the  surface.    [^BUzckbum  J. 
It  is  a  necessary  consequence  that  the  surface  should 
come  down  if  no  support  is  left.] 

Secondly,  according  to  the  grammatical  and  reasonable 
construction  of  the  Enclosure  Act,  1758,  which  recites 
that  the  land  owners  entitled  to  right  of  common  over 

(a)  QK^-B.  593;  affirmed  in  Exch.  Ch.  8E.^B.12S;  and  in  D.  P. 
8  H,  L.  348. 
(h)  Willes,  360.  363;  affirmed  on  error,  2  Str.  1224. 
(c)  SB.j-A.  153:  (d)  9  A.  ^  E.  406.  421. 

(e)  13  Bep.  67,  68.  (/)  7  Eitsf,  121.  128. 

(y)  7  B.  cf-  a  346.  {h)  .')  Q.  B.  415. 

(i)  5  E  j'  B,  30.  48. 
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1862.  the  waBt«§  were  desirona  to  improve  their  estates 
Blaoxctt  propertie*  "  and  thEt  the  said  commons  or  waate  gn 
Bkadlei  might  be  cultivated  and  improred  and  rendered  of  : 
use  and  value,"  it  gives  a  light  of  ownership  in  the 
face  to  the  allottees,  so  that  anj  person  taking  under 
Act  would  suppose  that  he  might  erect  buildings  npc 
The  right  reaerved  to  the  lord  of  "winning  and  wor 
the  sud  mines"  may  he  referred  to  works  on  the  aur 
{^Blackburn  J.  This  right  is  different  &om  the  "  ht 
of  laying  and  repairing  waggon  ways  and  other  wi 
which  is  reserved  separately.]  The  next  clause,  w 
provides  for  compensation  to  persons  for  damage  i 
in  their  respective  allotments  by  the  exercise  of  the  i 
by  the  lord  of  working  the  mines  to  be  borne  by  the  o 
piers  of  the  aUotmeuts  in  the  same  township,  tnip[ 
that  the  mines  would  be  worked  so  that  the  surftce  o 
the  allotments  should  be  supported ;  but  that  when 
surface  is  injored  by  working  in  an  adjoining  aUotni 
compensation  shall  be  given.  According  to  the  const 
tion  contended  for  by  the  defendants,  though  the  c 
pensation  clause  was  introduced  to  give  compensa 
for  damage  arising  &om  the  exercise  of  any  of  the  ri 
reserved  to  the  lord,  it  gives  none  for  damage  don 
working  under  adjoining  land.  The  right  of  the  owi 
which  before  the  Act  was  a  right  of  common,  is  by 
Act  converted  into  a  right  to  cultivate  and  improve 
land.  This  Act  is,  in  many  respects,  like  that  in  So 
V.  Haines  (a) :  and  the  Court  will  construe  it  so  e 
preserve  both  tenements  ;  Midgley  v.  Richardaoa 
JIumphriet  v.  Brogden  (c),   STnart  v.   Morton  (rf). 

(fl)  6  E.  4-  B.  64.? ;  afflrmod  on  error,  7  E  ^  B.  02J>. 
(ft)  H  M.  #  If-.  m'>.  (<■)  12  Q.  B.  739. 

(4)f>E.%  S.  30. 


Blackett 

V. 

BOADLET. 
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JRowbotham  v.  Wilson  (a)  there  was  an  express  power  to        \%^2, 
destroy  the  surface. 

As  to  the  4th  and  5th  pleas^  which  set  up  respectively 
a  custom  for  twenty  and  forty  years.  Besides  the  bad- 
ness of  the  custom^  it  was  not  intended  by  Lord  Taiter^ 
den's  Act,  2  &  8  W^.  4.  c.  71.,  to  give  to  the  lord  of  the 
manor,  or  any  other  person,  who  by  working  under  the 
neighbouring  land  acquires  a  right  against  the  owner  of 
it,  a  right  also  against  another  land  owner.  These  pleas 
rely  on  a  custom  to  work  the  mines  "within  the 
manor,^^  not  within  the  locus  in  quo. 

The  Attorney  General,  for  the  defendants. — ^The  pre- 
scription stated  in  the  third  plea  is  good :  the  exercise 
of  the  right  claimed  by  it  for  the  lord  of  the  manor  is 
not  destructive  of  the  grant  to  the  commoners,  though 
it  may  impair  it.  If  an  express  compact,  in  the  same 
terms,  had  been  entered  into  between  the  lord  and  the 
commoners,  a  Court  of  law  would  have  given  it  eflfect. 
In  the  instances  cited  of  the  badness  of  customs,  the 
Courts  would  not  have  enforced  a  grant  which  con- 
tained a  clause  reserving  the  right  claimed  by  the  custom. 
In  Bateson  v.  Green  (6),  a  custom  for  the  lord  to  dig 
clay  pits,  though  there  was  not  sufficient  herbage  for  the 
commoners,  was  supported;  and  Buller  J.  said,  p.  416, 
^'  In  general,  one  would  say,  that  the  lord^s  is  the  superior 
right,  because  the  property  of  the  soil  is  in  him.'^ 
[  fViffhtman  J.  That  case  is  commented  upon  by  Bat/' 
ley  J.  in  Arlett  v.  EUU  (c).]     Harris  v.  Ryding  {d)  and 

(a)  GK^B.bdS;  affirmed  in  Exch.  ClL8E.iB.  123;  and  in  D.  P. 
8  H.  L.  348. 
(h)  5  T.  R.  411.  (c)  1  B.^C.  340.  365. 373. 

{d)  5  M.  4'  W.  GO. 
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Smart  v.  Morton  {a)  were  decided  upon  the  constmction 
of  clauses  in  a  deed,  and  Roberti  v.  Hainea  (fi)  on  the 
construction  of  an  Enclosure  Act.  As  to  Hilton  t.  Earl 
Granville  {c),  it  is  bo  far  diatisguishable  from  thia  case 
that  there,  previous  to  the  enclosure,  the  locus  in  quo 
vas  part  of  the  old  enclosures  of  the  manor ;  here  the 
locos  in  quo  could  not  have  been  boilt  npon :  but  the 
cases  decided  since  are  at  variance  with  that  case.  In 
Humphriei  v.  Brogdea  (d)  it  was  not  contended  that,  if 
Ihe  deed  bore  the  constmction  contended  for  hy  the 
defendants,  who  were  lessees  of  the  Bishop  of  Durham, 
it  would  be  valid  in  law. 

When  Rmobotham  v.  WiUon  {e)  was  before  the  Ex- 
chequer Chamber  the  Judges  differed  in  opinion,  and 
the  judgment  was  only  afSrmed  by  a  majority.  [Black- 
bum  J.  I  do  not  know  that  they  differed  on  this  point.} 
The  judgment  of  the  House  of  Lords  in  that  case  pro- 
ceeds solely  on  the  question  of  surface  damage.  \^Stack' 
hum  J.  The  Court  understood  the  cltum  to  be  to  work 
without  leaving  support.  Cochiam  C.  J.  The  judgment 
in  Hilton  v.  Earl  Granville  {c),  p.  726,  refers  to  the  cases 
on  the  validity  of  customs,  and  mainly  proceeded  on  the 
ground  that  such  a  custom  as  there  pleaded  was  unrea- 
sonable. Wlghtman  J.  That  judgment  may  be  supported 
on  the  ground  that,  by  the  custom,  the  mine  must  have 
been  intended  to  be  worked  as  mines  were  generally 
worked,  that  is  in  a  reasonable  manner.]  The  decision  in 
Harris  v.  Ryding  {f)  proceeded  on  a  ground  which  would 
have  supported  HiUon  v.  Earl  GranviBe  (c).      [^Black~ 

(n)  5E.^S.  30.  (i)  6  E  #  B.  643. 

(c)  5Q.  5.701.  (rf)  12Q.B.73S. 

(e)  6  £.  #  £.  593 ;  afltrmed  in  Eich.  Ch.  6  E.  ^  B.  123 ;  «md  in  D.  p. 
8  H:  i.  348. 

i/)5X.^  W.  60. 
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bum  J.  It  may  be  that  though  the  parties  may  lega]ly  1862. 
have  made  such  a  compact  it  would  not  be  reasonable  to  Blackett 
presume  that  they  had  done  so.  Cockbum  C.  J-  Where  Bbadley. 
a  reservation  in  a  grant  is  rejected  by  the  Courts  it  is 
rejected^  not  because  it  is  unreasonable^  but  because  it 
is  inconsistent  with  the  grant.]  In  The  Marquis  of 
Salisbury  v.  Gladstone,  in  error  {a)y  a  custom  in  a  manor 
that  the  copyholders  of  inheritance  might,  without  licence 
from  the  lord,  break  the  surface  and  dig  and  get  clay 
without  limit  firom  their  copyhold  tenements  for  the 
purpose  of  making  bricks  to  be  sold  by  them  off  the 
manor,  was  held  good  in  law.  The  Enclosure  Act  does 
not  lessen  the  rights  which  the  lord  had  :  and  it  reserves 
those  rights,  though  it  may  be  that  it  could  not  have 
created  them.  The  section  which  provides  for  compen- 
sation shews  that  it  is  to  be  for  damage  in  working  the 
minerals,  and  not  for  damage  in  the  superficial  working. 
As  to  the  4th  and  5th  pleas,  assimiing  that  the  pre- 
scription, as  averred  in  the  3d  plea,  is  good,  the  only 
question  is  whether  those  pleas  are  good  under  stat.  2  &  3 
W,  4.  c.  71.,  for  shortening  the  period  of  prescription. 
The  words  "  of  another"  are  not  in  the  second  section. 
[  Cockbum  C.  J.  The  custom  is  pleaded  in  alieno  solo :  the 
party  against  whom  it  is  set  up  could  only  resist  the 
working  when  in  his  soiL  It  is  very  clear  that  Lord 
Tenterden'%  Act  does  not  apply  except  to  the  case  of 
working  in  the  land  of  a  person  who  was  in  a  position 
to  resist  it  and  submitted  to  it.  Wightman  J.  If  the 
custom  is  bad  it  cannot  be  better  when  pleaded  imder 
Lord  Tenterden^s  Act]  The  pleas  in  substance  allege 
that  the  lord  exercised  his  right  under  the  locus  in  quo, 
— the  custom  set  up  is  to  work  all  the  mines  within  the 

{a)  6  H.  i'  N.  123,  affiimed  in  D.  P.  8  Jur.  N,  S,  625. 
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manor,  vhereas  the  locus  in  quo  U  tbe  soriace  over  pari 
of  it.  [Blackburn  J.  The  custom  is  not  pleaded  tc 
vork  in  that  particular  part  of  the  manor  in  which  the 
plaintifT owns  the  surface.]  Is  it  not  included?  [fftght- 
man  J.  That  should  be  averred  with  certainty  in  ordei 
to  hring  the  case  within  the  Act.] 


Mamtty,  in  reply. 


Cur.  adv.  vuH. 


CoCKBUEN  C.  J.  {Jan.  30th)  delivered  the  jndgmenl 
of  the  Coiu^ 

In  this  case,  which  was  ai^ed  hefore  my  brothen 
Wigktman  and  Blackburn  and  myself,  on  the  argumenl 
on  the  demurrer  to  the  plea  it  was  admitted  that,  i 
Hilton  T,  Lord  Granville  (a)  was  to  be  considered  aj 
law,  the  present  case  was  within  the  decision  in  tha' 
case,  and,  so  far  as  this  Court  was  coacemed,  must  1m 
governed  by  it  But  it  was  insisted,  on  the  part  of  th< 
defendants,  that  the  case  of  Hilton  r.  Lord  Granmllt 
had  been  so  much  impugned  and  shaken  by  aubsequenl 
cases  that  it  must  be  considered  as  virtually  overruled, 
at  all  events  sufficiently  bo  to  call  upon  the  Court  tc 
review  the  decision  in  that  case,  and,  upon  the  argn- 
ments  ni|;ed  against  its  validity,  now  to  overrule  it. 

There  can  be  no  doubt  that  to  some  extent  the  autho- 
rity of  Hilton  V.  Lord  GranvilU  (a)  has  been  shaken,  inas- 
much as  a  position  assumed  in  the  reasoning  of  the  Court 
as  one  of  the  grounds  of  its  decision  has  since  been  dis- 
tinctly overruled  in  the  House  of  Lords  in  the  case  of 
Eowbotkam  v.  Wilson  (i),  in  which  the  question  pre- 
sented itself  for  adjudication.    And  it  cannot  be  dented 

(a)  55.  B.  701.  (4)  8  2£.i.  3*3. 
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that  the  decision  itself  has  not  met  with  the  universal        1862. 

approval  of  the  profession ;  and  that  it  may  be  desirable     blackett 

that  the  validity  of  that  decision  should  be  brought  under     bbadlbt 

the  consideration  of  a  Court  of  error.     At  the  same 

time  it  is  equally  clear  that,  though  the  reasoning  of  this 

Court  in  Hilton  v.  Lard  Granvilk  (a)  has  been  impugned^ 

the  decision  in  that  case  has  not  been  overruled.    And, 

the  judgment  having  been  a  considered  judgment  of  the  * 

Courts  and  standing  unreversed,  we  do  not  feel  ourselves 

at  liberty  to  consider  ourselves  as  otherwise  than  bound 

by  it.     We  must  therefore,  but  without  expressing  any 

opinion  one  way  or  the  other  as  to  the  propriety  of  the 

decision  in  question,  give  judgment  on  the  3d  plea  for 

the  plaintiff,  leaving  the  defendants  to  take  the  case  into 

error  if  they  shaU  be  so  advised. 

The  question  arising  on  the  4th  and  5th  pleas  was 
disposed  of  during  the  argument.  We  then  intimated 
our  opinion  that  those  pleas  were  bad,  inasmuch  as  they 
did  not  shew  any  acts  done  on  the  plaintiff's  land ;  and 
acts  done  on  the  land  of  another,  though  done  as  of  right 
for  twenty  or  forty  years,  could  not  in  our  judgment 
affect  the  plaintiff's  right.  On  these  pleas  also,  therefore, 
there  will  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  6  Q.  B,  701. 
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Friday, 
January  31  st. 

5  #  6  Vict. 
C.97. 
Pleading 
general  issue, 
Non  ifnf  regit 
conventionem. 
Royal  Ex- 
change As' 
surance  Asso- 
ciation. 
11  G^.  I.e.  30. 
«.43. 


Cark  and  another  against  The  Corporation  of  tb 
KoYAL  ExcHANQE  Assurancc  Company. 

• 

1.  Stat  5  &  6  Vict,  c,  97.  s.  3.,  which  repeals  so  mnch  of  uit  daase  i 
any  Act  commonly  caUed  public  local  and  personaJ,  or  local  and  pei 
Bonal,  or  in  any  Act  of  a  local  and  personal  nature,  whereby  parties  ai 
entitled  to  plead  the  general  issue  only  and  to  give  any  special  mniU 
in  evidence,  is  by  its  preamble  confined  to  actions  **  for  any  matter  doD 
in  pursuance  of  or  under  the  authority  of  the  said  Acts  ;*'  and  therefcf 
does  not  repeal  sta^  11  (r.  1.  c.  30.  «.  43.,  by  which  7^  Royal  Exckatig 
Assurance^  and  The  London  Assurance  Corporations  are  enabled,  in  iJ 
actions  of  covenant  against  them  upon  any  policy,  to  plead  generally  tha 
they  have  not  broken  the  covenants  in  such  policy  && 

2.  QutBre^  whether  stat.  11  &.  1.  r.  30.  «.  43.  is  an  Act  of  a  local  aac 
personal  nature,  within  stat.  5  &  6  Vict,  c.  97  ? 

nPHE  first  count  of  the  declaration  was  for  breach  oi 
covenants  m  the  usual  form^  upon  a  policy  of  insur- 
ance^ under  the  common  seal  of  the  defendants,  dated 
the  5th  December,  1857,  upon  the  ship  Das  Hermanoi 
and  a  cargo  of  guano  on  a  voyage  from  Monte  Video  and 
any  ports  in  the  river  Plate,  to  any  ports  in  the  United 
Kingdom,  alleging  a  constructive  total  loss  by  perils 
insiired  against.  There  were  also  the  common  money 
counts.  The  defendants  pleaded,  as  to  the  first  count, 
that  tliey  had  not  broken  their  covenants,  and  as  to 
the  residue  of  the  declaration,  payment  into  Court  of 
262/.  105. 

In  this  Term  {Jan.  23d), 


Dudley  Campbell  moved  for  a  rule  calling  upon  the 
defendants  to  shew  cause  why  the  plea  to  the  first  count 
of  the  declaration  should  not  be  struck  out  or  amended 
—Stat.  11  G.  1.  c.  30.,  which,  by  sect.  23,  gives  tb 
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defendants  the  right  to  plead  that  they  had  not  broken 
their  covenants,  is  a  local  and  personal  Act,  or  of  a  local 
and  personal  nature,  within  stat.  5  &  6  Vict  c.  97.,  and 
therefore  is  repealed  by  sect  3  of  that  statute.  The 
preamble  of  stat.  11  6?.  1.  c.  30.  s.  43.  states  the  reasons 
for  which  the  privilege  of  pleading  the  general  issue  was 
granted  to  The  Royal Excliange  Assurance  and  The  London 
Assurance  Corporations;  namely,  that  under  the  system 
of  pleading  then  in  practice  in  an  action  of  covenant, 
though  a  part  only  of  the  sum  mentioned  in  the  policy 
was  due,  the  jury  were  obliged  to  give  the  whole  sum, 
irrespective  of  the  merits.  An  Act  may  be  of  a  local 
and  personal  nature,  although  it  is  printed  among  the 
public  statutes,  and  has  a  clause  making  it  a  public  Act, 
and  although  it  contains  some  clauses  affecting  all  the 
Queen^s  subjects ;  Cock  v.  Gent  (a),  Richards  v.  Easto  {b), 
Moore  v.  Shepherd  (c).  The  practice  in  printing  Acts  of 
Parliament  to  separate  public  local  and  personal  from 
public  Acts  commenced  long  subsequent  to  the  11  6r.  1. 
[Crompton  J.  This  is  not  a  plea  of  the  general  issue. 
Stat.  11  G.  1.  c.  30.  s.  43.  does  not  give  leave  to  plead 
the  general  issue  within  stat.  5  &  6  Vict.  c.  97. :  it 
gives  a  special  plea  that  the  defendants  owed  nothing 
if  sued  in  debt,  and  had  not  broken  their  covenants 
if  sued  in  covenant.  Cockbum  C.  J.  It  intended  to 
give  the  defendants  the  benefit  which  generally  accrues 
to  parties  from  pleading  the  general  issue,  so  that  it  * 
would  be  within  the  mischief  of  stat.  5  &  6  Vict,  c.  97. ; 
and  the  only  question  is  whether  it  is  within  its  provi- 
sions.] 

Rule  nisi 


1862. 

Carb 

T. 

ROTAL 
EXCHANOB 

Assurance 
Company. 


(a)  12  M.  4-  W.  234.  {h)  15  M,  #  W.  244. 

(c)  10  Exch.  424. 
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Cabb 


Bovill  (with  him  TVatkin  WilUamt)  shewed  cause.— 1 
the  raauy  actions  which  have  been  hrought  against  tfa 
Company  since  the  passing  of  stat.  5  &  6  Vict.  c.  97.,  th 


I      u 


Compauf.  under  stat.  11  <?.  I.  c.  30.  «.  43.,  has  been  disputed.  Fin 
Stat  11  G.  1.  c.  80.  is  not  a  local  and  personal  Act,  n< 
an  Act  of  a  local  and  personal  nature,  within  stat.  5  & 
Vict.  c.  97.  The  preamble  of  stat  5  &  6  Vict.  c.  97.  i 
"  Whereas  divers  Acts  of  Parliament,  public,  local,  ai 
persona],  cont^n  enactments  or  provisions  relating  i 
the  recovery  of  double,  treble,  or  other  coats  in  certa 
cases,  and  to  the  pleading  of  the  general  issue,  and  tl 
giving  any  special  matter  in  evidence  at  any  trial  to  1 
had  for  any  matter  done  in  pursuance  of  or  nnder  tl 
authority  of  the  said  Acts,  and  to  the  giving  of  noti 
of  action  before  any  action  shall  be  commenced :  A] 
whereas  it  is  expedient  that  the  law  should  be  altered 
snch  respects."  That  Act  was  passed  with  reference 
railway  and  canal  Acts,  and  other  special  Acts  of  Parii 
ment,  which  gave  to  Companies  the  powers  of  pleading  t 
general  issue,  so  that  until  the  trial  it  was  not  known  wh 
defence  would  be  relied  on.  But  the  present  case  is  n 
contemplated  by  that  statute,  nor  within  its  language.  T 
defendants  are  one  of  the  two  corporations  for  assnran 
of  ships  created  by  Royal  Charter  in  pursuance  of  st 
6  G.  i.  c.  18. ;  and,  in  consideration  of  300,000/.  pa 
to  the  Crown,  certain  privileges  were  conferred  up 
them  for  public  purposes,  and  for  the  benefit  of  t 
commercial  part  of  the  community.  Section  4  enabi 
persons  having  just  demands  upon  pohcies  of  assurac 
effected  with  the  Company  to  declare  io  a  general  foi 
"  that  the  same  corporation  is  indited  to  him,  or  the 
the  money  so  demanded,  and  have  not  paid  the  same  i 
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cording  to  this  Act.''  And  stat.  II  G.  I.e.  30.  s.  43.,  after 
reciting  stat.  6  G.  1.  c.  18.,  gives  to  these  corporations 
the  privilege  of  pleading  in  actions  of  debt  "  that  they 
owe  nothing  to  the  plaintiff,''  and  in  actions  of  covenant 
"  that  they  have  not  broke  the  covenants  in  such  policy 
contained,  or  any  of  them."  The  effect  is  to  provide  a 
simple  form  of  pleading  as  between  these  corporations 
and  persons  effecting  policies  with  them.  [CoMum  C.  J. 
The  preamble  of  stat.  5  &  6  Vict  c,  97.  speaks  of  "  any 
trial  to  be  had  for  any  matter  done  in  pursuance  of  or 
under  the  authority  of  the  said  Acts :"  this  is  not  an 
action  for  anything  done  in  pursuance  of  the  Act  under 
which  the  defendants  are  incorporated.]  He  was  then 
stopped. 


1862. 
Cask 

V. 

ROTAL 

ExcnANOK 

Afisurance 
Company. 


Dudley  Campbell,  in  support  of  the  rule. — The  pre- 
amble of  stat.  5  &  6  Vict.  c.  97.  cannot  restrain  the  words 
of  the  enacting  part,  which  are  very  large.  Sect.  9 
enacts,  ''That  so  much  of  any  clause  or  provision  in 
any  Act  or  Acts  commonly  called  public  local  and  per- 
sonal, or  local  and  personal,  or  in  any  Act  or  Acts  of  a 
local  and  personal  nature,  whereby  any  party  or  parties 
are  entitled  or  permitted  to  plead  the  general  issue  only 
and  to  give  any  special  matter  in  evidence  without  spe- 
cially pleading  the  same,  shall  be  and  the  same  is  hereby 
repealed."  [^Cockbum  C.  J.  The  question  is,  whether 
the  preamble  does  not  shew  that  the  Legislature  in- 
tended the  statute  to  apply  to  clauses  by  which  the 
privileges  therein  mentioned  were  given  by  special  Acts 
to  companies  in  actions  against  them  for  something  done 
under  those  Acts.  Stat.  11  6r.  1.  c.  30.  s.  43.  does  not 
give  the  defendants  any  power  or  authority  until  the 
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pleadiDg  begins,  Cromplon  3.  If  the  defence  i 
action  arose  under  the  special  Acts,  the  plaintiff 
have  some  ground  for  his  appUcstioii.  fPtghtn 
ExcainoK  The  preamble  of  stat.  5  &:  6  ytct.  c.  97.  is  tl 
Campuiy.  to  the  intention  of  the  Legislature.  The  defenc 
not  arise  from  anything  done  by  the  defendaj 
pursuance  of  th^  Acts.]  There  is  no  decision  ( 
point :  the  cases  cited  being  on  the  qiteation  irb( 
statute  is  of  a  local  and  personal  nature  withii 
S  &  6  Vict  c.  97.  {Crompton  J.  Those  cases  a 
tinguishable }  but  in  each  of  them  the  action  n 
8omething  done  in  punoance  of  the  special  Act. 
bum  C.  J.  I  incline  to  think  that  11  <?.  1.  c.  3a 
Boch  a  local  and  personal  Act  as  atat.  6  &  6  Fict 
contemplated ;  but,  assuming  that  it  is,  the  latter 
does  not  apply  to  this  dCse.]  The  authority  to 
is  under  stat.  11  G.  1.  c.  30.  ICockbum  C.  J 
Company  could  have  granted  a  policy  before  that 
and  without  it.] 

Per  Curiam.  (Cockbuen  C.  J.,  Wightman,  Cac 
and  Mellob  JJ.) 

Rule  disci 


XXV.   VICTORIA,  961 

1862. 


The  Queen  against  The  Overseers  of  the  Town-  Friday, 

January  31st. 
ship  X)f  HUDDERSFIELD.  

15  ^  16  Vict 

c  81  M  3*'  34 
Stat  15  &  16  Vict,  c.  81.  m.  32.  34  and  a5,  which  provides  for  the  col-  35.  *    *   *"     ' 

lection  of  the  county  rate  in  parishes  situate  partly  within  boroughs  and  County  rate, 

partly  without,  applies  only  to  boroughs  "  not  subject  to  contribute  to  the  Pari^h  partly 

county  rate ;"  ana  therefore,  where  a  parish  is  situate  partly  within  a  fpithin 

borough  which  contributes  to  the  county  rate,  a  separate  rate  towards  borough. 

the  expence  of  the  county  police  cannot  oe  made  upon  the  part  without  PoUce, 

thd'borou^,  though  the  part  witliin  it  is  gOTemcd  by  a  local  Act,  under 

which  police  constables  arc  appointed  and  paid. 

TXTELSBY  had  obtained  a  rule,  on  behalf  of  the 
Huddersfield  Improvement  Commissioners  in  the 
West  Biding  of  Yorkshire^  calling  upon  the  overseers  of 
the  poor  of  the  township  of  Huddersfield  to  shew  cause 
why  a  mandamus  should  not  issue  commanding  them  to 
make  and  levy  a  special  rate  upon  that  part  of  the  town- 
ship which  is  not  within  the  limits  of  The  Huddersfield 
Improvement  Act,  1848,  in  order  to  reimburse  them- 
selves the  sum  of  12/.  16*.  7d*  collected  by  them  within 
that  part  of  the  township  which  is  within  the  limits  of 
the  said  Act,  towards  the  district  police  rate  for  the 
said  West  Biding,  in  pursuance  of  a  call  made  by  the 
guardians  of  the  Huddersfield  Poor  Law  Union  on  the 
29th  September,  1861. 

The  borough  or  town  of  Huddersfield  is  co-extensive 
with  the  township.  The  Huddersfield  Improvement  Act, 
1848  (11  &  12  Vict.  c.  cxL),  only  extends  to  the  town 
properly  so  called,  being  about  three-fourths  of  the 
township,  the  limits  of  the  Act  being  confined  (by 
section  13)  within  a  radius  of  1200  yards  from  the 
market  place.  By  that  Act  and  The  Town  Police  Clauses 
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Act,  1847  (10  &  11  TTict.  c.  89.),  incorporated  (by  s 
'  tion  10)  with  it,  certain  Commiaaioners  are  empower 
to  appoint  a  superinteodeiit  and  other  police  constab 
who  act  within  the  limits  of  the  local  Act,  and  to  p 
them  out  of  the  improTement  rate,  which  is  to  be  ma 
and  levied  for  that  and  other  purposea  in  that  part 
the  township  within  the  limits  of  the  Act.  Accoi 
ingly,  since  the  passing  of  the  Act,  the  Commissioni 
bare  appointed  such  constables.  The  township  of  ^i 
derj/ield  separately  maintains  its  own  poor,  and 
within  the  Iludderifield  Poor  Law  Union ;  and  sii 
18-17,  when  county  police  constables  were  appotnti 
the  guardians  of  the  union,  on  the  receipt  of  a  precc 
from  the  West  Riding  Quarter  Sessions  to  levy 
county  rate,  including  the  district  police  rate,  have  ma 
calls  upon  the  overseers  of  the  township  of  /luddersfii 
for  tbe  whole  amount  to  be  levied  on  the  township ;  a 
the  overseers  have  paid  the  calls  out  of  the  poor  ra< 
collected  by  tbem  from  the  whole  township.  The  ovi 
seers  refused  to  levy  a  special  rate  upon  that  porticHi 
tbe  township  which  is  without  the  limits  of  the  lot 
Act,  on  tbe  ground  that  they  had  no  power  by  law 
do  so;  and,  consequently,  the  persons  residing  with 
the  limits  of  tbe  local  Act  pay,  not  only  their  oi 
constables,  but  also  contribute  towards  the  payment 
tbe  county  constables  who  do  not  act  within  the  limj 
of  the  borough. 

The  following  sections  of  stat  16  &  16  VtcL  c.  81.  a 
material. 

Sect  32.  "  That  where  any  parish  or  place  separate 
maintaining  its  own  poor  shall  be  divided,  so  that  a  pi 
is  comprised  in  a  borough  not  subject  to  contribute 
the  county  rat^  while  the  pui  out  of  the  borough 
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liable  to  contribute  thereto^  and  any  county  rate  shall 
be  assessable  upon  the  part  of  the  parish  or  place  which 
is  comprised  within  the  county  and  excluded  from  the 
borough^  the  overseers  of  such  parish  or  place  shall^  on 
receipt  of  any  precept  or  other  lawful  demand  from  the 
justices  of  the  coimty^  or  other  due  authority  in  that 
behalf^  demanding  the  .payment  of  any  sum  of  money 
as  the  contribution  of  the  part  of  such  parish  or  place 
out  of  the  borough  towards  any  such  rate  as  aforesaid^ 
with  all  conyenient  speed  assess  the  sum  so  required 
upon  the  persons  liable  within  such  part  of  the  parish 
or  place  to  pay  the  poor  rate  therein^  by  means  of  a 
separate  rate,  to  be  made,  allowed,  and  published  in 
like  manner  as  the  poor  rate,  and  either  by  themselves 
or  by  the  collector  of  poor  rates  for  the  time  being 
appointed  for  the  said  parish  or  place  shall  collect  the 
same  separately  or  with  the  poor  rate  payable  by  the 
parties  assessed  thereto,  and  for  the  purposes  of  assessing 
and  collecting  the  same  shall  have  all  such  powers, 
authorities,  privileges,  protections,  and  incidents  as  belong 
to  them  in  the  assessing  and  collection  of  the  poor  rate ; 
and  all  provisions  of  the  law  for  enforcing  the  collection 
of  the  poor  rate,  and  recovering  the  costs  of  the  pro- 
ceedings therein,  shall  be  applicable  to  the  collection  of 
the  rate  or  rates  herein  last  above  mentioned  and  pro- 
vided for.'' 

SectioD  34.  ''That  where  a  precept  shall  be  issued  to 
the  guardians  of  the  union  comprising  any  such  parish 
or  place,  under  the  provisions  in  that  respect  herein- 
before contained,  and  such  precept  shall  contain  a  sum 
to  be  assessed  and  charged  in  respect  of  any  such  rate  as 
is  herein  provided  for  upon  a  part  of  such  parish  or  place 
as  aforesaid,  the  said  guardians  may  require  the  overseers 
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1SG2.  of  micli  parish  or  place  to  pay  to  their  ti 
TU  Ql-ees  money  suffident  to  enable  the  said  gaardianB  to  pi 
Oven»n  of  """^  ^  asaeaaed,  With  the  other  sonu  mentioned  i 
Kim^*^  *^^  precept,  to  the  treasnrer  of  the  county  or  othe 
Bon  lairiully  aathoiized  to  receire  it;  and  the 
ovencers  shall  pay  the  amoont  oat  of  any  mone 
their  possession  belonging  to  the  parish  or  place, 
the  part  of  such  parish  or  place  respectiTely, 
reimburse  themselveSj  if  necessary,  by  a  rate, 
levied  as  hereinbefore  described,  upon  the  penons 
thereto,  or,  if  they  have  no  snch  monies,  shall  fbrtl 
proceed  to  levy  and  collect  the  requisite  amount  hj 
rate,  and  pay  die  same  over  to  the  treasurer  of  thi 
guardians:  Provided  nerertheless,  that  if  such  ova 
make  default  and  do  not  make  the  requisite  pay 
Tithin  the  appointed  time,  they  shall  be  sabject  1 
proceeded  against  in  like  manner  as  the  orerseers 
parish  wholly  situated  within  the  oountyare  subji 
to  under  the  proviraons  of  this  Act. 

Section  35.  "That  where  the  amount  require 
respect  of  any  such  coimty  rate  from  any  part  of 
parish  or  place  as  last  aforesaid  shaU,  in  the  judgme 
such  overseers,  be  so  small  as  to  render  the  levyinf 
collecting  of  a  separate  rate  for  it  inconvenient,  the 
seers  may  postpone  the  reimbursement  of  themselvi 
any  sDch  advance  as  aforesaid,  and  they  or  their 
cesdors  may  afterwards,  on  the  recurrence  of  the 
precept  or  other  lawfid  demand,  or  of  that  next  bul 
levy  and  collect  such  a  rate  as  aforeaud  to  rais 
whole  amount  so  previously  advanced  and  unsatisfit 
of  the  poor  rates  of  the  parish,  as  well  as  the  an 
required  by  the  then  precept  or  demand,  and  shall 
the  sum  so  collected  in  reimbursement  of  the  prt 
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payments^  and  the  satisfaction  of  such  precept  or  demand^ 
and  shall  apply  the  balance/ if  any^  towards  the  discharge 
of  the  next  precept  or  demand." 

Melltsh  shewed  cause. — Stat.  3  &  4  Vict.  c.  88.  s.  3. 
repealed  so  much  of  stat.  2  &  3  Fict.  c.  93.  as  directed 
the  expenses  of  the  county  police  to  be  paid  out  of  the 
county  rate^  and  enacted  that  those  expenses  should  be 
defrayed  by  a  police  rate  to  be  made  by  the  justices  in 
Quarter  Sessions :  and,  by  sect.  5,  '*  every  police  rate 
which  the  justices  shall  have  made  as  aforesaid  shall  be 
collected  in  their  county  from  the  persons  who  are  liable 
to  contribute  thereunto  with  and  as  part  of  the  county 
rate.''  Stat.  3  &  4  Vict,  c.  88.  only  alters  the  machinery 
for  collecting  the  police  rate;  it  still  remains  part  of 
the  county  rate.  Huddersfteld  is  not  a  borough  within 
sect.  32  of  Stat  15  &  16  Vict.  c.  81.  First,  it  is  not  a 
municipal  or  corporate  borough,  but  under  its  local 
Act  has  a  board  of  commissioners,  who  are  empowered 
to  appoint  police  constables,  and  to  watch  the  town. 
There  is  no  power  to  do  away  with  the  provisions  of  the 
local  Act  without  the  consent  of  the  Secretary  of  State. 
Secondly,  it  is  subject  to  contribute  to  the  county  rate. 
Sect.  32  refers  to  those  boroughs  which,  having  obtained 
a  grant  of  a  separate  Court  of  Quarter  Sessions,  are 
discharged  from  contributing  to  the  county  rate  by  stat. 
5  &  6  fF.  4.  c.  76.  8. 112. 
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Welsbyy  in  support  of  the  rule. — Huddersfteld  is  a 
"borough"  ^thin  stat.  15  &  16  Vict  c.  81.  s.  32.  In 
Tomans'  Law  Dictionary  there  is  the  following  descrip- 
tion of  a  borough :  it  '^  signifies  a  corporate  town,  which 
is  not  a  city ;  and  also  such  a  town  or  place  as  sends 
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boTgeaeea  to  Parliament.  ....  Bat  aometu 
used  for  villa  insignior,  or  a  country  town  of  m 
ordinary  note,  not  walled."  \^Wightman  3. 
Com.  114,  it  is  said,  "a  borough  is  now  undei 
be  a  town,  either  corporate  or  not,  that  Bend< 
gesses  to  Parliament."  CromjOtM  J.  Though 
may  include  any  borough,  parliamentary  or  o1 
Hudderifield  cannot  possibly  be  within  the 
because  it  does  contribute  to  the  county  rate. 
bum  C.  J.  This  is  casus  omissus  arisiog  fi 
maoner  in  which  one  amending  Act  is  heap 
another.  Wyhtman  J.  There  is  no  remedy 
obtaining  an  Act  of  Parliament.] 

PerCoBIAM.    (CoCKBUBnC.  J.,WiaBTHAN,C 

and  Mellok  JJ.) 

Rule  disci 
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ABOHTIVE  SALE  OF  REAL 
ESTATE. 

Keal  estate  had  been  devised  to  the 
defendant  in  trust  to  sell,  who  put  a 
part  of  it  up  for  sale,  which  the  plain- 
tiff agreed  to  buy,  and  was  accepted 
as  the  purchaser.  The  defendant  was 
aware  that  he  could  not  make  a  title 
free  from  incumbrance,  as  bj  a  mar- 
riage settlement  the  land  was  vested 
in  trustees  to  secure  an  annuity  to  the 
widow  of  the  devisor,  but  he  had  ob- 
tained from  her  a  parol  promise  that 
in  the  event  of  the  sale  she  would 
transfer  her  security  to  another  pro- 
perty. After  the  sale  the  widow  re- 
fused to  assent  to  this,  and  the  bargain 
went  off  in  consequence.  In  an  action 
by  the  plaintiff  against  the  defendant 
for  not  completing  the  bargain  the 
jury  found  that  tbe  defendant  bona 
fide  believed  that  he  would  be  able 
to  make  to  the  purchaser  a  good 
title  free  from  incumbrance,  and  that 
he  had  reasonable  grounds  for  so  be- 
lieving. 

I.  Held,  that  the  plaintiff,  although 
entitled  to  recover  his  deposit,  and  the 
cxpencei  of  investigating   the   title, 


was  not  entitled  to  recover  damages 
for  the  loss  of  his  bargain  :  per  Wight' 
man  and  Blackburn  J  J,,  oissentiente 
Cockbum  C.  J. 

2.  Concessum,  on  the  authority  of 
Pounsett  V.  Fuller,  17  C.  B.  660,  that 
the  expences  attendant  on  an  attempt 
which  was  made,  afler  the  bargain 
was  off,  to  enter  into  a  fresh  arrange- 
ment could  not  be  recovered.  Sikes 
V.  Wild,  587. 

ACCEPTANCE. 

I.  Of  goods.     See  Statute  of  Frauds,  V. 

VI.  vn. 

II.  Of  lease.     See  Bankruptcy, 

ACCOMPLICE. 

I.  The  rule  that  the  evidence  of  an 
accomplice  requires  corroboration  is 
not  a  rule  of  law,  but  a  rule  of  general 
and  usual  practice ;  the  application  of 
which  is  for  the  discretion  oi  the  Judge 
by  whom  the  case  is  tried  :  and  in  the 
application  of  the  rule  much  depends 
on  the  nature  of  the  offence,  and  the 
extent  of  the  complicity  of  the  witness 
in  it.     The  Queen  v.  Boyes^  311. 
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II.  On  the  trial  of  an  information  for 
brilierj  at  an  election  for  meiobere  of 
ParliauieDl  for  a  borough,  filed  bj 
The  AOorvti/  Oenerai  hj  the  directioo 
nl'thu  Ilouee  of  Comnioiis,  the  persons 
iharged  in  the  informalion  to  have 
been  bribed  b;  the  dcfendmit  were 
examined  as  iritTiesses.  It  appcnred 
from  their  evidence  that  on  the  day 
of  the  election  the  witnesses  came  to 
the  froDt  of  the  house  which  stood  be- 
tween and  opened  into  two  parallel 
■treelB  of  the  borough,  and  went  in 
succession  into  the  Souse,  and  into  a 
back  room  in  which  the  defendant  was 
seated ;  after  an  interview  with  the 
defendant  each  of  them  passed  iotii 
soother  room,  in  which  another  person 
was  sealed,  from  whom  each  received 
the  sums  mentioned  in  theinrnrmntion ; 
they  then  passed  into  the  other  street, 
end  so  to  the  hustings,  and  voK'd.  Sim- 
ile, that  these  witnesses,  if  scuomplices 
of  the  defendant  at  all,  were  not  accom- 
pliL-ea  in  such  a  sense  asto  retiuire  cor- 
roboration, and  also  that  here  was  cor> 
roboration,  if  necessary.     ld.Zl2. 

ACKNOWLEDGMENT. 
See  Quarter  Stuioiu,  Cast  retertvd  bg. 

ACT,  LOCAL  AND  PERSONAL. 
See  Grueral  Istue. 

ACT  OF  SETTLEMENT. 
The  Act  of  Sfltllement,  12  &  13 
TF.  3.  c.  2.  J.  3.,  which  enacts  ihnt  no 
pardon  under  the  Great  Seal  shall  be 
pleadable  in  bar  to  an  impeachment 
by  the  Commons  in  Parliament,  ren- 
ders a  purdun  under  the  Great  Seal 
wholly  inoperative  to  prevent  ira- 
peachmcnt  by  the  House  of  Commons, 
and  so  get  rid  of  the  Judgment 
of  (he  house  of  Lords ;  for  that  pur- 
pose a  lubsegiient  pardon  must  be 
granted  by  the  Crown ;  per  Cockburn, 
KJ.  J.,  Crumpkm  and  Hill  JJ. ;  dubi- 
Unte    BlaeUum   J.     The    Queen  v. 

ACTION. 
See   Company   and  Merchant   Shipping 


I.  Declaration  against  justices 
the  peace  alleged  that  the  plaintiB'w 
rated  to  a  church  rate,  which  was  d 
manded  on  the  6th  September,  ISS 
that  the  plalntilTwas  summnned  I 
non-payment  thereof  on  the  Sth  Jf 
1659  i  that  at  the  heariafj;,  on  the  12 
Ma]/  1859,  the  plaintifi"  gave  eviden' 
that  the  rate  had  i>een  demanded 
him  and  the  matter  of  complaint  hi 
arisen  more  than  six  months  befo: 
the  complaint,  and  contended  ths 
by  Stat.  11  &  12  Vict.  e.  43.  *.  11.,  ll 
defendants  had  no  jurisdiction  :  y 
the  defendants  made  an  order  forpa; 
ment  of  the  rate,  which  order  hi 
been  quashed.  Plea,  that  upon  tl 
hearing  of  the  complaint  it  was  prorl 
that,  besidts  the  demand  of  the  r« 
in  the  declaration  mentioned,  the  saa 
was  again  demanded  on  the  25 
March,  1859,  and  the  complaint  w 
laid  within  six  calendar  months  fro 
the  time  of  that  demand.  Upon  d 
murrer,  held,  that  it  was  within  tl 
dutj  of  the  defendants,  as  JD^ttices, 
determine  the  question  whether  a  cm 
plaint  was  made  within  the  time  lin 
ted;  and  therefore,  by  sect.  1  ofsti 
1 1  &  12  Vict.  c. «.,  the  action  was  n 
maintainable  without  proof  of  mali 
and  want  of  reasonable  and  probab 
cause.  SnmmtTBiUe  y.  Mirehouttjt 
another,  652. 

II.  Declaration  against  justices 
the  peace  alleged  that  the  plainti 
were  rated  to  a  church  rate,  the  va 
dily  of  which  rate  was  disputed  1 
them  ;  that  they  were  summoned  t 
nun  fiaytuent  of  the  rate  ;  that  at  tl 
hearing  before  the  defendants  tl 
plaintiffs,  in  good  faith  disputing  ti 
validity  of  the  rate,  gave  the  defeni 
ants  notice  thereof:  ^et  the  defeni 
ants,  not  acting  bonS  hde  in  the  beli 
that  they  were  acting  in  conform! 
Ui  law,  and  when  they  well  knew  th 
they  had  not  jurisdiction  to  procee 
made  an  order  for  payment  of  tl 
rate,    which    order    was     afierwar 

3uashed,  and  issued  their  warrant 
istress,  by  virtue  of  which  the  goo 
of  the  plainlifis  were  distrame 
Flea,  as  to  the  distraining  of  the  gov 
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of  the  plaintiffs ;  that  the  warrant  was 
issued  on  the  application  of  the  church- 
wardens, and  executed  by  their  direc- 
tion as  well  as  by  the  command  of  the 
defendants ;  and  that  the  plaintiffs 
afterwards  recovered  judgment  in  re- 
plevin against  the  churchwardens. 
Upon  demurrer,  held, 

1.  That  the  allegations  in  the  de- 
claration sufficiently  shewed  that  the 
defendants  knew  that  the  validity  of 
the  rate  was  bond  fide  disputed,  and 
that  proper  notice  thereof  was  given  to 
them ;  and  therefore,  by  the  proviso  to 
sect.  7  of  Stat.  53  O.  3.  c.  127.,  they 
acted  without  jurisdiction  in  making 
the  order  and  warrant. 

2.  The  action  was  therefore,  by  sect. 
2  of  Stat.  11  &  12  Vict.  c.  44.,  main- 
tainable  without  proof  of  malice  and 
want  of  reasonable  and  probable 
cause. 

3.  Semble,  per  Blackburn  J.  If  the 
defendants  acted  erroneously  under 
the  belief  that  the  validity  of  the  rate 
was  not  bond  fide  disputed,  the  action 
would  be  within  sect.  1  of  stat.  1 1  &  12 
Vict,  c.  44. 

4.  The  proviso  in  sect.  7  of  stat. 
53  O.  3.  c.  127.,  which  takes  away  the 
jurisdiction  of  justices  where  the  vali- 
dity of  the  rate  is  bond  fide  disputed, 
extends  to  Quakers.  Pease  and  others 
T.  Chaytor  and  another^  658. 

On  judgment. 

I.  Stat.  43  O.  3.  c,  46.  *.  4.,  by 
which  **  in  all  actions  upon  any  judg- 
ment recovered  the  plaintifi*  shall  not 
recover  costs  of  suit"  unless  by  order  of 
the  Court  or  a  Judge,  does  not  apply 
where  a  count  for  another  cause  of 
action  is  joined  with  a  count  upon  a 
judgment.    Jackson  v.  Everett,  857. 

II.  Action  upon  a  judgment  and  for 
use  and  occupation.  To  the  count 
on  the  judgment  the  defendant  pleaded 
nul  tiel  record,  and  to  the  count  for 
use  and  occupation  brought  money 
into  Court,  which  the  plaintiff  accepted 
in  satisfaction.  Held,  that  the  plain- 
tiff, having  succeeded  on  both  causes 
of  action,  was  entitled  to  costs  on  both 
without  an  order  of  the  Court  or  a 
Judge.     Id, 
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AGENCY,  PROOF  OF. 

In  an  action  against  a  railway  Com- 
pany to  recover  a  piece  of  superfluous 
land  which  the  Company  were  bound 
to  dispose  of  within  ten  years  after  it 
had  been  acquired  by  them,  the  plain- 
tiff proposed  to  shew  that,  thirteen 
years  after  that  time,  the  Company 
put  the  land  up  for  sale  by  public 
auction  as  super^uous  land.  In  order 
to  prove  this,  the  auctioneer  was  called 
as  a  witness,  who  deposed  that  he  had 
received  his  instructions  for  the  sale 
from  one  of  the  dii  ectors  of  the  Com^ 
pany,  and  also  from  a  person  who  had 
acted  as  their  solicitor  on  former 
sales  of  land  ;  held,  that  this  was  not 
even  prim&  facie  proof  that  the  sale 
was  by  the  authority  of  the  Company ; 
although  more  than  twelve  months  had 
elapsed  between  the  sale  and  the  trial. 
Moody  V.  The  London,  Brighton  and 
South  Coast  Railway  Company^  290. 


AGENT. 

See  Principal  and   Agent    and    House 
Agent, 

AGREEMENT. 

I.  By  agreement,  not  under  seal, 
plaintiff  agreed  to  let,  and  defendant 
to  hire,  certain  premises  for  seven 
years ;  and  it  was  further  agreed  that 
a  good  and  sufficient  lease,  embodying 
the  terms  of  the  agreement,  should  be 
prepared  at  the  joint  cxpence  of  the 
parties.  In  an  action  for  not  accep- 
ting a  lease:  held  that,  though  the 
instrument  was  void  as  a  lease  by  stat. 
8  &  9  Vict  c.  106.  s.  3.,  it  was  good 
as  an  agreement.  Bond  v.  Rowings 
371. 

II.  Declaration  stated  that,  in  con- 
sideration of  an  intended  marriage 
between  the  plaintiff  and  the  daughter 
of  W,  G.,  W.  r.,  the  father  of  the 
plaintiff,  and  W,  O.  verbally  promised 
to  give  their  children  marriage  por- 
tions;   and  that  after  the  marriage 
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W.  O.  and  W.  T.,  u  k  mode  ofgiTinf  i 
effect  la  their  B«id*erbd  proouKa,  cd- 
tered  into  m  written  ^reetoeot,  hy  \ 
which  it  WM  mataill;  agreed  that  : 
the;  should  paj  the  Ruina  of  2001.  and 
loot  mpcctiTdT  to  the  pUIntiS;  and 
that  the  pbuDtiff  should  hare  full 
power  to  me  for  the  Bane  !■  asj 
Coort  of  law  or  eqnitj.  Breach :  : 
Mati-[W7nent  of  the  200L  bj  W.  O^ 
or  l^  the  defendant,  hi*  esecotor : 
HeM,  on  demurrer,  that  the  aetiao 
labte,  nolw 


ALEHOUSE  LICENCE. 

Where  a  borongh  named  in  Sd»e- 
ddle  A.  to  slal.  S  &  6  IF.  'i.  &  76.  has 
a  separate  eommiasion  of  the  peace, 
bnt  no  aqtarate  Court  of  Quarter  Ses  - 
(ions,  the  cnunty  justices  hxxe  eiclu- 
■ire  jurudiction  to  grant  aleboose 
licences  within  the  borough  under 
itat.  9  G.  4.  e.  61.  CtadUtk  taid 
amDtluT,  U7. 


AUENDHENT. 

After  the  pUlntifi|  in  a  cause  in 
which  the  defendant  appeared  bj  at- 
tomej,  had  signed  jaiigtnent,  pro- 
ceedings in  error  were  taken  bj  the 
defcntknt,  on  the  grooDd  that,  being 
an  infant,  be  ongfat  to  hare  a{^>eared 
bj  guardian :  held,  that  the  Court  had 
no  power,  either  under  Tie  Common 
Law  Procedure  Act,  1852  {15  &  16 
Firt  e.  76.),  sect.  222,  or  otherwise,  to 
amend  the  proceedings,  bj  alleging  an 
utpearance  bj  guardian ;  but  that 
they  hid  power  to  ret  them  aside, 
and  order  the  defendant  to  appear 
bj  guardian-     Carr  v.  Coop^,  2^0. 


APPEAL. 
Sec  Qmuifr  Srtiio^,  Apfenl  to. 


APPEARANCE  BT  GCASDU 


APPEASAJirCE  Br  GCASDU: 

After  tl>e  plaintiS^  in  a  enae 
which  the  ddoidaiit  ajyeaieJ 
attoraej,  had  aigned  jrwUment,  p 
ceedingi  in  etrur  vera  taVr»  br  i 
defeodaat,  oo  the  gto— J  that,  Im 
an  m&nt,  he  o<Mfa  to  haTC  ^peai 
bj  guanliaa  :  teld,  that  the  CM 
had  mi  power  eitbrr  aadn  Tk  Co 
moo  Law  Procedure  Act,  1652.  IJ 
\6VicLc  76.x  aect.  221,  or  mh 
wise,  to  ameod  the  prooeedjnp 
^''^'■E  >»  appearxDce  bj  gaanb 
but  that  tbe;  tiad  power  to  ael  ihi 
aade,  and  order  the  defendaal 
appear  bj  guardian.     CWr-  t.  (^oem 

Ma 


ABTICLES  OF  CLERESBIF. 

The  anficant  had  been  articled 
clerk  to  his  lather  and  aerred  the  i 
jean  required  bj  taw  without  t 
aoplicant  ■  knowledge,  aa  he  aD^ 
that  the  artidea  were  not  >taM< 
Hie  affidavit  of  Oe  &tber  atateddM 
hanng  before  the  artidea  beea  sabjc 
to  much  pecuniary  loaa  and  jii  r  iiii 
expenses,  and  a  dimnuition  of  pr 
feasional  income  on  account  of  ti 
changes  in  the  law  and  pmonal  ai 
familj  affliction,  be  waa  at  the  tin 
of  the  articks  witboat  tbe  mean 

CfthcftaBpdutj  thereod;  and  th 
had  not  arlicted  the  applica 
■peculatively,  bat  with  the  intcBdi 
of  ultimately  staBung  and  enroUii 
tbe  articles.  The  Lords  of  tbe  Tre 
lury  harinc,  under  stat.  19  A  30  Fa 
e.  S 1 .  (.  3-,  directed  the  CoouniaHoiie 
of  Inland  Berenue  to  stamp  the  an 
cles  upon  parment  of  the  du^  ■ 
penaltj,  and  tbe  articlea  baring  bei 
stamped  accordingtj  :  Udd,  by  C«c 
ban,  a  J.,  H%;^M«  and  MtOar  JJ 


might  be  uiroUed,  and  tbe  scni 
nnder  them  be  oompoted  from  tl 
date  of  their  execution.  £z  pm 
Utrh€rt,62S. 


ASSAULT. 


BANKRUPTCY. 
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ASSAULT. 

Where,  under  9  G.  4.  c.  31.  ss.  27 — 
29.,  a  complaint  of  assault  or  battery 
has  been  made  to  two  justices  of  the 
peace,  who  dismiss  the  complaint  and 
give  the  party  a  certificate  accordingly, 
the  certificate  may  be  pleaded  in  bar 
to  an  indictment,  founded  on  the  same 
facts,  charging  assault  and  battery, 
accompanied  by  malicious  cutting  and 
wounding  so  as  to  cause  grievous  or 
actual  bodily  harm.  The  Queen,  on 
the  prosecution  of  Finney ,  v.  Elrington 
and  another,  688. 

ATLANTIC  TELEGRAPH. 
See  Marine  Insurance,  II. 

ATTORNEY  GENERAL. 
See  Nolle  Prosequi, 

AVERAGE. 

I.  Where  goods  are  insured  by  a 
policy  of  marine  insurance  in  the 
ordinary  form,  the  expression  "  war- 
ranted free  from  particular  average" 
18  not  confined  to  losses  arising  from 
injury  to,  or  deterioration  of,  the 
goods  themselves ;  but  is  equivalent 
to  a  stipulation  against  total  loss  and 
general  average  only ;  and,  conse- 
quently, includes  expences  incurred 
in  relation  to  the  goods.  The  Great 
Indian  Peninsular  Railway  Company 
V.  Saunders,  41. 

II.  A  quantity  of  iron  rails  was 
shipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship 
tost  or  not  lost.  The  shippers  insured 
them  by  a  policy  in  the  ordinary  form 
"  warranted  free  from  particular  ave- 
rage, unless  the  ship  be  stranded,  sunk 
or  burnt."  The  ship  was  neither 
sunk,  stranded  nor  burnt ;  but  there 
was  a  constructive  total  loss  of  her  by 
perib  of  the  sea.  The  rails  were 
saved,  and  sent  on  in  other  vessels  to 
their  destination,  for  which  the  in- 
sured was  compelled  to  pay  freight  to 
an  amount  not  exceeding  the  vEuue  of 
the  rails.  Held,  that  this  freight  was 
not  recoverable  under  the  policy.    Id. 


BANKRUPTCY. 

A  party  who  had  deposited  a  lease 
for  years  with  the  plaintiff  as  security 
for  a  debt,  and  given  him  a  memo- 
randum by  way  of  equitable  mort- 
gage, became  bankrupt  in  1847,  but 
was  allowed  to  remam  in  possession 
and  receive  the  rents  until  his  death 
in  1858.  In  1859  the  Court  of  Bank- 
ruptcy, on  application  of  the  plaintiff, 
made  an  order  for  the  sale  of  the 
lease,  or,  in  the  event  of  a  sale  being 
deemed  not  advisable,  that  it  should 
be  assigned  to  the  plaintiff.  The  sum 
bid  for  the  property  being  insufiicient 
to  satisfy  the  plaintiflTs  claim,  it  was 
assigned  to  him  in  1860  by  the  official 
assignee,  and  a  creditors*  assignee  ap- 
point^ in  lieu  of  the  originu  credi- 
tors* assignee,  who  had  refused  to 
concur  in  the  sale.  In  ejectment  by 
the  plaintiff  against  the  personal  re- 
presentative of  the  bankrupt,  held  : 

1.  That  the  assigning  the  lease  to 
the  plaintiff  was  an  acceptance  of  it 
by  the  assignees. 

2.  That  It  was  a  question  for  the 
jury  whether  they  had  accepted  it 
within  a  reasonable  time.  Mackley 
V.  Hannah  Pattenden,  178. 


BASTARDY. 

The  mother  of  a  bastard  child 
applied  to  a  justice,  within  twelve 
months  afler  the  child*8  birth,  for  a 
summons  against  P.,  the  alleged 
father.  The  summons  was  issued  by 
the  justice,  but  could  not  be  served, 
P.  having  absented  himself.  On  P.*8 
return,  which  was  more  than  twelve 
months  afler  the  child*s  birth,  and 
before  which  time  the  justice  who  had 
issued  the  first  summons  had  died,  the 
mother  obtained  from  another  justice 
a  second  summons  against  P.;  and, 
upon  its  coming  on  for  hearing,  the 
justices  in  petty  session  made  an  order 
adjudging  P.  to  be  the  putative  father, 
and  ordering  him  to  pay  a  certain  sum 
by  way  of  maintenance.  Held,  that 
the  order  was  bad,  inasmuch  as,  by 
Stat.  7  &  8  Vict.  c.  101.  *.  2.,  the 
jurisdiction    to    make  the  order    is 
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limited  to  tb«  jnitice  before  wboin 
the  first  application  i>  made ;  and 
that  the  secnod  lammaiu,  Dot  being 
iMoed  br  the  >ame  jastice,  could  not 
be  conndereil  ai  part  of  the  original 
procen  upon  the  fint  application. 
*"a  Qaeea  t.  Pictford,  77. 


StiH 


BENEFICIAL  OCCUPATION. 

Tit*  Soeitfy  of  Lieautd  rietuat- 
Itn,  foonded  tor  the  purpoce  of  reliev- 
ing diibessed  members  Irom  its  funds, 
waa  incorporated  b^  Royal  charter. 
The  SoiiielT  maiotauied  a  school  fur 
the  education,  free  of  ch&rge,  of  tbe 
chiMTen  of  decajed  or  debased  li- 
fT"— ^  Tictoallers ;  and  possessed  a 
■ebool  bouse  and  other  premise*,  used 
tar  that  purpose.  The  charter  pro- 
vided that  the  management  of  the 
Socie^  should  be  entrusted  to  a  Go- 
Tentor  aocl  Committee  :  and  that  the 


•nch  meetinfrs,  to  make  bj-Uws.  One 
of  these  bj-laws,  so  nuuie,  provided 
that  these  qnarterlj  meetings  should 
be  held  in  the  premises  of  the  Society's 
■cbool,  or  at  such  other  place  as  the 
Governor  and  Committee  might  ^>- 
point.  Those  meetings  were  accord- 
inglj  held  on  tbc  premises.  On  ap- 
pral  bj  tbc  Society  BKoinst  a  pour 
rale,  a  general  rate  for  defrnvin^ 
the  expenses  of  The  .Metropolis  iJocal 
Management  Act,  and  a  sewers  rate 
for  defraying  the  eipences  of  the 
main  drainage,  as^e:>:.ed  upon  thcni. 
in  tvspect  of  the  premises  in  question  : 
Held,  that  the  Societj  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them, 
lit  QKetn  V.  The  Oortmor  and  Com- 
mitter  of    The   Liceated    Victtudlert' 


BILL  OF  EXCHANGE. 
See  luolrenl,  I.— IT. 


See  Toieiu  ImproeetneHl  Oiiuei  Act. 


BOROUGH. 

Stat.  15  &  16  net  e.  »\.  at 
S4  and  35.,  which  provides  for 
coUectirai  of  the  tauatj  rati 
paririMasitiMtcinrtljwithmbonii 
and  partlj  without,  applies  odj 
boTongha  "  not  subject  to  coatiil 
to  the  oonntv  rat«;~  Mtd  therei 
where  ap«ristt  u  dtoate  partlj  wi 
a  borough  which  caDtributes  to 
conntj  rate,  ■  separate  rate  tow: 
the  expence  of  the  county  police  i 
not  be  made  upon  the  part  witl 
tbe  borough,  tlioogfa  the  part  wil 
it  is  eoverued  bj  a  local  Act,  ni 
which  police  constables  are  appoii 
and  paid.  The  QHen  *.  Tke  O 
tern  ofBmldtnjSeU,  961. 


BEIBERT. 

L  On  the  trial  of  an  ioJbrmal 
for  bribery,  filed  by    TJLt   AOof 

Oramr/ by  tbe  dtrecttoo  of  the  Ho 
of  Commons,  one  of  tbe  pen 
charged  in  the  information  to  h 
been  bribed  by  the  defemiant 
called  aa  a  witness ;  and,  on  hii 
clining  to  answer  any  questioDs  • 
respect  to  the  allied  bribery, 
counsel  for  the  Crown  handed  hii 
pardon  under  the  Great  Seal ;  wl 
the  witness  accepted,  but  still  declij 
to  answer :  held,  that  the  possi 
risk  of  impeaefament  by  the  Housi 
Commons,  notwithslanding  the  p 
don  under  the  Great  Seal,  accord 
to  the  Act  of  Settlement,    12   & 

IT.  3.  c.  -2.  I.  a.,  was  not  a  suffid 
ground  to  entitle  him  to  the  privil 
of  not  answering.  7%e  Qaten 
Bot/et,  31 1. 

IL  On  the  trial  of  an  iufbrmatioii 
bribery  a  witness  who  waa  callec 

Erove  the  fact  of  hishaTiitgrecei*< 
ribe  from  the  defendant,  objecte 
give  evidence  on  the  ground  that 
effect  of  the  evideoce  he  was  called  u 
to  give  would  be  to  criminate  him 
Thereupon  the  counsel  for  theCr 
banded  to  the  witness  a  pardon  ui 
the  Great  Seal,  wbo  accepted  it. 
witness,  however,  still  objecliuj 
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give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to 
answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  directed  to  answer,  but 
that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege 
of  the  witness  remained  notwithstand- 
ing the  pardon ;  the  counsel  for  the 
Crown  undertaking,  in  the  event  of 
this  Court  holding  the  affirmative,  to 
enter  a  nolle  prosequi,  if  the  defend- 
ant should  be  convicted.  The  de- 
fendant having  been  convicted,  this 
Court  granted  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had ; 
and,  having  heard  it  argued,  dis- 
charged it,  protesting  against  the 
course  pursued  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thereby  called  on  to  pronounce  a 
judgment  which  it  was  without  au> 
thority  to  enforce.     Id,  312. 


BRIDGE. 

The  Stat.  20  G.  2.  c.  22.,  reciting 
that  it  was  convenient  that  a  bridge 
should  be  built  across  the  Thames 
from  the  parish  of  W,  in  the  county 
of  S.  to  the  parish  of  «9.  in  the  county 
of  3f.,  for  the  ease  and  commerce  of 
the  inhabitants  of  the  said  counties, 
and  that  S,  D.  had  proposed  to  build 
the  bridge  enacted  that  it  should  be 
lawful  for  S.  D.,  his  heirs  and  assigns, 
and  he  and  they  were  authorized,  and 
empowered,  at  their  own  costs  and 
charges,  to  build  the  said  bridge. 
Power  was  given  to  cut  the  banks  of 
the  river,  and  turn  any  highways 
leading  to  the  intended  bridge :  and 
in  consideration  of  the  great  charges 
and  expences  S,  D.,  his  heirs  and 
assigns  should  be  at,  not  only  in 
building  the  bridge  but  also  in  erect- 
ing, Repairing  and  maintaining  other 
matters  necessary  to  be  erected,  it 
should  be  lawful  for  S.  D.,  his  heirs 
and  assigns,  from  time  to  time  and  at 
all  times  thereafter,  to  take  for  pontage 
or  toll  for  any  passage  over  the  bridge 
certain  sums.     A  clause  reciting  that 


it  might  happ>en  that  the  passage  of 
the  bridge  might  for  some  time  become 
dangerous  or  impracticable,  enacted 
that  it  should  be  lawful  for  S,  Z).,  his 
heirs  and  assigns,  to  provide  and 
maintain  a  ferry  across  the  river,  and 
to  take  the  same  sums  for  passage 
over  the  river  by  it  as  were  granted 
for  the  toll  or  pontage  :  provided  that 
such  ferry  should  not  continue  longer 
than  should  be  necessary  for  repair- 
ing or  rebuilding  the  bridge.  It  was 
declared  that  the  bridge  should  be 
extra-parochial,  and  not  be  deemed 
to  be  a  county  bridge.  The  stat.  20 
O.  3.  c.  32.,  reciting  that  the  bridge 
was  in  a  ruinous  condition,  and,  if  not 
effectually  repaired  or  rebuilt,  would 
be  manifestly  to  the  inconvenience  of 
the  public,  and  that  M,  D.  S,  was  the 
sole  proprietor  of  it,  and  had  pro- 
posed to  effectually  repair  or  re- 
build it,  but  it  had  been  found 
by  experience  that  the  pontage  or 
toll  was  greatly  inadequate  to  the 
expence  of  building  and  keeping  the 
same  in  repair,  enacted  that  it  should 
be  lawful  for  3f.  Z).  S,^  his  heirs  and 
assigns,  to  take  the  tolls  therein 
specified.  This  latter  Act,  also  con- 
tained a  clause  re-enacting  all  the 
powers  and  authorities  given  by  the 
former  Act  for  the  purpose  of  "  re- 
building, repairing,  altering  and  keep- 
ing in  repair  the  bridge.'  In  1859 
the  principal  arch  of  the  oridge  (which 
had  been  used  by  the  public  on  pay- 
ment of  the  tolls  authorized  by  the 
said  Acts)  fell  in,  and  the  passage  of 
it  became  impracticable.  The  de^nd- 
ant,  who  had  become  proprietor  of  the 
bridge  in  1829,  thereupon  provided 
and  maintained  a  ferry  across  the 
Thames  near  to  the  bridge,  and  for 
passage  over  the  river  by  the  ferry 
took  the  tolls  authorized  by  the  Acts. 
A  reasonable  time  for  repairing  the 
bridge  having  elapsed,  toe  plaintiff, 
who  was  the  proprietor  of  an  estate 
near  the  bridge  and  had  sustained 
special  damage  as  such  from  the 
neglect  to  repair  it,  brought  an  action 
against  M.  D,  S.  for  damages,  by 
reason  of  the  bridge  being  impracti- 
cable. Held,  by  this  Court,  and 
affirmed  by  the  Exchequer  Chamber 
that  the  above  statutes  unposed  upon 
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the  defendant,  as  proprietor  of  the 
bridge,  the  duty  to  repsir  and  main- 
tain It  IB  long  as  he  receiTCd  the  tolls. 
NiehoU  and  other*  t.  Alien,  916. 


I.   The  Britlol  and  Exeter  Battwa;/ 


was  enacted  (inter  alia),  sent.  174,  that 
all  peraoni  ahonld  have  free  access  to 
use  the  railway  with  carriages  con- 
itrnnted  as  directed  by  the  Act.  Sect. 
175,  that  the  Company  might  charge 
a  tonnage  of  so  much  per  mile  upon 
all  things  conveyed  along  the  railway. 
Sect.  177,  thut  the  Company  might 
provide  locomotiTe  engines  or  other 
power  for  drawing  things  upon  the 
railway,  and  receive  such  sums  for 
the  use  of  tbem  as  they  should  think 
proper,  in  addition  to  the  other  sums 
authoriied  to  be  taken.  Sect.  178, 
that  they  might  use  locomotive  en- 
.gines  or  other  power,  and,  in  carriages 
or  wagons  propelled  thereby,  con- 
vey things  along  the  railway,  and 
make  such  reasonable  charges  for 
conveyance  as  tbey  might  determine 
upon,  in  addition  to  the  rates  or  tolls 
nuthorized  to  be  taken.  By  sect.  I  S3 
they  were  likewise  anthnnzed  to  fix 
the  sum  to  be  charged  for  small  par- 
cels not  exceeding  500  lbs  weitcht 
each.  Sect.  194  enacted  that  where 
things  or  persona  ware  conveyed  for  a 
less  distance  than  six  miles,  the  Com- 
pany might  demand  and  receive  the 
aforementioned  "  rates,  tolls  and 
charges  for  conveyance"  for  six  miles; 
and  sects.  1S5,  186  and  187  contained 
certain  other  provisions  relative  to 
"rates  and  tolls  only."  By  sect.  188, 
they  were  directed  to  affix  on  boards 
npon  their  toll  houses  &c.,  a  list  of  the 
rates  and  tolls  directed  by  them  to  be 
taken.  By  stjit.  8  &  9  Vict.  e.  civ. 
s.  2.  the  powers  of  former  Acts  regu- 
lating the  Company  are  extended  to 
that  Act,  except  such  as  expired  by 
effluxion  of  time,  or  are  inapplicable 
to  it,  or  inconsistent  with  or  provided 
for  by  The  Lands  Clauses  Consolida- 
tion Act,  or  with  such  of  the  provi- 


sions of  The  Rulways  Clauses  Corn 
dation  Act  as  were  made  applicabl 
that  Act.  Sect.  18  fixed  the  i 
which  the  Company  might  charge 
passengers ;  and  sect.  19  gave  a  at 
of  so  much  per  ton  per  mile,  in  i 
pect  of  articles  conveyed  on  the  i 
way.  A.  B.  delivered  goods  to 
Company  to  be  carried.  These  w 
of  dtflerent  kinds,  and  were  made 
in  packages,  some  of  which  cxceec 
and  others  of  which  did  not  exc 
500  lbs.  weight  each.  The  chai 
made  by  the  Company  and  paid 
A.  B.  for  the  carriage  of  the  goodi 
the  railway  amounted  to  sums  wh 

Sifter  deducting  reasonable  anms 
le  expenses  of  loading  and  unlc 
ing),  exceeded  the  maximDm  si 
authorized  to  be  charged  for  the  I 
riage  of  the  several  kinds  of  goods 
spectively  by  stat.  8  &  9  Vict.  e. 
i.  19. :  Held  that  A.  B.  was  entit 
under  a  count  for  money  had  and 
c^ved,  to  recover  back  the  sums  [ 
by  him  in  excess  of  the  sums  anl 
nzcd  to  be  charged  for  carriage 
goods  by  e  &  9  Viet.  c.  civ.  upon  s 
of  those  packages  of  goods  as  exceei 
500  lbs.  in  weight,  but  not  upon 

II.  The  above  Compnny  pabltsht 
scale  of  charges  at  which  parcels  wa 
be  carried  along  their  line,  inclad 
collection  and  delivery  within  cerl 
limits,  if  delivered  by  the  Compai 
appointed  agents.  A.  B.,  a  carriei 
the  course  of  his  business  aa  such,! 
warded  from  Britlol,  br  passenger  i 
van  trains  on  the  railway,  parcel 
goods  which  were  consigned   to 

Sents  residing  at  various  towns  : 
iceaon  the  line  of  the  railway  for 
very  by  such  agmts.  On  all  s 
occasions  the  parcels  in  question  w 
collected  by  A,  B.  from  bis  custon 
in  Bristol,  and  were  taken  by  him  » 
his  own  horses,  carts  and  servanti 
the  railway  station  there,  from  wb« 
they  were  forwarded  to  aome  ol 
station  on  the  railway.  On  other 
casions  the  agents  of  A.  B.  residing 
Exeter  and  other  places  on  the  lin 
the  railway,  forwarded  thence 
passenger  and  van  trains  to  A.  B 
Briatol  parcels  of  goods  for  delii 
in  BritbA.  On  all  sudi  last  mentio 
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occasions  the  parcels  were  received  by 

A.  B.  at  the  railway  station  at  Bristol 
and  from  thence  delivered  by  him,  in 
his  own  carts  and  vans,  to  the  par- 
ties in  Brutol  to  whom  they  were 
directed.  The  sums  paid  by  A.  B,  to 
the  Company  for  the  carriage  on  the 
railway  of  all  the  above  mentioned 
parcels  which  were  so  respectively 
forwarded  and  received  hy  A,  B.  in- 
cluded, in  accordance  with  the  rates 
fixed  by  the  said  scale  bills,  charges 
for  collection  and  delivery  in  Bristol^ 
though  such  services  were  not  in  fact 
performed  by  the  Company  for  A.  B. : 
Held  that  these  sums  were  improperly 
charged,  and  might  be  recovered  back 
under  a  count  for  money  had  and 
received. 

m.  The  above  Companv  charged  ^. 

B.  certain  sums,  reasonable  in  them- 
selves,for  carry  ing  bis  goods  along  their 
line,  while  they  carried  the  like  goods 
for  other  parties  at  lower  rates  :  Held 
that  A,  i?.  was  not  entitled,  in  an 
action  for  money  had  and  received, 
to  recover  from  the  Company  the 
excess  of  the  sums  paid  by  him  above 
those  paid  by  the  other  parties. 

IV .  In  the  case  of  the  same  Company, 
whenever  any  of  the  public  (not  being 
carriers)  brought  and  delivered  at 
one  time  a  number  of  separate  par- 
cels or  packages  to  the  Company  to 
be  carried,  if  they  all  contained  goods 
of  the  same  kind  or  description  (such 
as  drugs  or  drapery),  and  were  ad- 
dressed to  the  same  party,  the  Com- 
pany were  in  the  habit  of  charging 
them  in  the  aggregate  according  to 
the  parcels  rates  where  the  aggregate 
weight  did  not  exceed  500  lbs.,  and 
according  to  the  lower  or  tonnage 
rates  where  the  aggregate  weight  ex- 
ceeded 500  lbs.  >Vhereas  if  A.  B, 
brought  a  number  of  separate  parcels 
or  packages  of  the  same  kind  to  the 
Company  to  be  carried,  which  (though 
addressed  also  to  the  dificrent  ulti- 
mate consignees  •  for  whom  they  were 
intended)  bore  a  separate  address  to 
A,  B.,  and  at  the  end  of  the  journey 
yrere  received  by  him  or  his  agents 
from  the  Company,  the  Company 
charged  A.  B,  for  each  parcel  or 
package  separately.    If  (as  occasion- 


ally happened),  amongst  a  number  of 
separate  packages  so  brought  by  A, 
B,  to  the  Company  to  be  carried, 
two  or  more  of  the  same  kind  were 
found  to  be  addressed  to  the  same 
ultimate  consignee,  the  Company  ag- 
gregated those  which  were  so  ad- 
dressed to  the  same  ultimate  con- 
signee, but  refused  to  aggregate  the 
others :  Held,  that  the  Company  were 
justified  in  so  charmng. 

y.  In  the  case  ofthe  same  Company 
it  appeared  that,  on  various  occasions 
since  the  publication  of  the  scale  bills, 
A,B.  brought  and  delivered  goods  to 
the  Company  to  be  conveyed,  for  the 
conveyance  of  which  goods  the  Com- 
pany demanded,  and  A.  B.  paid,  sums 
exceeding  the  rates  specified  in  the 
scale  bills.  These  sums  were,  in  some 
instances,  demanded  by  the  Company*s 
servants  through  mistake;  in  other 
instances  the  demand  was  made  in- 
tentionally :  Concessum,  that  this 
claim  of  the  Company  could  not  be 
supported. 

Vl.  Semhle^  that,  in  order  to  entitle 
the  above  Company  to  make  any  of 
the  above  charges,  they  were  not 
bound  to  affix  to  their  toll-houses 
&c.  boards  indicating  the  amount  of 
their  rates  and  tolls ;  but  Held  that, 
if  they  even  were,  their  having  neg- 
lected to  do  so  did  not  entitle  A. 
B.  to  recover  back  as  money  had 
and  received,  any  of  the  abovfe  pay- 
ments made  by  him.  Oarton  cmd 
another  v.  T*he  Bristol  tmd  Exeter 
Railway  Comparn/,  112. 


BROKER. 

The  defendants,  merchants  and 
shipbrokers  at  Bristol^  who  had  be- 
fore acted  as  agents  for  the  plaintifis, 
merchants  at  Liverpool,  in  shipping 
iron,  offered  to  them  some  **good  old 
scrap  iron"  belonging  to  O.  (K)r  whom 
they  were  also  acting  as  brokers, 
specifying  the  descriptive  quality  and 
price  of  the  iron.  The  plaintiffs  asked 
for  an  offer  of  cost  and  freight  from 
Bristol  to  Eotterdam,  and  a  further 
description  of  the  iron.  The  defend- 
ants wrote  and  gave  the  description ; 


076         BURIAL  GROUND. 

and  afterwanlB  wrote  naming  a  ahip, 
and  the  rate  of  freight.  The  plain  tills 
afirecd  to  purchase  the  iron  at  the 
price  propoaed,  but  objected  to  the 
■hip  1  and  the  iron  was  *ub»equcntlj 
■hipped  at  Briitol  on  board  another 
ahip,  chartered  bj  the  defendants  on 
behalf  of  plaintiffs.  The  sold  note  for 
the  iron,  sent  bj  the  defendants,  was 
signed  br  O.,  and  stated  the  iron  to 
be  "sold  to  the  defendants  "for  their 
principals,"  and  to  be  "weighed  and 
delirered  alongside  a  yesseT  or  ves- 
tels."  The  defendants  received  no 
remuneration  from  the  plaintiffs,  but 
receired  commission  from  O.  and  from 
the  owners  of  the  ship.  The  iron 
■flerwards  tamed  out  to  be  of  a  much 
inlerior  qualitj  to  that  agreed  upon. 
In  an  action  by  the  plaintifis  against 
the  defendants  for  negligence  m  ac- 
cepting and  shipping  at  Brulol,  and 
pairing  O.  for,  iron  of  that  inferior 
quality:  Held  by  the  Court  of  Queen's 
Bench,  that  the  defendants  were  not 
liable :  that  they  .acted  in  the  transac- 
ipacities,  tiz.,  as  brokers 


CALLS. 

the  walls  and  other  fences  tbereof; 
tbe  eipencea  ahall  be  repaid  by 
oferseers,  upon  the  certibcate  <U 
Burial  Board  or  Cbarchwardeni, 
of  the  poor  rate  of  the  parish  or  f 
in  which  such  chnrchyard  or  bi 
ground  is  situate,  onlesa  there  shai 
BOme  other  fund  l^ally  charge 
with  such  expences,  does  not  am] 
a  burial  ground  which  is  not  a  bi 
ground  of  any  parish,  bal  ii 
property  of  pHrate  persona. 
Queen  v.  The  Burial  Board  fat 
Paruke$  of  St.  John,  ^^  Naec 
upoK  Tjfne,  679. 


CALLS.  - 
See  Compaq. 


capaci 
between  the  plaintiffs  and  O,,  i 
tiating  the  sale  of  tl 


nt^o. 


CABRIEB. 
See  Commoit  Carrier. 


i  and,  eub- 
■equently,  ai  agents  for  plaintiffs  in 
receiving  and  forwarding  the  iron  : 
that  the  two  retainers  were  distinct ; 
and  that,  as  shipping  agents  under  the 
latter,  the  defendants  were  not  bound, 
and  bad  no  authority,  in  the  absence 
of  any  usage  to  that  effect,  to  accept 
or  reject,  on  behalf  of  the  plaintiffs, 
on  its  arriTal  at  Briitol,  the  iron  of 
which  thej  had  previousW,  as  brokers 
only,  negotiated  the  purcuase,  and  this 
judgment  was  affirmed  in  the  Exche- 
quer Chamber.  Zmilchenbart  and 
olherM  T.  Alexander  and  otheri,  234. 


BURIAL  GROUND. 


See  Qitarter  SettUnu,  Cote 


CERTIFICATE. 

Of  jostice  of  the  peace. 

Where,  under  9  O.  4.  e.  31,  ai 
— 29.,  a  complaint  of  assault  or 
tery  has  been  made  to  two  juatio 
the  peace,  who  dismiss  the  compi 
and  give  the  party  a  certificate  ac 
Singly,  the  certificate  may  be  ple« 
"-  ^"  *"  —  indictment,  founded 


the  same  facts,  charging  as: 
npanied    by    : 


Slat.  IS  &  19  Vkt.  e.  128.  1. 18., 
which  enacts  that,  in  every  case  in 
which  any  order  in  council  is  issued 
fur  the  aisconti nuance  of  burials  in 
any  churchyard  or  burial  ground,  the  ! 
Burial  Board  or  Churchwardens  shall 
maintain  such  churchyard  or  burial  I 
ground  of  any  parish  in  decent  order.  Of  registry.  See  Merchant  Skip 
and  also  do  the  necessary  repur  of       Act. 


battery,    accompanied    dj    malic 
cutting  and  wounding  so  aa  to  e 
grievous  or  actual  bodily  harm. 
Queen,  on  the  protecation  of  Fh 
T.  Elringbm  and  another,  688. 
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CHARITABLE  PURPOSES. 

Tlie  Society  of  Licensed  VictuaUers^ 
founded  for  the  purpose  of  relieving 
distressed  members  from  its  funds, 
was  incorporated  by  Royal  charter. 
The  Society  maintained  a  school  for 
the  education,  free  of  charge,  of  the 
children  of  decayed  or  deceased 
licensed  victuallers;  and  possessed  a 
school  house  and  other  premises,  used 
for  that  purpose.  The  charter  pro- 
vided that  tne  management  of  the 
Society  should  be  entrusted  to  a  Go- 
veiTior  and  Committee  :  and  that  the 
members  of  the  Society  should  meet 
quarterly,  and  should  have  power,  at 
such  meetings,  to  make  by-laws.  One 
of  these  by-laws,  so  made,  provided 
that  these  quarterly  meetings  should 
be  held  in  the  premises  of  the  So- 
ciety's school,  or  at  such  other  place 
as  the  Governor  and  Committee  might 
appoint.  These  meetings  were  ac- 
cordingly held  on  the  premises.  On 
appeal  by  the  Society  against  a  poor 
rate,  a  general  rate  for  defraying  the 
expences  of  The  Metropolis  Local 
Management  Act,  and  a  sewers  rate 
for  defraying  the  expences  of  the  main 
drainage,  assessed  upon  them  in  re- 
spect of  the  premises  in  question : 
Ileld,  that  the  Society  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them. 
The  Queen  v.  Tlie  Governors ^  j'c,  of 
The  Licensed  Victuallers'  Society^  7L 


CHURCH  RATE. 

L  Declaration  against  justices  of  the 
peace  alleged  that  the  plaintiff  was 
rated  to  a  church  rate,  which  was  de- 
manded on  the  8  th  September^  1857  : 
that  the  plaintiff  was  summoned  for 
non  payment  thereof  on  the  5th  May^ 
1859 ;  that  at  the  hearing,  on  the 
12th  May^  1859,  the  plaintiff  gave 
evidence  that  the  rate  nad  been  de- 
manded of  him  and  the  matter  of 
complaint  had  arisen  more  than  six 
months  before  the  complaint,  and  con- 
tended that,  by  stat.  11  &  12  Vict, 
c.  43.  «.  11.,  the  defendants  had  no 
jurisdiction :  yet  the  defendants  made 

VOL.  I.  3  T 


an  order  for  payment  of  the  rate, 
which  order  had  been  quashed.  Pica, 
that  upon  the  hearing  of  the  complaint 
it  was  proved  that,  besides  the  demand 
of  the  rate  in  the  declaration  men- 
tioned, the  same  was  again  demanded 
on  the  25th  March  1859,  and  the  com- 
plaint was  laid  within  six  calendar 
months  from  the  time  of  that  demand. 
Upon  demurrer,  held,  that  it  was 
within  the  duty  of  the  defendants,  as 
justices,  to  determine  the  question 
whether  a  complaint  was  made  within 
the  time  limited;  and  therefore,  by 
sect.  1  of  Stat.  11  &  12  Vict.  c.  44., 
the  action  was  not  maintainable  with- 
out proof  of  malice  and  want  of  rea- 
sonable and  probable  cause.  Sommer- 
ville  V.  Mirehouse  and  another^  652. 

II.  Declaration  against  justices  of 
the  peace  alleged  that  the  plaintiffs 
were  rated  to  a  church  rate,  the 
validity  of  which  rate  was  disputed 
by  them;  that  they  were  summoned 
for  non  payment  oi  the  rgte ;  that  at 
the  heanng  before  the  defendants  the 
plaintiffs,  m  good  faith  disputing  the 
validity  of  the  rate,  gave  the  defend- 
ants notice  thereof:  yet  the  defend- 
ants, not  acting  bon&  ude  in  the  belief 
that  they  were  acting  in  conformity 
to  law,  and  when  they  well  knew  that 
they  had  not  jurisdiction  to  proceed, 
made  an  order  for  payment  of  the 
rate,  which  order  was  afterwards 
quashed,  and  issued  their  warrant  of 
distress,  by  virtue  of  which  the  ^ooda 
of  the  plamtiffs  were  distrained.  Plea, 
as  to  tne  distraining  of  the  goods  of 
the  plaintiffs;  that  the  warrant  was 
issued  on  the  application  of  the 
churchwardens,  and  executed  by  their 
direction  as  well  as  by  the  command 
of  the  defendants;  and  that  the 
plaintiffs  afterwards  recovered  judg- 
ment in  replevin  against  the  church- 
wardens.    Upon  demurrer,  held, 

1 .  That  the  allegations  in  the  decla- 
ration sufficiently  shewed  that  the  de- 
fendants knew  that  the  validity  of  the 
rate  was  honk  fide  disputed,  and  that 
proper  notice  thereof  was  given  to 
them;  and  therefore,  by  the  proviso 
to  sect.  7  of  stat.  53  G,  3.  c.  127., 
they  acted  without  jurisdiction  in 
ma&ing  the  order  and  warrant. 

B.  &  «. 


2.  The  action  was,  tberefoT«,  bj 
Ki-t.  2  of  Stat.  11  8(  12  Firf.  c.  44., 
mamtsLDable  without  proof  of  malice 
and  want  of  reasonable  and  probkblc 

3.  SemMe,  per  BlacUmm  J.  If  the 
defendant*  acted  erroneousij  under 
the  belief  that  the  validlt;  of  ifae  rate 
was  not  bonA  fide  disputed,  the  action 
would  be  within  sect.  1  of  stat.  11  &12 
Viet.  e.  44. 

4.  The  proviso  in  sect.  7  of  stat. 
fi3  (7.  3.  c.'l27.,  which  lakes  awaj  the 
jurisdiction  of  juetices  where  the 
validltj  of  the  rate  is  bool  fide  dis- 
puled,  extends  to  Quakers.  Ptate  and 
other*  T.  Chajflor  and  motker,  658. 

CLAIM. 
See  Zmib  Ciajaei  ContoHdation  Act. 

CLERKSHIP,  ARTICLES  OF. 
See  ArtideM  of  CUrhhip. 

COLONY,  LAW  OP. 
See  Inioloail,  IT. 

CO&IMON  CARRIER. 

1.  A  railwaj  Companj,  carrying  on 
business  as  common  carriers  for  Eire, 
refbsed  to  receive  certain  goods  ten- 
dered to  them  for  carriage  as  such, 
unless  the  sender  of  the  goods  would 
sign  a  condition  b;  which  the  Com- 
pany were  not  answerable  "  for  the 
loss,  detantion  or  damage  of  any  pack- 
age in  sufiieicntlj  or  improperly  packed, 
marked,  directed  or  described":  Held, 
an  unjust  and  unreasonable  condition, 
both  at  common  law  and  under  the 
Railway  and  Canal  Traffic  Act,  17&  18 
Fict.c.31.  Garlon  and  another  \.  The 
Brutal  and  Exeter  Roilmig  Company, 
112. 

2.  Semble,  ^er  Coehbum,  C.  J.,  that 
A  condition  imposed  by  a  railway 
('ompany    carrying    on    business    as 


claim  for  dam  see  will  be  allowed 
unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for 
loss  unless  made  within  three  days  of 


COMMON  MEMORANDUl 

the  time  that  they  should  bedeliTCi 
is  unjust  and  unreasonable.     Id. 

a.  A  railway  Company,  can 
on  business  as  common  carrien 
hire,  refused  to  receive  the  gow 
A.  B.  on  the  ground  that  they  ' 
tendered  after  a  quarter  p>Mt  fii 
the  erening,  although  Ibey  did 
ceive  the  giiods  at  C.  I>.  at  a 
hour ;  Held,  that,  in  the  abseni 
explanation,  this  was  unlawfnl 
duct  in  the  Company,  and  A.  B. 
ing  sustained  damage  in  consequ 
of  it,  was  entitled  to  recover  ag; 
them.     Id. 

4.  A  declara&n  allied  tb 
railway  Company,  carrying  on  I 
ness  as  common  carriers  for 
refused  to  carry  certain  goods 
less  the  sender  of  the  goods  w 
sign  certain  "  unjust  and  unrea 
able  conditions  "  :  Held,  that, 
allegation  was  satisfied  by  proof 
one  of  the  conditions  thus  requirt 
be  signed  was  unjust  and  niirea 
able.    Id. 

COMMON  MEMORANDUM 
Five  per  cent,  clause  in. 

See  Marine  Jnntranet,  II.  3. 

COMPANY. 
The  declaration  stated  that 
defendant  was  the  holder  of 
shares  in  the  plaintilfi'  Company, 
indebted  in  respect  of  seven  c 
whereby  an  action  had  accrued  to 


bran, 

ffs  m  

virtue  of  their  deed  of  settlen 
Pleas.  1.  Never  indebted.  2.  T 
the  defendant  was  not  the  hold* 
the  shares.  3.  That  the  deed  was 
his  deed.  Replication  to  the  ( 
plea,  setting  out  the  charter  of  in 
poration,  whereby  Her  Majesty  wi 
that  the  capital  should  be  1S0^( 
divided  into  6U00  shares :  that  all 
proprietors  of  the  stock  of  the  co) 
ration  should  execute  a  deed  of 
tlemcnt  whereby  the  capital  ihonli 
divided  into  those  shares,  to  be  ni 
bered  in  regular  succession,  b^ni 
with  1,  and  whereby  they  shoaUe 
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into  covenants  for  payment  of  the 
sums  subscribed  bj  tnem  when  called 
for :  that  such  a  deed  was  executed 
(various  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder 
and  had  paid  certain   calls.    Before 
the  charter  was  panted  the  brokers 
to  the  Company  had  put  down  the 
name  of  the  defendant,  without  his 
authority,  as  an  applicant  for  shares, 
and  the  promoters  allotted  to  him 
fifty  shares,  and  sent  an  allotment  let- 
ter informing  him   thereof,  and  re- 
quiring a  deposit  of   1/.  per  share, 
adding,  "and  on  ^our  execution  of 
the  deed  prepared  m  conformity  with 
the  provisions  of  the  Royal  cuarter, 
you  will  be  entitled  to  fifty  share  cer- 
tificates of  the  Company.      The  de- 
fendant paid  the  deposit  of  1/.  a  share. 
The  charter  was  anerwards  granted, 
and  the  deed  prepared  and  executed 
by  many  sharenolders,  but  not  by  the 
defendant.    In  the  deed  were  the  fol- 
lowing clauses,  which  were  substan- 
tially the  same  as  those  contained  in 
The  Companies  Clauses  Consolidation 
Act,  1845,  8  &  9  VicL  c.  16.:~3.  The 
shares  shall  be  numbered  in  regular 
succession,    beginning  with    1  ;    and 
every  share  shall  be  distinguished  by 
its  separate  number. — 5.  Every  per- 
son wno  shall  have  subscribed  the  pre> 
scribed  sum  to  the  capital,  or  snail 
otherwise  have  become  entitled  to  a 
share  of  the  same,  and  whose  name 
shall  have  been  entered  on  the  regis- 
ter of  shareholders,  shall  be  deemed  a 
shareholder. — 6.  The  corporation  shall 
keep  a  book  to  be  called  "The  Regis- 
ter of  Shareholders,**  in  which  shall 
be  entered  the  names  of  the  persons 
entitled  to  shores,  together  with  the 
number  of  shares  to  which  such  per- 
sons are  entitled,  distinguishing  each 
share  by  its  number,  and  the  amount 
of  instalments  paid  on  such  share. — 
8.  A  certificate  of  ownership,  under 
the  corporation  seal,  shall  be  delivered 
to  each  shareholder ;  and  such  certifi- 
cate shall  specif]^  the  share  in  the  un- 
dertakinff  to  which  such  shareholder 
18  entitled. — 65.  In  an  action  for  calls, 
it  shall  be  sufficient  to  declare  that  the 
defendant  is  owner  of  one  share  or 
more  "  (stating  the  number  of  shares),** 
and  is  indebt^  in  respect  of  one  call 
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or  more,  whereby  an  action  hath  ac- 
crued to  the  corporation  by  virtue  of 
the  deed. — 66.  On  the  trial"  it  shall  be 
sufficient  to  prove  that  the  defendant, 
at  the  time  of  the  call,  was  a  holder  of 
one  share  or  more. — It  was  repre- 
sented by  the  prospectus  issued  shortly 
before  the  date  of  the  charter,  and  by 
the  letter  of  allotment,  that  no  more 
than  three  calls  should  be  made  until 
the  Compan/s  works  should  be  in 
operation.  The  defendant  bad  piud 
four  calls,  but  refused  to  pay  the  calls 
in  question. 

1.  Held  by  the  Court  of  Queen's 
Bench,  and  affirmed  by  the  Exchequer 
Chamber,  that  shares  were  not  created 
so  as  to  make  the  alleged  owner  liable 
to  calls. 

2.  Held,  by  the  Exchequer  Cham- 
ber, that  the  defendant  was  not  a 
shareholder,  as  he  had  not  executed 
the  deed  of  settlement. 

3.  SembUj  that  afler  acceptance  of 
the  shares  and  payment  of  the  calls, 
especially  the  call  made  after  those 
specified  in  the  prospectus  and  letter 
of  allotment,  and  the  correspondence 
in  which  he  was  treated  as  a  nolder  of 
shares,  and  as  he  knew  of  the  exist- 
ence of  the  charter  and  the  deed,>the 
defendant  could  not  say,  as  against  the 
other  shareholders  ana  the  Company, 
that  he  was  not  a  shareholder  by  rea- 
son of  the  stipulations  in  the  prospec  - 
tus  and  letter  of  allotment  not  having 
been  carried  out.  Tlie  Irish  Peat 
Company  v.  PhiUips,  598. 

Incorporated  Joint  Stock  (limited). 

By  Stat.  19  &  20  Vict.  c.  108.  «.  39., 
in  certain  cases,  if  a  defendant  objects 
to  the  action  being  tried  \ja.  the  Count/ 
Court,  and  gives  security  to  be  ap- 
proved of  by  the  registrar,  the  action 
shall  be  stayed ;  and  by  sect.  70  "such 
security  shall  be  at  the  cost  of  the 
party  giving  it,  and  in  the  form  of  a 
Dond,  with  sureties  to  the  other  party  :** 
and  in  the  form  given  in  the  Schedule 
of  Forms  to  the  Rules  of  Practice  of 
the  County  Courts,  the  bond  purports 
to  be  executed  by  the  party  and  two 
sureties :  Held,  that  where  the  de- 
fendants were  an  incorporated  joint 
stock  Company,  limited,  it  was  within 
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m  COMPROMISE. 

the  scope  of  their  genernl  authority 
III  (-X11  uie  such  a  bonil.  in  re  i'ontig 
ami  The  Brompirm,  Ckaihum,  g-c 
yVoUrworkt  Compaay  (limiled),  673. 

See  also  Railieay  Company, 

COMPROMISE. 

I.  The  eoinpromiK  of  a  claim  laaj 
be  a  gnod  consideration  for  a  promise, 
although  litigation  has  not  been  ac- 
tually commenced.  Cook  and  otheri 
T.  Wright,  SS9. 

II.  The  defendant  was  Rcent  for  A., 
the  non-resident  owner  of  nouses  in  a 
ilistrict  subject  to  a  local  Act.  Works 
had  been  done  by  the  Commissioners 
for  eiecutinw  the  Act,  the  expenses 
of  which,  under  the  provisions  of  thi 
Act,  they  charged  on  the  owners  o. 
the  adjoining  houses.  Notice  hnd 
been  pven  lo  the  defendant  as  if  he 
had  been  owner  of  these  bouses,  call- 
ing on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  He 
attended  at  a  meeting  of  the  Commis. 
sioners,  and  objected  both  to  the 
amount  and  nstijrc  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B.  was.  He 
was  told  that  if  be  did  not  pay,  legal 

troceedings  would  be  taken  against 
im.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 


pay it  in  three  instalments,  for  which 
ne  gave  three  promissory  notes.  In 
an  action  upon  the  notes  by  the  Com- 
missioners, Held  that  there  was  a 
sufiicient  consideration  for  the  notes 
in  the  compromise.     Id. 


See  Inturtmce,  IL 

CONDITION. 
See  ReaaonabU  CrmdiHon,  III.  IV. 

CONDITION  FRECEDENT. 
!e  Comlilion,  II. 


CONSENT  OF  PARTIES. 


CONSENT  OF  PARTIES. 
See  Aftmdatmu,  V.  VI.  VU. 

CONSIDERATION. 

I.  TheMerchant  Shipping  Act,  1& 
17  &  18  Viet.  e.  104.,  enacts  that  "I 
certificate  of  registry  shall  be  ui 
only  for  the  lawlul  navigation  of  I 
ship,  and  shall  not  be  subject  to  < 
tention  by  reason  of  any  title.  It 
charge  or  interest  whatsocrer  whi 
any  owner,  mortgagee,  or  other  pen 
may  have  or  claim  to  have  on  or  int 
ship  described  in  such  certificate:  a 
if  any  person  whatever"  "refuaes 
request  to  deliver  up  such  certific) 
when  in  his  possession  or  under  1 
controul  to  the  person  for  the  lii 
being  entitled  to  the  custody  then 
for  llie  purposes  of  such  lawful  nai 
gation,"  proceedings  may  be  tak' 
before  a  justice ;  "  and  unless  it 
proved"  "  that  there  was  reasons! 
cause  for  such  refusal,  the  offend 
shall  Incur  a  penally  not  exeeedi 
ItXtf.";  which,  or  any  part  of  whit 
by  sect.  524,  the  justice  may,  if 
think  fit,  direct  to  be  applied  in  eoi 
pensating  any  person  for  damage  su 
tained  by  bim  in  consequence  of  t 
wrongful  act.  Held,  by  the  Court 
Queen's  Bench,  and  affirmed  in  ti 
Exchequer  Chamber,  but  with  he 

1.  That  the  effect  of  acct  50  is 
make  any  pledge  of  the  certificate,  t 
any  purpose  whatever,  though  for 
good  consideration,  illegal  and  vmi 
and,  consequently,  any  detainer  of 
certificate  so  pledged  illegal. 

2.  That,  where  the  person  entitli 
to  the  custody  of  the  certificate  f 
the  purposes  of  navigation  is  also  tl 
owner  of  the  ship,  he  has  a  right 
action  against  the  party  so  detainii 
the  certificate,  in  addition  to  li 
remedy,  in  the  former  character,  by 
complaint  before  a  justice.  And  ihi 
though  he  be  himself  the  ple«lger,  at 
for  a  good  consideration.  H'tin 
Crawford  and  Fenwick,  253. 


CONSIDERATION. 
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lie,  by  the  party  merely  entitled  to 
the  custody,  for  the  detainer  made 
unlawful  iy  the  penal  part  of  the 
enactment.  If  it  would,  semhle  that 
the  declaration  should,  in  that  case, 
aver  absence  of  reasonable  cause. 
Id. 

III.  The  compromise  of  a  claim  may 
be  a  good  consideration  for  a  promise, 
although  litigation  has  not  been  ac- 
tually commenced.  Cook  and  others 
▼.  Wright,  559. 

IV.  The  defendant  was  agent  for  B , 
the  non-resident  owner  of  houses  in  a 
district  subject  to  a  local  Act.  Works 
had  been  done  by  the  Commissioners 
for  executing  the  Act,  the  expenses  of 
which,  under  the  provisions  of  the 
Act,  they  charged  on  the  owners  of 
the  adjoining  houses.  Notice  had 
been  given  to  the  defendant  as  if  he 
had  been  owner  of  these  houses,  call- 
ing on  him  to  pay  the  proportion 
chargeable  in  respect  of  tnem.  He 
attended  at  a  meeting  of  the  Commis- 
sioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B.  was.  He 
was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
nim.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
duced, and  time  was  given  to  him  to  pay 
it  in  three  instalments,  for  which  he 
gave  three  promissory  notes.  In  un 
action  upon  the  notes  by  the  Commis- 
sioners, Held  that  there  was  a  sufH- 
cient  consideration  fur  the  notes  in 
the  compromise.     Id. 

V.  Declaration  stated  that,  in  con- 
sideration of  •  an  intended  marriage 
between  the  plaintiflf  and  the  daughter 
of  W.  (?.,  W.  r.,  the  father  of  the 
plaintiff*,  and  W.  G,  verbally  prouiised 
to  give  their  children  marriage  por- 
tions ;  and  that  after  the  marriage 
W.  G.  and  W.  T.,  as  a  mode  of  giving 
effect  to  their  said  verbal  promises, 
entered  into  a  written  agreement,  by 
which  it  was  mutually  agreed  that 
they  should  pay  the  sums  of  200/.  and 
100/.  respectively  to  the  plaintiff*,  and 
that   the  plaintiff*  should  have  full 


power  to  sue  for  the  same  in  any 
Court  of  law  or  equity.  Breach : 
non-payment  of  the  200/.  by  W,  G., 
or  by  the  defendant,  his  executor : 
Held,  on  demurrer,  that  the  action 
was  not  maintainable,  notwithstanding 
the  near  relationship  of  the  plaintiff* 
to  the  party  from  whom  the  conside- 
ration moved.  Tweddle  v.  Atkiruon, 
Executor,  393. 

CONSTRUCTION  OF  CONTRACT. 

Defendants  had  become  responsible, 
as  del  credere  agents,  for  the  purchase 
of  a  cargo  of  wheat  of  from  1800  to 
2000  quarters,  to  be  shipped  at  the 
price  of  50s.  per  quarter  free  on  board 
aX  Taganrogy  "and  including  freight 
and  insurance  to  any  safe  port  in  the 
United  Kingdom."     "  Payment  cash 
in  Londoti  in  exchange  for  shipping 
documents.**     PlaintifTs  tendered  the 
following    shipping   documents    of  a 
cargo  answering  the  description  in  the 
contract :    a  charterparty ;    a  bill  of 
lading  and  provisional  invoice,  in  both 
of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50s.  per   quarter, 
4626/.,  less   freight,  at   fO^.  dd.  per 
quarter,  1001/.  I0s.\  and  a  policy  of 
insurance  eff*ected  on  the  cargo  valued 
at  3600/.     On  behalf  of  the  plaintiffTs 
evidence  was   given,  which  was  not 
contracted,  that  the  ]K)licy  tendered 
was  sufficient  to  protect  the  interest 
of  the  shipper  of  the  cargo  at  the  time 
of  shipment.    In  an  action  against  the 
defendant-s  for  not  paying  or  procuring 
from  their  principal  payment  of  the 
price  of  the  cargo,  they  pleaded  that 
plaintiffs  were  not  ready  and  willing 
to  tender,  nor  did  they  tender,  "  the 
usual  shipping  documents*'  according 
to  the  contract.   Held,  that  the  plain- 
tiff*s  had  so  tendered:  and  they  were 
not  bound  to  tender,  as  a  '*  shipping 
document,"  within  the  meaning  of  the 
contract,  a  policy  covering  the  full 
amount  of  the  buyers*  risk  as  it  ap- 
peared by  the  provisional  invoice  and 
bill  of  lading.     Tamvaco  and  others  v. 
Lucas  and  others,  185. 

CONTRADICTING  WITNESS. 
See  Witness,  I. 
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I.  On  ft  fammai^  eooTictkm,  vnder 
■ut.  39  &  40  G.  3.  C.89.  >.  18^  far  nn- 
Uwfol  pnaaraftoD  of  dmtkI  storec,  the 
CcoBUiioDer  (or  SuperiDt«tiduit, 
mce  ttat.  3  &  3  tT.  4.  c.  40.  ai.  10^ 
II-).  or  jajtic«  of  the  peace,  ha» 
power,  in  die  mltemmtiTe,  eilber  to 
mflict  A  fine  or  to  impruon  vith  hard 
hhonr  witboat  imposing  m  fine. 

IL  Qmsr«  wbetbo-,  in  the  Utter 
neat,  u  appeal  to  tbe  Qiuurter  Ses- 
■ioM   li  given   bj   MCU  21    of  that 

UL  The  pendcncj  of  an  appeal  un- 
der tkat  Kctioo  ha«  not  tbe  effect  of 
•aapending  tbe  opeislion  of  tbe  Kn- 
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hj  nigbt,  ma  aibrci 
ftnd  destnnhig  nme,  and 
and  tb«re  bj  ui^t  anlavfb 
said  land,  wiili  a  certain  gaa 
instraments,  for  tbe  ptupaa« 
a«  aforesaid,  of  tbmia  ta 
\ing  game,  against  th 
fcc:  Held,  tba; 
I  good,  seeing  tl 
pntfesa  to  act  oat  tbe  i 
tiooa  "  in  htee  Tcrba.'  C 
Tit  Qmeew  iai  error),  208. 


the  stai 


V.  Aa 

4.  t.  &^  Mtftd  tbu  the  defendant, 
oa  Id^,,  was  dalj  coovicted  before 
tat^  three  jnfticet  of  tbe  peace,  for 
tJkM  W,  IB  tbe  nishi  of  18th  Dteemttr 
l&S^  tn-  n^uaner  the  eipicatioaaf 
the  tnt  boar  after  nuuet,  and  before 
the  b^ianii^  of  the  fim  hovr  before 
faari*^.  ilid  bj  night  then  and  there 
aalawiullT  ent^r  ■  certain  clotc  kt. 
with  ■  gaa,  (or  tbe  porpoM  of  then 
and  (h<re  taking  and  destmjing  eame, 
«Ml7ai7  to  tbe  italale  JKC..  and  va* 
ajia^rd  Jor  ibf  said  odotce,  ihe  aame 
heu^  ail  &rtt  ofence,  iic.  That  tbe 
•NKodant  aAcraards,  io  ait  he^  aas 
dnh-  cvEiirted  bewe  Sk-,  tro  jacticea 
«f  the  MBM&c  Ibr  that  he,  in  tbe 
■Wht  of  :i4th  .Vnrrwicr  )»S,  by  night, 
aanT'nilli  i£d  enter  and  be  in  and 
l^ai  cvruln  endoscd  land  &r-,  with 
cert4ia  inf:ninh.ats.  ii>r  tbe  parpiMe 
o:  kill'j^.  I^ir^  and  destroTing  gante 
tVrKO.  ibif  tw':n2  bif  smond  offaK«, 
<v>atrxrT  t»  ib<  ttvm  &c-,  and  was 
aiia4p^  r.vhif  wd  iidencf&c.  That 
t^  dif^n-IiEt.  aAer  be  had  been  fo 
laiM  fVCTTLlcd  af  aforesaid,  to  wit 
i>lh  .VocmaVr  !»««.  br  night,  did 
t^KUvfiulT  eo;er  a>l  be  in  and  npon 
■frriAlE  «h:Ks«d  land  Ibr  ibe  paipow. 


TH.  Acx>nv>ction,nnderi1 
e.  69.,  allegii^  that  tbe  deA 
ni^t,  after  t£e  expiration  o 
boar  after  Buiuet,  and  befoi 
ginning  of  the  first  boor  be 
riM.  did  bj  night  then  and 
tawfnilj  enter  a  certain  close 
a  gun,  for  tbe  parpooe  «f 
there  t^Ving  and  destm*! 
coDlrarj  to  tbe  statute  &c'it 

Vm.  Qa«>nr,perCoci*>n 
HiB  J.,  as  to  the  decision  ii 
T.  CaHkrop,  G  Q.B.^aai 

CORROBORATIOII 
See  ^cco«fij(ca. 

COSTS. 
See  .4<«roa  oa  ^a^aan 

COCNTT. 
Coort. 

L  A  ntandamoa  will  not  1 
Lord*  Cmnmisdaoers  of  the 
to  cnoipel  them  to  pay  a  debt 
bv  a  CoanlT  Court;  and  1 
altboogfa  Parliaoietit  baa,  tip 
tiaiate  made  bj  the  Commit 
tbe  Treaaurj,  Toted  n  sum 
salaries  and  expencea  of  tb. 
Comt*  for  tbe  Tear.  />  tlte 
tkt  Lordt  Commiatiomiera  of  i 
tiTj,  exparle  Walmslej,  81. 

ILBTstat.I9iaor»rt.cl 
m  certain  caaes,  if  a  defendai 
to  the  action  being  tried  in  th 
CMrt,  and  ^rn  Mimritj  t 
pwrreJ  of  bj  the  RgiMisr,  t 


CRIMINATE. 


gas 


(ImU  be  Bta  je<l ;  and  by  pcct.  70  "  such 
security  ihall  be  at  the  coat  or  the 


^rtj;"  Slid  in  the  form  eiveii  in  the 
Schedule  of  FormE  to  the  Rules  or 
Practi<!e  of  the  County  Courts,  the 
bond  purports  to  be  executed  bj  the 
party  and  two  auretiea:  Held, 
1 ,  That  the  registrar  could 


the  defe 

an  incorporated  joint  stock  Company, 
limited,  it  was  within  the  scope  of 
their  general  authority  to  execute 
mcfa  a  bond.  In  re  Youjift  and  The 
Bromplon,  Chatham,  c^c,  Wattrvxirlu 
Company  (limited),  675. 

in.  Bule  16  of  a  friendly  society 
provided,  that  a  dispute  of  any  kind 
whatsoever  arising  under  the  rules 
diould  be  referred  to  a  committee. 
Bt  rule  22,  any  member  in  the  receipt 
of  the  gifts  of  the  Society  being  found 
imposing  on  the  Society  waa  to  be  ex- 
pelled. A  memberof  the  Society  in  the 
receipt  of  pay  was  charged  with  receiv- 
ing full  pay  when  he  was  only  entitled 
to  half  pay,  and,  the  matter  being 
referred  to  a  committee  under  rule  IG, 
he  was  expelled,  but  without  being 
heard  before  the  committee.  Upon 
■pplicationfor  a  mandamus  to  reinstate 
him  as  a  member  of  the  Society, 

1.  Held,  by  CrompCou,  Blacibum 
and  MeUor  JJ.,  Cockbmit  C.  J.  dubi- 
tatite,  that  the  County  Court  had 
jurisdiction,  under  slat.  18  &  19  Vict. 
e.  63.  M.  41,  42,  to  order  him  to  be 
rdnstated,  if  he  had  been  improperly 
expeUed. 

2.  Quart,  whether  this  was  a  dis- 

Gte  within  rule  16  ;  but,  if  it  was, 
Id  that  the  County  Court  might 
order  the  Society  to  hear  the  applicanL 
ExparU  Woolridge,  844. 

Bate. 

SUt.  15  &  16  Viet.  c.  81.  »s.  32.  34 
and  35,  which  provides  for  the  colli 
tion  of  the  countv  rate  in  parishes 
situate  partly  within  boroughs  and 
partly  w  itbout,  applies  on  1  v  to  boroughs 
"not  subject  to  contribute  to  the 


county  rate ;"  and  therefore,  where  a 
parish  is  situate  partly  within  a  bO' 
rough  which  contributes  to  the  county 
rate,  a  separate  rate  towards  the  ex- 
pence  of  the  county  police  cannot  be 
made  upon  the  part  without  the  bo- 
rough, though  the  part  within  it  is 
governed  by  a  local  Act,  under  which 
police  constables  are  appointed  and 
paid.  The  Queni  t.  The  Oveneert  of 
Uvdderiifield,  961. 

CRIMINATE. 
Questions    tending   to.      See    Witneu, 
PriBOege  of  in  Not  Atuioeritig, 

CURATE'S  SALARY. 


CUSTOM. 
See  Sfitie. 

DAMAGES. 

I.  A  ,  professing  to  have  authority 
from  the  owners  of  certain  premises, 
granted  aparol  lease  of  tbem  for  seven 
years  to  B.,  and  let  him  info  posses- 
sion. The  owners,  disavowing  the 
authority  of  A.,  demanded  possession 
of  the  premises  from  B. ;  and,  on  his 
refusal,  brought  an  ejectment  against 
him.  B.,  relying  on.a  statement  of  j4. 
that  he  had  authority  to  act  as  he  did 
and  that  the  ejectment  would  not  be 
persevered  in,  and  also  on  the  advice 
of  his  own  attorney,  defended  the 
ejectment,  but  unsuccessfully,  and 
was  turned  out  of  possession.  B~ 
havinff  brought  an  action  against  j4. 
for  this  false  assumption  of  authority, 
thejury  found  that  .^.  had  acted  bond 
fide  and  without  fraud,  and  through  a 
misapprehension  that  he  had  authority. 
Held  that  B.  was  not  entitled  to  re- 
cover as  damages  i^ainst  A.  the  costs 
incurred  in  defending  the  ejectment. 
Pow  r.  Davit,  220. 

II.  Real  estate  had  been  devised  to 
the  defendant  in  trust  to  sell,  who  put 
a  part  of  it  up  for  sale,  which  the 
plaiaUfT  agreed  to  buy,  and  was  ac- 


cepted  u  the  purchaser.  The  defend- 
ant vraa  nwure  that  he  could  not  make 
»  title  free  from  incumbrance,  as  by 

ft  marriage  settlement  the  land  i 


Gstedir 


mitj 


._   widow  of  the  devisor,  but  he 

had  obtained  from  her  a  parol  promise 
that  in  the  event  of  the  sale  she  would 
transfer  her  security  to  another  pro- 
perty. After  the  sale  the  widow  re- 
fused to  assent  to  this,  and  the  bargain 
went  oSTin  consequence.  In  an  action 
by  the  plaintiflTagunst  the  defendant 
for  not  completing  the  bai^ain,  the 
jury  found  that  the  defendant  bonfl 
fide  believed  that  he  would  be  able 
make  to  the  purchaser  a  good  title 
free  from  incumbrance,  and  that  he 
had  reasonable  grounds  for  so  be- 
lierinK : 

1.  Held,  that  the  |ilaintJ(r,  although 
entitled  to  recover  his  deposit  and  the 
expences  of  investigating  the  title,  was 
not  entitli'd  to  recover  damages  for 
the  loss  of  his  bargain  :  per  Wightman 
and  BlucUmm  JJ.,  ilisacnticntc  Cock- 
bum  C.  J, 

2.  Coneesaum,  on  the  authority  of 
Povautt  ».  Fullir,  M  C.B.  660,  that 
the  expences  attendant  on  an  attempt 
vhieh  was  made,  afler  the  bargain 
was  off,  to  enter  into  a  fresh  arrange- 
ment could  not  be  recovered.  Sdui 
V.  Wild  and  other;  587. 

Bee  Marint  Insaranet. 


DEBT,  EXTINGUISHMENT  OF. 
/T.recovered  judgment  in  an  action 
against  >S^,  and  issued  a  writ  of  fi.  fa, 
under  which  S.'e  goods  were  seized. 
On  an  interpleader  issue  between  //. 
and  M.,  who  claimed  the  goods  of  S. 
which  were  so  seized,  if,  had  a  ver- 
dict, and  obtained  an  order  for  his 
costs,  which  were  taxed.  H.  issued  a 
writ  of  ca.  sa.  against  S.,  who  was 
arrested.  M.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854.  ilk  18 
Vicl.  e.  125.,  to  attach  the  debt  due 
from  S.  to  B.;  and  the  amount 
allowed  in  account  between  M.  and 
H.  S.  having  obtained  an  order 
be  discbargeJ  out  of  custody  in  the 
action  of  H.  v.  S. :  Held,  that  M.  was 
a  jurlgnient  creditor  of  H.  within  the 


DECLARATION. 

meaning  of  sect.  61  :  and  that  I 
arrest  of  S.,  the  garnishee,  did  not « 
tinguish  his  debt  to  if.,  or  bar  ik 
right  to  attach  it  under  that  sec^< 
Haraes  t.  Skemicea.  ifarpUi 
Hartieg,  1. 

DECLARATION. 
Of  deceased  person.    See  EviJenee,  \ 

DEED. 
See  Agrtement,  I. 
Of  settlement.    See  Compass,  I. 


DEPARTUEE. 

Declaration  for  goods  bargaii 
and  sold,  and  goods  bargained,  s 
and  delivered.  Plea,  infancy,  I 
plication  on  equitable  grounds,  t 
the  defendant,  at  the  time  of 
accruing  of  the  causes  of  action,  w 
knowledge  of  his  true  age,  falsely  i 
fraudulently  represented  to  the  pli 
tiO'tbat  he,  the  defendant,  was  of 
age,whereby  the  plaintiff  was  iodu 
to  enter  into  the  contract  and  sup 
the  goods.  On  demurrer,  held  t 
the  replication  was  a  departure  ft 
the   declaration.      BarlUa   v.   W 


DETENTION  OF  CEETIFICAl 
See  MtrekatU  Skipping  Act. 

DETISE. 

A  testator  devised  dwelling  hoi 
to  trustees  for  the  life  of  his  niece 
S.,  ujion  trust  to  permit  her  to  i 
the  rent)!  and  profits  of  the  same  < 
ing  her  life ;  and  from  and  im 
diately  after  the  decease  of  his  n 
unto  her  issue,  to  be  equally  divi 
amongst  them  at  their  respective  i 
of  twenty-one  years  or  days  of  n 
rlage,  snti  to  the  heirs  and  assigti 
such  issue  respectively  :  and  if 
ofsuch  Issue  should  be  under  the 
of  twenty-one  years  at  the  deceai 
his  niece,  he  directed  an  eoual  s' 
of  the  rents  and  profits  to  t>e  ap 


DISCHARGE. 


EMANCIPATION. 
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priated  towards  the  education  and 
maintenance  of  such  issue  as  should 
not  have  attained  the  a^e  of  twenty- 
one  at  the  decease  of  his  niece :  and 
if  his  niece  should  die  leaving  only 
one  child,  then  unto  such  only  child, 
and  his  or  her  heirs,  as  soon  as  he  or 
she  should  attain  the  age  of  twenty- 
one.  But  in  case  his  niece  should  die 
without  leaving  any  issue  of  her  body 
at  the  time  of  her  decease,  or  in  case 
all  such  issue  should  die  under  the 
i^e  of  twenty-one  years  and  unmar- 
ried, then  to  his  brother  s  children. 
M,  S.  married  and  had  one  daughter, 
who  attained  the  age  of  twenty  one 
years,  but  died  in  the  lifetime  of  M, 
S.  unmarried :  Held,  that,  if  an  estate 
in  fee  in  remainder  vested  in  the 
daughter  of  M.  S.  upon  her  attaining 
the  age  of  twenty-one  years,  such 
estate  was  divested  upon  her  death 
in  the  lifetime  of  M.  S.  Young  and 
ShiUon  v.  Turner^  550. 

See  also  Way, 


DISCHARGE. 

I.  Of  insolvent  debtor.    See  Insolvent. 

II.  Of  jury.     See  Jury. 

DOCK  WARRANT. 
See  Factor,  II. 

DONATIO-  MORTIS  CAUSA. 

A  policy  of  life  insurance  may  be 
the  subject  of  a  donatio  mortis  causa. 
Witt,  administrator  v.  Arnis,  109. 

DOUBLE  PLEADING. 

Information  by  The  Attorney  Gene- 
ral for  bribery  at  an  election  of 
a  member  of  Parliament.  Plea,  not 
guilty.  At  the  trial,  a  material  and 
necessary  witness  for  the  Crown  re- 
fused to  give  evidence,  and  was  com- 
mitted for  contempt ;  whereupon,  at 
the  application  of  the  counsel  for  the 
Crown,  the  defendant  objecting,  the 
Judge  discharged  the  jury  from  giving 


any  verdict.  The  Court  refused  to 
allow  the  defendant  to  add  a  plea  puis 
darrein  continuance,  stating  tne  above 
facts :  on  the  ground  that  this  would 
be  to  allow  double  pleading ;  and 
also,  as  the  facts  would  be  set  out 
on  the  record,  the  defendant  could 
take  advantage  of  them.  The  Queen 
V.  Charlesworth,  460. 

EMANCIPATION. 
See  Removeahility. 

EQUITABLE  GROUNDS,  REPLI- 
CATION  ON. 

Declaration  for  goods  bargained 
and  sold,  and  goods  bargained  sold 
and  delivered.  Plea,  infancy.  Repli- 
cation on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he, 
the  defendant  was  of  full  age,  whereby 
the  plaintiff  was  induced  to  enter  into 
the  contract  and  supply  the  goods. 
On  demurrer,  held 

1.  That  the  replication  was  no 
answer  to  the  plea  either  at  law,  or  as 
an  equitable  replication,  under  sect. 
85  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict  c.  125. 

2.  That  it  was  a  departure  from  the 
declaration.     BarUett  v.  Wells,  836. 

EVIDENCE. 

I.  In  an  action  against  a  railway 
Company  to  recover  a  piece  of  super- 
fluous land  which  the  Company  were 
bound  to  dispose  of  within  ten  years 
after  it  had  been  acquired  by  them, 
the  plaintiff  proposed  to  shew  that, 
thirteen  years  after  that  time,  the 
Company  put  the  land  up  for  sale  by 
public  auction  as  superfluous  land.  In 
order  to  prove  this,  the  auctioneer  was 
called  as  a  witness,  who  deposed  that 
he  had  received  his  instructions  for 
the  sale  from  one  of  the  directors  of 
the  Company,  and  also  from  a  person 
who  had  acted  as  their  solicitor  oa 
former  sales  of  land ;  held  that  this 
was  uot  even  prim&  facie  proof  that 
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FACTOK. 
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GAME. 


GARNISHEE. 
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i)?ith  receiving  full  pay  when  be  was 
only  entitled  to  half  pay,  and,  tlie 
matter  being  referred  to  a  committee 
under  rule  1 6,  be  was  expelled,  but 
without  being  beard  before  the  com- 
mittee. Upon  application  for  a  man- 
damus to  reinstate  him  as  a  member 
of  the  Society, 

1.  Held,  by  Crompton^  Blackburn 
and  MeUor  J  J.,  Cochhum  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat.  18  &  19  Vict. 
c.  63.  s$,  41,  42,  to  order  him  to  be 
reinstated,  iif  he  had  been  improperly 
expelled. 

2.  QtuBre^  whether  this  was  a  dis- 
pute within  rule  16 ;  but,  if  it  was, 
neld  that  the  County  Court  might 
order  the  Society  to  hear  the  appli- 
cant.    Ex  parte  Wooldridge^  844. 

GAME. 

I.  An  indictment)  under  stat.  9 
0, 4.  c.  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  convicted  before 
&c.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  1 8th  December 
1854,  by  night,  afler  the  expiration 
of  the  first  hour  after  sunset,  and 
before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and 
there  unlawfully  enter  a  certain  close 
&c.  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying 
game,  contrary  to  the  statute  &c., 
and  was  adjudged  for  the  said  offence, 
the  same  being  his  first  offence,  &c. 
That  the  defendant  afler  wards,  to  wit 
&c.,  was  duly  convicted  before  &c., 
two  justices  of  the  peace  &c.,  for  that 
he,  in  the  night  of  24th  November 
1858,  by  night,  unlawfully  did  enter 
and  be  m  and  upon  certam  enclosed 
land  &c.,  with  certain  instruments, 
for  the  purpose  of  killing,  taking  and 
destroying  game  thereon,  this  oeing 
his  second  offence,  contrary  to  the 
form  &c.,  and  was  adjudged  for  his 
said  offence,  &c.  That  the  defendant, 
after  he  had  been  so  twice  convicted 
as  aforesaid,  to  wit  25th  November 
1860,  by  night,  did  unlawfully  enter 
and  be  in  and  upon  certain  enclosed 
land  for  the  purpose,  by  night,  as 
aforesaid,  of  therem  taking  and  des- 
troying game,  and  was  then  and  there 


by  night  unlawfully  in  the  said  land, 
with  a  certain  gun  and  other  instru- 
ments, for  the  purpose,  by  night  as 
aforesaid,  of  therein  taking  and  des- 
troying game,  against  the  form  of  tho 
statute  &c. :  Held,  that  this  indict- 
ment was  good,  seeing  that  it  did  not 
profess  to  set  out  the  prior  convictions 
**  in  h89c  verba."  Cureion  v.  The  Queen 
(in  error)y  208. 

n.  Qiuere,  whether  it  was  not  good 
at  all  events  ?    Id. 

TIL  A  conviction,  under  stat.  9  G.  4. 
c.  69.,  alleging  that  the  defendant,  by 
night,  afler  the  expiration  of  the  first 
hour  afler  sunset,  and  before  the  be- 
ginning of  the  first  hour  before  sun- 
rise, did,  by  night,  then  and  there 
unlawfully  enter  a  certain  close  &c., 
with  a  gun,  for  the  purpose  of  then 
and  there  tiJcing  and  destroying  game, 
contrary  to  the  statute  &c.,  is  good. 
Id. 

IV.  QtMPTtf,  per  Cockbum  C.  J.  and 
Hill  J.,  as  to  the  decision  in  Fletcher 
V.  CaUhrop,  6  Q.  B.  880  P    Id. 

GARNISHEE. 

H.  recovered  judgment  in  an  action 
against  S  ^  and  issued  a  writ  of  fi. 
fa.,  under  which  <S.*s  goods  were 
seized.  On  an  interpleader  issue  be- 
tween H.  and  M.^  who  claimed  the 
foods  of  S.  which  were  so  seized,  M, 
ad  a  verdict,  and  obtained  an  order 
for  his  costs,  which  were  taxed.  H. 
issued  a  writ  of  ca.  sa.  against  S.^  who 
was  arrested.  M.  obtained  a  Judge*s 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.,  to  attach  the  debt  duo 
from  S.toH,;  and  the  amount  was 
allowed  in  account  between  M.  and 
H.  S.  having  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  li.  v.  S. :  Held,  that  M.  was 
a  judj^ent  creditor  of  H.  within  the 
meaning  of  sect.  61 :  and  that  the 
arrest  of  S.,  the  garnishee,  did  not 
extinguish  his  debt  to  H.,  or  bar  Af.^s 
right  to  attach  it  under  that  section. 
UcarUey  v.  Shemwell.  Marples  v.  Hart- 
ley, 1. 


Sse  EXECUTOR. 

the  Bale  wai  by  tbe  autboritj  of  tbe 
Companj  ;  althougb  more  than  twelve 
moiitbs  had  elapsed  between  the  sale 
and  tbe  trial.  Moody  v.  The  LtfoAon, 
Brighlon  and  Souih  Coatt  Baihaay 
Company,  290. 

II.  The  grouuda  of  removal  of  a  fe- 
male pauper  stated  a  derivative  settle- 
ment from  her  great-grandfather ;  and 
alleged  on  acknowledgment  of  that 

j,j ^_.  __,:_^    _..__     ._     .._.     __ 

lation  having  been 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  removal,  the  respondents  oflered 
evidence  to  shew  tbe  removal  to  the 
Bppellaat  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor — on  a  settlement 
also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the 
question  of  its  odmissibilitj  was  re 
served  for  this  Court :  held 

Per  H^  and  Cromplaa  JJ.,  dubi- 
tante  Cockbum  C.  J.,  that  tbe  evi. 
dence  was  receivable.  The  Queen  v. 
The  InhabilanU  o/Rityton,  534. 

HI.  On  an  appeal  against  an  order 
of  removal  of  a  female  pauper,  it  was 
shewn  that  tbe  father  of  the  pauper's 
husband  had  occupied  and  paid  rent 
for  a  tenement  in  the  appellant  parish. 
In  order  to  prove  the  amount  of  that 
rent,  the  reapondents'  counsel  offered 
to  shew  that,  whilst  in  occupation  of 
that  tenement,  the  father  said  to  his 
son  that  he  occupied  the  same  as 
tenant  at  an  annual  rent  of  20/. :  held, 
that  the  evidence  was  admissible.  The 
Queen  v.  The  Overieere  of  Birming- 
ham, 763. 

IT.  Scintaia  of. 

Per  Crompton  J.  The  doctrine 
that  if  there  is  onl7  a  sciutilU  of  evi- 
dence for  tbe  jury  the  verdict  of  the 
jnr/  is  not  to  be  disturbed,  is  now 
exploded.  Mettare  \.  Shaw  and  Un- 
win,  437. 

EXECUTOR. 

Where  a  person  is  nsseaaed  t«  the 
poor  rate  m  respect  of  his  own  pro- 


EXTINGUISHMENT  OF  DEI 


of  propertj  of  the  deceased,  he  ii 
tilled  to  vote  at  a  vestrj,  under  58 
e.  69.,  if  the  two  assessinenta  mat 
the  required  amount.  The  Qu 
Kirby,  647. 


EXTINGUISHMENT  OP  DEI 
SeeDeU. 


I.  The  Factors'  Acta,  6  0. 4.  c 
and  S  &  6  ViA  e.  39.,  do  not  a 
to  the  case  of  master  and  sen 
Land)  r.  AUeiAorvtigh,  831. 

n.  Where  a  wine  merchant  j 
authoritj  to  his  clerk  to  aign  del: 
orders  in  his  master's  name,  ant 
ceivc  dock  warrants  in  his  own,  w 
be  likewise  authorized  him  to  pl< 
for  the  purposes  of  the  master's  t 
ness,  the  clerk  having  frandule 
deposited  some  of  these  dock  wan 
with  a  pawnbroker  as  a  securiti 
monev  bonS  fide  lent  to  him :  I 
that  the  clerk  was  not  an  agent  wi 
the  Factors'  Acts,  6  O.  4.  e.  94. 
S  &  e  Viet.  e.  39.,  and,  conaequei 
that  the  merchant  was  entitled  U 
cover  the  dock  warrants  from  the  pt 
broker.     Id, 


FRAUD. 
See  heading,  Eqviiable. 

FRAUDS. 
Statute  of.     See  Statute  of  FivudM. 

FRIENDLY  SOCIETY. 

Rule  16  of  a  friendlj  society 
vided,  that  a  dispute  of  any  | 
whatsoever  arising  under  the  t 
should  be  referrcKl  to  a  cmnmii 
Bj  rule  22,  anj  member  in  tbe  rec 
of  tbe  gifts  of  the  Societj  being  fo 
imposing  on  the  Societv  was  to 
expelled  A  member  w  the  Soc 
in  the  receipt  of  paj  was  chai 


GAME. 


GARNISHEE. 
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"with  receiving  full  pay  when  he  was 
only  entitled  to  half  pay,  and,  the 
matter  being  referred  to  a  committee 
under  rule  1 6,  he  was  expelled,  but 
without  being  heard  before  the  com- 
mittee. Upon  application  for  a  man- 
damus to  reinstate  him  as  a  member 
of  the  Society, 

1.  Held,  by  CromptoH,  Blackburn 
and  Mellor  J  J.,  Cockhum  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat.  18  &  19  VicL 
c,  63.  ss,  41,  42,  to  order  him  to  be 
reinstated,  if  he  had  been  improperly 
expelled. 

2.  Qjicerey  whether  this  was  a  dis- 
pute within  rule  16 ;  but,  if  it  was, 
neld  that  the  County  Court  might 
order  the  Society  to  hear  the  appli- 
cant.    £x  parte  Wooldridge,  844. 

GAME. 

I.  An  indictment,  under  stat.  9 
0. 4.  c,  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  convicted  before 
&c.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  1 8th  December 
1854,  by  night,  afler  the  expiration 
of  the  first  hour  afler  sunset,  and 
before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and 
there  unlawfully  enter  a  certain  close 
&c.  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying 
game,  contrary  to  the  statute  &c., 
and  was  adjudged  for  the  said  offence, 
the  same  being  his  first  offence,  &c. 
That  the  defendant  aflerwards,  to  wit 
&c.,  was  duly  convicted  before  &c., 
two  justices  of  the  peace  &c.,  for  that 
he,  in  the  night  of  24th  November 
1858,  by  night,  unlawfully  did  enter 
and  be  m  and  upon  certain  enclosed 
land  &c.,  with  certain  instruments, 
for  the  purpose  of  killing,  taking  and 
destroymg  game  thereon,  this  being 
hb  second  offence,  contrary  to  the 
form  &c.,  and  was  adjudged  for  his 
said  offence,  &c.  That  the  defendant, 
after  he  had  been  so  twice  convicted 
as  aforesaid,  to  wit  25th  November 
1860,  by  night,  did  unlawfully  enter 
and  be  in  and  upon  certain  enclosed 
land  for  the  purpose,  by  night,  as 
aforesaid,  of  therem  taking  and  des- 
troying game,  and  was  then  and  there 


by  night  unlawfully  in  the  said  land, 
with  a  certain  gun  and  other  instru- 
ments, for  the  purpose,  by  night  as 
aforesaid,  of  therein  taking  and  des- 
troying game,  against  the  form  of  the 
statute  &c. :  Held,  that  this  indict- 
ment was  good,  seeing  that  it  did  not 
profess  to  set  out  the  prior  convictions 
**  in  hsdc  verba."  Cureton  v.  The  Queen 
(in  error),  208. 

n.  Qmere,  whether  it  was  not  good 
at  all  events  ?    Id, 

TIL  A  conviction,  under  stat.  9  G.  4. 
c.  69.,  alleging  that  the  defendant,  by 
night,  afler  the  expiration  of  the  first 
hour  afler  sunset,  and  before  the  be- 
ginning of  the  first  hoiur  before  sun- 
rise, did,  by  night,  then  and  there 
unlawfully  enter  a  certain  close  &c., 
with  a  gun,  for  the  purpose  of  then 
and  there  tiJcing  and  destroying  game, 
contrary  to  the  statute  &C.,  is  good. 
Id. 

IV.  QtMPTtf,  per  Cockbum  C.  J.  and 
HiU  J.,  as  to  the  decision  in  Fletcher 
V.  CaUhrop,  6  Q.  B.  880  P    Id. 

GARNISHEE. 

H.  recovered  judgment  in  an  action 
against  S ,  and  issued  a  writ  of  fi. 
fa.,  under  which  S.\  goods  were 
seized.  On  an  interpleader  issue  be- 
tween H.  and  3/*.,  who  claimed  the 
foods  of  S,  which  were  so  seized,  3/. 
ad  a  verdict,  and  obtained  an  order 
for  his  costs,  which  were  taxed.  H. 
issued  a  writ  of  ca.  sa.  against  S.,  who 
was  arrested.  M.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.,  to  attach  the  debt  duo 
from  S.  to  H. ;  and  the  amount  was 
allowed  in  account  between  M,  and 
H.  S.  having  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  It,  v.  S, :  Held,  that  Af.  was 
a  judgment  creditor  of  H.  within  the 
meaning  of  sect.  61  :  and  that  the 
arrest  of  S.,  the  garnishee,  did  not 
extinguish  his  debt  to  H,,  or  bar  ilf.'s 
right  to  attach  it  under  that  section. 
Hartley  v.  Shemwell.  Marples  v.  Hart' 
ley,  1. 


»0  INCLOSUBE  ACT. 

W.  3.  e.  2.  «.  3.,  whicb  enkcis  that  no 
pankm  Boder  tbe  Gr«M  Se«l  tball  be 
pleadable  in  bar  to  an  impeacImienC 
bj  ike  ConiDioo*  in  FariUmctit,  rea- 
den  a  p«Han  nnder  tbe  Gicat  Seal 
wbollj  inoperaliTe  to  prcreot  im- 
peaduuent  bj  tbe  Uook  of  Commoii*, 
and  ao  get  rid  of  tbe  judgment  of, 
tbe  Hoiue  of  Lonli ;  for  that  parpoae 
a  ntauanf  panlon  mu«t  be  granted  , 
bj  Ibe  Crown:  per  CiKUMni  C.  J. 


I  J.     Tkt  Qmeem  v.  Sofet,  ' 


bj  the 

Crompt 


U,  On  tlie  trial  of  an  informatioo  ' 
for  faribeij,  filed  b^  The  AUonuf  i 
GaurJ  by  tbe  direction  of  ibe  Honse  < 
of  ConusoBB,    one    of    tbe    persons  ' 


been  bribed  bj  the  defeDdant  was 
called  ai  a  witness  t  and,  on  his  de- 
clining to  trntwer  anj  qaenions  with 
respect  to  tbe  alleged  bribery,  tbe 
connael  for  tbe  Crown  handed  bim  a 
pankm  nnder  tbe  Great  Seal :  which 
tbewitnees  aci-eptfd,  but  still  declined 
to  answer :  held,  that  tbe  possible  risk 
oT  impeachment  by  the  Uoiue  of  Com- 
mons, notwithstanding  the  nanloa 
under  the  Great  Seal,  acccHtTiw  to 
the  Act  of  Settlement,  12  &  13  IP.  3. 
e.  3. 1.  3.,  was  not  a  sufficient  ground 
to  entitle  him  to  the  privil^c  of  not 


ISCLOSURE  ACT. 
See  31ae. 


KCORPOBATED   JOHfT  STOCK 
COMPAXT  (LIMITED.) 


See  Compams, 
{Uaatri). 


laeorportied  JoaU  Slodt 


TSTXSCY. 

Declantion  lor  poods  bargaioed 
and  sdd,  and  goods  burned,  sold 
and  deliTeied.  Plea,  infancy.  Repli- 
cation on  equitable  grounda,  that  the 
defendant,  at  the  time  of  the  aocmii)^ 
pf  tbe  caosej  of  action,  with  know- 
ledge of  hi;  true  age,  ftlseU  and  frao- 
duleaUj  Tcpretoitcd  to  t^  plaintiff 


INJURY  TO  PEBSO? 

that  be,  tbe  deTendant,  was  i 
whereby  the  plaintiff  was  i 
enter  into  Ihie  cootjact  ai 
tbegoodf.  On  demnrrer, 
the  replieaftaoD  waa  no  ansi 
pte«  either  at  law,  or  m  an 
re|dication  under  sect.  8A  of' 
mon  Law  Pmcedmv  Act,  I 
18  Fid-e,  ISS.    .~      ' 


While  Ibe  deftndant'i 
were  lowerii^  bales  of  coti 
the  defendant'*  warefaoBK, 
carter  was  receiring  tbea 
loTTT,  the  plaintiff,  who  wai 
with  a  lcsT7  to  receire  a  load 
for  his  master,  at  Ibe  reqoe 
defindaitt's  cajt«-  assisted  1 
in  consequent*  of  tbe  Deg!i 
tbe  defendant**  porters,  a  bal 
ton  fell  upon  and  injored  bin 
was  no  a^igenee  or  want  o 
aUe  care  on  the  part  of  tbe 
or  of  tbe  defendant's  earter 
that  tbe  dejendant  was  not 


IXSOLVEXT. 

I.  If  a  bill  of  exchange 
(taniiallj  described  in  ibe  set 
a  party  who  has  taken  the  t 
the  In<olrent  Debtors*  Act,  I 
e.  110.,  an  unintentional  mi 
the  description,  either  of  tbi 
of  the  parties  to  it,  will  not  p 
the  insoUeDL.  BarndSo  r.  B 
279. 

IT.  AbillofexT4uuigefor4J 
30th  Oftobrr  1858,  bad  beei 
by  an  insolTent  npon,  and  : 
bj,  A^  but  in  his  •<'-bei]iile  ll 
Tent  described  the  bill  as  drai 
and  accepted  br  faimselA  an 
about  i\~rmHAtr'lS^8.  Tbe  i 
being  afterwards  sned  on  1 
pleaded  his  discharge  under 
when  the  jury  having  foond  i 
eiidence  that  the  misdeacrip 
by  mistake :  beld,  that  the  d 
was  entitled  u»  tbe  veniici. 


GREAT  SEAL,  PARDON  UNDER. 

tnent  hy  the  House  of  Cnminons,  and 
8o  get  rid  of  the  judgment  of  the 
House  of  Lords ;  for  that  purpose  a 
mtbtequent  pardon  mnat  be  granted  by 
theCrown:  perC(wAtiiriiC.J.,Croni/i- 
ton  and  UiU  JJ. ;  dubitante  Black- 
bum  J.     Jd. 

III.  On  the  trial  of  an  information 
fiir  bribery,  filed  by  The  Attorney 
General  by  the  direction  of  the  House 
ofCommons,  one  of  tlie  persona  charged 
in  the  information  to  have  been  bribed 
bj  the  defendant  was  called  aa  a  wit- 
ness ;  and,  on  his  dedining  to  answer 
any  questions  with  rcspeel  to  the  al- 
leged bribery,  the  counsel  for  the 
Crown  handed  him  a  pardon  under 
the  Great  Seal ;  which  the  witness 
accepted,  but  still  declined  t«  answer : 
held,  that  the  possible  risk  of  Impeach- 
ment by  the  House  of  Commons,  not- 
withstanding the  pardon  under  the 
Great  Seal,  according  to  the  Act  of 
Settlement,  12  &  13  W.  3.  c.  2.  j.  3., 
iras  not  a  sufEcient  ground  to  entitle 
bim  to  the  privilege  of  not  answering. 

IV.  On  the  trial  of  an  information 
for  bribery,  filed  br  the  Attorney 
General  by  the  direction  of  the  House 
of  Commons,  a  witness  who  waa 
called  lo  prove  the  fact  of  his  having 
received  a  bribe  from  the  defend- 
ant, objecied  lo  give  eviilence  on 
the  ground  that  the  elTcct  of  the 
evidence  he  was  called  upon  to 
give  would  be  to  crimiuate  himself. 
Thereupon  the  counsel  for  the  Crown 
banded  lo  ihe  witness  a  pardon  under 
the  Great  Seal,  who  accepted  it.  The 
witness,  however,  slill  objecting  to 
give  evidence,  and  the  Judge  enter- 
tuning  doubts  as  to  whether  tbc  wit< 
ness  could  be  properly  compelled  to 
answer,  notwithstanding  the  pardon, 
An  arrangement  was  come  to  between 
the  counsel  on  bolh  aides,  with  the 
sanctionof  the  Judge,  that  the  wjtnees 
should  be  directed  to  answer,  but  that 
the  opinion  of  ^lis  Court  should  be 
taken  as  to  whether  Ihe  privilege  of 
the  witness  remained  notwithstanding 
the  pardon  ;  the  counsel  for  the  Crown 
undertaking,  in  the  event  of  this  Court 
holding  the  affirmative,  to  enter  a  nolle 
{irosequi,  if  the  defendant  should  be 


GUARDIAN.  989 

convicted.  Thedefendanthavingbeen 
convicted,  this  Court  granted  b.  rule 
to  shew  cause  why  a  new  trial  should 
not  be  had  ;  and,  having  heard  it  ar- 
gued, discharged  it,  protesting  against 
the  course  pursued  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thereby  called  on  to  pronounce  a 
judgment  which  it  waa  without  autho- 
rity to  enforce.    Id. 

GUARDIAN. 
See  Appmranee  by. 

HAVEN. 
See  Great  Yarmouth  Haaen, 

HEARSAY. 
See  Evidence,  III. 

HIGHWAY. 
See  Turnpike  Road,  [L  and  II(. 

HOUSE  AGENT. 

The  plaintiff  employed  the  defend- 
ant as  house  agent  to  let  a  house  for 
her  on  commission.  In  an  action  for 
introducing  an  insolvent  tenant:  held, 
that  it  was  properly  lell  to  the  jur^ 
upon  tbc  evidence  to  aaj  whether  it 
was  part  of  the  defendant's  retainer 
to  make  reasonable  inquiries  aa  to  the 
eligibility  of  the  tenant,  fleys  T. 
Tindall,  290. 


See  Impeachnunt  by  Route  of  Contmotu. 

ILLEGITIMACY. 
A  marriage  within  the  prohibited 
degrees  of  consanguinity  or  affinity  ia 
null  and  Toid,  although  one  of  the 
partica  is  illegitimate.  The  Quitn  v. 
The  Inhaiitanls  of  Brighton,  447. 


I.  The  Act  of  SetUcment,  12  &  13 


KO  IN'CLOSURE  ACT. 

W.  3.  e.  2. 1.  3.,  which  enacts  that  no 
pardon  nnder  the  Great  Seal  shall  be 

Eleadable  in  bar  to  an  impeachment 
7  the  Commong  in  PariiaineDt,  ren- 
dcri  a  pardon  under  the  Great  Seal 
whollj  inoperative  to  prevent  im- 
peachment bj  the  Uoase  of  Commons, 
and  to  get  rid  of  the  jutlgment  of 
the  HooM  of  Lords  ;  for  that  purpose 
■  tubttqaent  pardon  miut  be  granted 
br  the  Crown:  per  Cncklmm  C.  J^ 
tSvmpbrn  and  Hill  JJ. ;  dnbitante 
BiackburB  J.  TAe  Queen  r.  Boget, 
311. 

H.  On  tlie  trial  of  an  informaUon 
for  briber?,  filed  by  Tie  Atlonuy 
Qeutnd  bj  the  direction  of  the  House 
of  Cominons,  one  of  the  persons 
charged  in  the  information  to  have 
been  bribed  by  the  defendant  was 
called  as  a  witness;  and,  on  his  de- 
clining to  answer  any  questions  with 
respect  to  the  alleged  briber?,  the 
counsel  for  the  Crown  handed  him  a 
pardnn  nnder  the  Great  Seal ;  which 
the  witness  ac«:epted,  but  stilt  declined 
to  answer :  held,  that  the  possible  risk 
uf  impeachment  bj  the  House  of  Com- 
mons, notwithstanding  the  pardon 
under  the  Great  Seal,  according  to 
the  Act  of  Settlement,  12  &  13  W.  3. 
e.  S.  I.  3.,  was  not  a  sufiicient  ground 
to  entitle  him  to  the  privilege  of 
annreriog.    id. 


INCLOSURE  ACT. 
See  Mijie. 


See  Company,  Incorporated  Joha  Slodt 


See  Compai 
(Umitea). 


INFANCY. 


Declaration  for  goods  barRuned 
and  sold,  and  goods  bargainei),  sold 
and  delivered.  Plea,  infancy.  Kepli- 
cation  on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action,  with  know- 
led^  of  his  true  age,  falsely  and  frau- 
represented  to  the  plaintiff 


ledse  of  his 
dulintly  re 


INJURY  TO  PERSON,  4c. 

that  he,  the  defendant,  was  of  full  i 
whereb?  the  pluntiff  was  induced 
enter  into  the  f»)ntract  and  lupj 
the  goods.  On  demurrer,  held  tl 
the  replication  was  no  answer  to  i 
plea  either  at  law,  or  as  an  eqniu 
replication  under  sect.  8S  of  The  Cc 
mon  Law  Procedure  Act,  1854,  V, 
18  Viet.  e.  125.   BcrOttt  t.  WeOt,  S 


V'hile  the  defendant's  port 
were  lowering  bales  of  cotton  fr 
the  defendant's  warehouse,  and 
carter  was  receiving  them  into 
lorry,  the  plaintiff,  who  was  waiti 
with  a  lorrj  to  receive  a  load  of  eoti 
for  his  master,  at  the  request  of  i 
defendant's  carter  assisted  him,  k 
in  consequence  of  the  n^iigenee 
the  defendant's  porters,  a  bale  ofc 
ton  fell  upon  and  injured  him.  Tb 
was  no  negligence  or  want  of  reasi 
able  care  on  the  part  of  the  plain 
or  of  the  defendant's  carter.  Ht 
that  the  defendant  was  not  liable 
an  action.    PotUr  v.  FtaiHaur,  6W 


INSOLVENT. 

I.  If  a  bill  of  exchange  be  si 
atantially  described  in  the  scheduU 
a  party  who  has  taken  the  beneSi 
the  Insolvent  Debtors'  Act,  1  &  2  P 
c.  UO-,  an  unintentional  mistake 
the  description,  either  of  the  bill 
of  the  parties  to  il,  will  not  prejud 
the  insolveoL  RomeUia  t.  Haliigk 
279. 

n.  Abill  of  exchange  for  45/., da 
30th  October  IS5S,  had  been  dra 
by  an  insolvent  upon,  and  accep 
by.  A.,  but  in  his  schedule  the  ini 
vent  described  the  bill  as  drawn  bj 
and  accepted  by  himself,  and  da 
about  November  1 85B.  llie  insolv 
being  afterwards  sued  on  this  1 
pleaded  his  discbat^  under  the  i 
when  the  jury  having  found  upon 
evidence  that  the  misdescription  ' 
by  mistdke :  held,  that  the  defend 
was  entitled  to  the  verdict.    Id. 


INSURANCE. 
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III.  Semble^  iper  Crompion  J .  If  an 
insolvent  knows  that  a  bill  of  exchange 
on  which  he  is  liable  has  been  indorsed 
over  to  some  person  unknown,  it  is 
better  for  him  to  say  so  in  his  schedule. 
Id, 

IV.  In  an  action  on  a  bill  of  ex- 
change dravm  and  accepted  in  Sng- 
land,  and  also  for  money  lent,  interest, 
and  on  accounts*  stated  in  England^ 
the  defendant  pleaded  a  discharge 
under  the  insolvent  law  of  the  colony 
of  Victoria^  not  alleging  that  either 
the  plaintiff  or  the  defendant  was 
domiciled  in  that  colony  :  held,  no 
answer  to  the  action.  BarUey  v. 
Hodges,  375. 

V.  Under  the  Insolvent  Debtors' 
Act,  1  &  2  Vict.  c.  no.,  it  is  not  a 
condition  on  the  non-vesting  in  the 
assignees  of  privileged  articles  of  the 
insolvent  not  exceeding  the  value  of 
20/.,  that  those  articles  be  specified  by 
him  in  his  schedule.  WiUimer  v. 
Jackliiiy  641. 

VI.  QiUBre,  when  the  value  of  such 
articles  exceeds  20/.  ?   Id, 

INSURANCE. 

I.  A  policy  of  life  insurance  mav 
be  the  subject  of  a  donatio  mortis 
caus&.  Witt,  culministrator,  v.  Amis, 
109. 

II.  ^.,  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insurance  on 
a  ship  in  the  usual  form.  At  the  time 
of  enecting  the  insurance.  A,  was  in 
possession  of  a  letter  from  the  captain, 
informing  him  that  the  ship  had  re- 
ceived injury,  which  fact  he,  without 
fraudulent  intention  to  deceive,  omit- 
ted to  disclose  to  the  underwriters. 
The  ship  was  lost,  and  B.,  one  of  the 
underwriters,  paid  to  ^.  his  amount 
of  the  insurance ;  but,  having  subse- 
quently become  acquainted  with  the 
above  circumstance,  brought  an  action 
for  money  had  and  received  against 
him  to  recover  it  back.  A,,  before  he 
was  aware  of  B,*8  intention  to  dispute 
the  policy,  and  acting  bon&  fide 
throughout,  transmitted  to  his  princi- 
pal the  money  he  had  reccivea  from 


the  various  underwriters;  with  the 
exception  of  a  certain  amount  for 
whicn  he  had  allowed  the  principal 
credit  in  a  settled  account,  and  of 
another  which,  with  the  authority  of 
the  principal,  he  had  expended  in  a 
suit  orougnt  by  him  on  behalf  of  the 
principal  against  C,  another  under- 
writer on  the  policy  :  held, 

1.  That,  in  consequence  of  the 
concealment  from  the  underwriters 
of  the  fact  stated  in  the  captain's  let- 
ter, the  policy  was  voidaole  at  the 
election  of  the  underwriters. 

2.  That  A,,  being  only  an  a^ent,  of 
which  B,  was  aware,  and  having, 
without  notice  of  ^.*s  intention  to 
repudiate  the  contract,  paid  over  to 
his  principal  the  amount  received  from 
the  underwriters,  B,  was  not  entitled 
to  recover  back  from  A.  his  amount 
of  the  insurance. 

3.  That  there  was  no  difference  in 
this  respect  between  the  money  ac- 
tually paid  over  by  A,  to  his  principal, 
and  the  moneys  which  had  either  been 
allowed  in  account  between  them  or 
expended  in  the  suit  against  C 

4.  Qiicere,  whether  1B,  would  have 
been  entitled  to  recover,  if  he  had 
not  known  that  A,  was  acting  merely 
as  agent  ?    Holland  v.  Russeu^  424. 

III.  1.  A  policy  of  insurance  was 
entered  into  with  a  Company  against 
bodily  injurv  from  any  railway  acci- 
dent directly  affecting  the  assured 
while  travelling  on  any  line  of  railway 
in  OrecU  Britain  or  Ireland  by  a  pas. 
sengers  train  propelled  by  steam 
power.  One  of  the  conditions  in  the 
deed  of  settlement  of  the  Company, 
which  by  the  terms  of  the  policy  was 
incorporated  with  it,  provided  that, 
before  payment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to 
the  directors  of  the  Company  should 
be  furnished  by  the  claimant  of  the 
death  or  accident,  together  with  such 
further  evidence  or  information,  if 
any,  as  the  directors  should  think 
necessary  to  establish  the  claim :  held,, 
that  this  must  be  understood  to  mean 
such  evidence  or  information  as  the 
directors  might  reasonably,  and  not 
'  such  as  they  might  unreasonably  and 
capriciously  require.     Braiautein  v. 


)92  ISSUE  OF  BODY. 

The  Aeddmbd  Dealh  Intartoiet  Com- 
pany, 782. 

IV.  On  a  policy  of  ioguranee,  en- 
tered into  with  a  Company,  agiiif— * 
hodily  injury  from  any  railway  ic. 
dent  directly  affectinp  the  ussured 
while  travelling  on  any  line  uf  railway 
in  OrttU  Britain  or  Ireland  by  a 
passengers  train,  propelled  by  ' 
power,  there  was  indorsed  a 
dition,  that,  in  case  or  dilTerence  of 
opinion  as   to   the   amount   of 

arbitration  of  a  person  to  be  named 
by  the  geca-etary  for  the  time  being 
of  the  Mast«r  of  the  Bolls,  and  all 
expenccs  and  costs  should  be  subject 
to  the  decision  of  such  arbitrator,  and 
the  award  made  on  such  arbitration 
was  to  be  talcen  as  a  final  settlement 
of  the  question,  and  might  be  mnde  a 
rule  of  Court :  held,  tliat  a  reference 
to  arbitration  in  the  manner  prescribed 
WAS  rendered  a  condition  precedent  to 
bringing  an  action  for  an  injury  withia 
the  policy.     Id. 

ISSUE  OF  BODY. 
See  Devitt. 


JUDGMENT. 
See  Action  on. 

JURISDICTIOS". 
I.  The  mother  of  a  bastard  child 
applied  to  a  justice,  within  twelve 
months  after  the  child's  birth,  for  a 
summons  against  P.,  the  alleged  father. 
The  summona  was  issued  by  the  jus- 
tice, but  could  not  be  served,  P.  having 
absented  himself.  On  P.'a  return, 
which  was  more  than  twelve  months 
after  the  child's  birth,  and  before 
which  time  tlie  justice  who  had  issued 
the  first  summons  had  died,  the  mother 
obtained  from  another  justice  a  second 
summons  gainst  P. ;  and,  upon  its 
coming  on  tor  hearing,  the  justices  in 
petty  session  made  an  order  adjudging 
P.  to  be  the  putative  father,  and  or- 
dering him  to  pay  a  certain  sum 
by  way  of  maintenance.     Held,  that 


JURY,  &c 

the  order  was  bad,  inasm 
by  Stat.  7  &  8  Viet.  e.  101.  (. 
jurisdiction  to  make  the  < 
limited  to  the  justice  befon 
the  first  application  is  made ;  i 
the  second  sutnmoni,  not  beinj 
by  the  same  justice,  could  not 
sidered  aa  part  of  the  original 
upon  the  first  application.  Tk 
r.Pick/ord,  77. 

II.  The  Court  of  Queen's 
has  no  jurisdiction  over  tribal 
of  the  realm  of  England,  al 
in  countries  subject  to  the 
Crown,    in  rt  Slamtrgh,  400. 

Iir.  Wherethewwipightao; 
son  in  military  aervice  are  aSo 
the  judgment  of  a  military  tribi 
which  that  tribunal  has  acted  i 
jurisdiction,  or  has  exceeded  it 
diction,  this  Court  will  int 
aliter  where  nothing  but  the  ■ 
status  of  the  party  ia  aflected 
judgment     Id. 

IV.  A  Captain  in  the  Queer 
vice,  when  stationed  with  his  re 
in  India,  was  gazetted  to  a  ma 
and  the  appointment  waa  notj 
the  general  orders  of  the  Cumm 
io-chief  in  India  at  bead  quarte 
in  the  regimental  orders.  I 
quently,  the  Capuin  harin<'  i 
to  the  Colonel  of  that  r^m 
insubordinate  letter,  was  tri< 
court  martial  in  IniUa,  was  dis 
the  service,  and  the  proceed! 
the  court  martial  tranitmitted 
Judge  Advocate  General  in  L 
three  years  afterwards,  appl 
being  made  to  this  Court  for  ■ 
rari  to  bring  up  the  judgment 
court  martial,  in  order  Uiat  it 
he  quished,  the  Court  reAu 
interfere.    Id. 


JURY,  DISCHARGE  OF  V 
OUT  GIVING  VEEDIC] 
Where,  in  a.  case  of  miaden 
Uie  jury  are  improperiy,  and  i 
the  wiil  of  the  defendant,  disc 
by  the  Judte  from  giving  a  - 
after  the  trial  has  begun,  this 
equiTalent  to  an  acquittal,  do 


JUSTICE  OF  THE  PEACE. 


LEASE. 
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it  entitle  the  defendant  to  jndj^mcnt 
quod  eat  sine  die.  The  Queen  v. 
Charlesworth,  460. 

JUSTICE  OF  THE  PEACE. 

Certificate  by. 

Where,  under  9  G.  4.  c.  31.  ss.  27— 
29.,  a  complaint  of  assault  or  battery 
hus  been  made  to  two  justices  of  the 
peace,  who  dismiss  the  complaint  and 
give  the  party  a  certificate  accord- 
ingly, the  certificate  may  be  pleaded 
in  bar  to  an  indictment,  founded  on 
the  same  facts,  charging  assault  and 
battery,  accompanied  oy  malicious 
cutting  and  wounding  so  as  to  cause 
grievous  or  actual  bodily  harm.  The 
Queen^  on  the  prosecution  of  E.  II. 
Finney^  v.  Elrington  and  another ^  688. 

Conviction  by.     Sec  Naval  Stores. 
Action  against.     See  Church  Hate. 


LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 

By  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18.  s.  124., 
if,  after  the  promoters  of  the  under- 
taking have  entered  upon  lands  which 
they  are  authorized  to  purchase,  and 
which  are  permanently  required,  any 
party  shall  appear  to  be  entitled  to 
any  interest  in  or  charge  thereon 
which  through  mistake  was  not  pur- 
chased, then  the  promoters  shall  re- 
main in  undisturbed  possession ;  pro- 
vided within  six  months  after  notice 
of  the  interest  or  charge,  in  case  the 
«amc  is  not  disputed,  or,  in  case  the 
same  shall  be  disputed,  then,  within 
six  months  after  the  right  thereto 
shall  have  been  established  by  law, 
they  pay  the  compensation  therein 
mentioned,  llie  defendants,  a  railway 
C/ompany,  under  their  Act,  which  in- 
corporated The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18., 
in  i/u/y,  1858,  entered  upon  lands  of 
which  the  mortgagor  had  been  in  pos- 
session ;  and  although  the  purchase 
money  was  not  paid  to  him,  the  parties 
were  treating  for  arrangement,  and 
the  entry  was  with  the  knowledge  and 
consent  of  the  mortgagor.  The  plain- 

VOL.  I.  3  <J 


tiff  was  mortgagee  in  fee  of  these 
land's  but  the  mortgage  was  not 
known  by  the  defendants  to  exist 
until  the  plaintiff's  attorney,  having 
discovered  the  entry  by  the  defend- 
ants, sent  a  letter  in  Avgust,  1859,  to 
the  defendants'  attorney,  asserting  the 
plaintiff's  rights.  A  correspondence 
ensued,  in  which  the  plaintifi  gave  no 
information  of  his  title  and  the  de- 
fendants did  not  dispute  his  title,  but 
asked  fur  a  short  delay  while  their  legal 
advisers  were  absent  from  Lonaim. 
In  the  following  October  the  plaintiff 
brought  eiectment.  Held,  by  the 
Court  of  Queen's  Bench,  on  the  au- 
thority of  The  Marquis  of  Salisbury 
V.  The  Great  Northeim  Railway  Com' 
pamj,  5  C.  B,  N.  S.  174,  that  the 
plaintiff  might  bring  ejectment  to 
establish  his  title,  though  execution 
upon  the  judgment  would  be  stayed 
for  SIX  months.  Held,  by  the  Excne- 
quer  Chamber  (reversing  the  judg- 
ment of  the  Queen's  Bench),  tlmt 
ejectment  could  not  be  maintained, 
inasmuch  as,  the  title  not  being  in 
dispute,  the  above  enactment  gave 
the  defendants  a  right  of  possession 
for  six  months  after  notice  of  the 
plaintiff's  claim.  Jolly  v.  The  Wini' 
oledon  and  Dorking  Railway  Company^ 
807. 

LEASE. 

By  agreement,  not  under  seal,  plain- 
tiff agreed  to  let,  and  defendant  to 
hire,  certain  premises  for  seven  years ; 
and  it  was  further  agreed  that  a  good 
and  sufiicient  lease,  embodying  the 
terms  of  the  agreement,  should  be 
prepared,  at  the  joint  expence  of  the 
parties.  In  an  action  for  not  accept- 
ing a  lease :  held  that,  though  the 
instrument  was  void  as  a  lease  by  stat. 
8  &  9  Vict.  c.  106.  #.  3.,  it  was  good  as 
an  agreement.    Bojtd  v.  Hosting,  37L 


LETTER  OF  ALLOTMENT. 
See  Company, 

LICENCE. 
See  Alehouse  Licence, 
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LIMITATIONS,  STATUTE  OF. 

On  the  iluj  or  the  eipiratioa  of  a 
wril  of  eummons  issued  under  The 
Common  Lnir  Procedure  Act,  18S2 
(15  &  16  Vict.  e.  76.),  Ite  plaintiflB' 
attorney  atlcndcd  at  the  office  lor  the 
purpose  of  lia^ing  it  renewed,  and 
paid  tlie  Ice  ;  but  being  auddeulj 
called  anoj  omitted  to  get  the  seal 
impressed  iu  pursuance  of  sect.  11, 
and  did  oot  discover  the  mistake  until 
it  nas  too  lute  to  keep  the  writ  alive 
hj  resealin?,  so  as  to  save  the  Statute 
of  Limitations :  held,  that  the  Court 
had  nopoirer  to  direct  (he  officer  to  im- 
press the  seal  on  the  writ  as  of  the  da^ 
when  the  attorney  applied  to  have  it 
renewed;  but  that  it  would  have  heen 
otherwise  if  (he  omission  to  rescal  the 
writ  had  been  occasioned  b;  a  fault 
«f  the  officer  of  the  Court,  Nazer 
andothert  v.  Wade  and  anuther,  72S. 

LOCAL  AND  PERSONAL  ACT. 
The  defendant  was  agent  for  B , 
the  non-resident  owner  of  houses  in 
a  district  subject  to  a  local  Act. 
Works  had  been  done  bj  the  Com- 
missioners for  cxecu^ne  the  Act,  the 
expenees  of  which,  under  the  provi- 
sions of  the  Act,  the^  charged  on  the 
owners  of  the  adjoining  houses.  No- 
tice had  been  frivea  to  the  defendant 
as  if  he  had  been  owner  of  these 
tiouses,  calling  on  him  to  pa;  the  pro- 

forlion  chargeable  in  respect  of  them, 
le  attended  at  a  meeting  of  the  Com- 
inissioneri,  and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  waa^nnt  the  owner 
of  the  bouses,  and  that  B.  was.  He 
w:is  told  that,  if  he  did  nnt  paj,  legal 

Eroceedings  would  be  taken  against 
im.  Ill  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
dui:ed,  and  time  was  given  to  him  to 

Eaj  it  in  three  instalments,  for  which 
e  gave  three  promissorv  notes.  In 
an  notion  upon  the  notes  by  the  Cum- 
nii  sail  III  ers,  held  that  there  was  a  suf- 
ficient consideration  for  the  notes  in 
the  cimipromise.  Cook  and  othert  v. 
Wi-igkt,  559. 

See  also  General  limt. 


I.  Sect.  55  of  the  T.rf>cal  ( 
ment  Act,  1856  (21  &  22  Vtet. 
whieh  provides  that  the  geiiei 
trict  rates'  under  the  Act  *1 
levied  "  upon  the  occupier  of  i 
kinds  of  property  as  by  the  1 
force  for  the  time  being  are  or . 
assessable  to  any  rate  far  the  r 
the  poor,"  has  reference  to  t 
scription  of  the  property,  not 
character  of  its  occnpation  in  tl 
ticular  instance ;  and  makes  as» 
to  the  district  rates  all  property 
from  its  nature,  is  prituft  facie 
able  to  poor  rale.  Onordii 
Toxteth  Park,  appelianU,  v.  Tin 
Board  of  ffoM  of  ToxUA 
rtipondentt,  167. 

II.  7.,  an  extra  paracbial 
mwntaining  \\a  own  poor,  consii 
two  districts :  one  within  the  bo 
of  £.,  the  other  "  the  rural"  di 
not  within  I..  The  guardians 
built  a  workhouse  and  work 
hospital  within  ihe  rural  di 
which  were  used  for  the  wholt 
only  for  the  whole  of  T.  The 
Board  of  Health  for  the  rural  d. 
having  made  a  general  district  n 
that  district ;  Held,  that  the  guai 
of  T.  were  liable  to  assesamenl, 
cupiers  of  properly  assessable  fi 
relief  of  (he  poor,  within  Ihe  me 
of8ect.55of  8tat.2I  &  22  Via. 
Id. 

III.  The  ratepayers  of  a  plae 
having  a  known  or  defined  boui 
petitioned  the  Secretary  of  Slai 
the  Home  department,  under 
16  of  The  Local  Government 
1859,  21  &  22  Vict.  c.  98.,  to  set 
boundary,  for  the  purposes  of  the 
the  petition  stating  the  pro 
boundaries.  The  Secretary  of 
appoiii(ed  an  inspector  to  inquin 
the  inspector  reported  in  favour  i 
proposed  boundaries,  subject  toe 
alterations  hy  which  cerlaiii  prop 
beyond  the  proposed  boundaries 
included  in  the  district.    On  tin 


LUNATIC. 


MAINS. 
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of  January y  1861,  the  Secretary  of 
State  made  an  order  adopting  the  pro- 
posed boundaries  with  the  alterations, 
and  directed  that  from  and  afler  that 
date  the  boundaries  therein  set  forth 
should  form  the  boundaries  of  the 
district.  In  pursuance  of  the  order,  a 
meeting  of  the  ratepayers,  to  decide 
as  to  the  adoption  of  the  Act  within 
the  district,  was  held  on  the  16th  Feb- 
ruary, at  which  a  resolution  for  its  a- 
doption  was  carried.  On  the  7th  March^ 
S,,  a  ratepayer  who  occupied  property 
in  the  district,  appealed  against  this 
resolution  to  the  Secretary  of  State, 
upon  the  ground  that  his  property  was 
not  comprised  within  the  tx>undary 
from  witnin  which  the  petition  pro- 
ceeded. The  Secretary  of  State  again 
directed  the  inspector  to  inquire,  and 
upon  his  report  thereon  made  an  order, 
dated  the  2l8t  of  April,  dismissing  the 
appeal,  and  directing  that^  after  one 
month  from  the  date  thereof,  The 
Local  Government  Act,  1858,  should 
have  the  force  of  law  within  the  dis- 
trict. Upon  motion  for  a  certiorari  at 
the  instance  of  S.  to  remove  the  order 
of  the  15th  o£  January,  on  the  ground 
that  it  was  ultra  vires  of  the  Secretary 
of  State  to  make  it : 

1.  Held;  by  Wightman  and  Black' 
hum  J  J.,  Cockbum,  C.  J.  dubitante ; 
that  if  the  Secretary  of  State  had  ex- 
ceeded the  powers  conferred  upon  him 
by  the  Act,  still  the  application  for  a 
certiorari  was  too  late,  the  resolution 
for  the  adoption  of  the  Act  having,  by 
sect.  20,  acquired  the  force  of  law 
within  the  district. 

2.  Qu(Bre,  whether  the  Secretary  of 
State,  under  sect.  16,  has  power  to 
alter  the  boundaries  proposed  in  the 
petition  so  as  to  extend  or  diminish  the 
area  of  the  district  ?  Ex  parte  Smithy 
412. 

LUNATIC. 
See  Pauper  Lunatic, 


LUNATIC  ASYLUMS  ACT. 

Sec  Quarter  Sessions,  Case  reserved  by, 
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MAINS. 
See  Toums  Improvement  Clauses  Act* 

MALICE. 
See  Church  Rate, 


MANDAMUS. 

I.  Qusere  whether,  under  any  cir- 
cumstances a  mandamus  lies  to  compel 
a  party  to  institute  legal  proceedings 
against  another?  The  Queen,  on  the 
prosecution  of  The  MayoTy  Aldermen 
and  Burgesses  of  Southampton,  v.  The 
Commissioners  of  the  Port  of  South' 
ampton,  6, 

II.  A  duty  having  been  imposed 
upon  a  party  pj  statute  to  levy  certain 
moneys  from  other  parties,  and  pay 
over  to  another  a  portion  of  the  sums 
levied:  a  mandamus  was  issued  di- 
recting him  "to  take  the  necessary 
and  legal  measures  and  proceedings, 
for  obtaining  and  recoverin*j payment:** 
Held,  per  Crompton  and  Blackburn  J  J. 
(Cockhum  C.  J.  dissentiente),  that  the 
words  "  legal  measures  *'  did  not  ne- 
cessarily mean  the  instituting  legal 
proceedings.    Id, 


III.  Semble  that  a  mandamus  maybe 
issued  against  a  party  for  a  matter  in 
respect  of  which  he  is  liable  to  an  ac- 
tion or  to  a  suit  in  equity.  Id, 

IV .  The  mandatory  part  of  a  writ  of 
mandamus  may  be  very  general ;  but 
the  return  must  be  very  minute  in 
shewing  why  the  party  did  not  do 
what  he  was  commandea :  per  Cromp' 
ton  and  Blackburn  JJ. 

V.  The  Metropolitan  Local  Manage* 
ment  Act,  18  &  19  Vict,  c.  120,  s.  69., 
enacts  that  the  vestry  of  every  parish 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  for 
effectually  draining  their  parish :  pro- 
vided that  no  new  sewer  shall  be  made 
without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man- 
damus to  the  vestry  of  one  of  these 


MARINE  INSURANCE. 


parishes,  commanded  tbcm  to  make 
Finli  sewers  as  might  be  necessorj  for 
(Imiiiing  a  pBrtii:ulnr  part  of  the 
pai'iiih,  nnd  to  take  all  necessarj  steps 
111  that  behalf:  held  defective:  first, 
Lccanse  it  did  not  shew  a  present  dutj 
io  make  the  sewers :  secondly,  because 
it   ordered   the   defendants  to  make 


VI.  When  a  special  case^u  stated 
for  the  opinion  of  the  Court,  and  the 
parties  agree  that,  in  the  event  of  the 
Court  giving  judgment  for  the  plwn- 
tiir,  a  mandamus  may  issue  against  the 
defendant :  Held,  by  the  Exchequer 
Chamber,  that  this  must  be  under- 
stood to  mean  if  the  Court  thinks  fit 
that  it  shall  do  so.  iVicAoU  and  olhert 
V.  AUtn,  916. 

VII.  So  if  the  agreement  had  been 
that  a  mandamus  thall  issue :  dubi- 
tsntefPrKsjJ.    Id. 

MARINE  INSURANCE. 

1.  Where  goods  are  insured  bj  a 
policy  of  marine  insurance  in  the 
ordinary  foi-m,  the  expression  "nar- 
Tiuited  free  fi-om  particniar  average  " 
is  not  confined  to  losses  arising  from 
injury  to,  or  delerioration  of  the  goods 
themselves ;  but  is  eiiuivalent  to  a  sti- 
pulation against  total  loss  and  general 
average  only  ;  and,  consequently,  in- 
cludes expenccs  incurred  in  relation  to 
the  goods.  Great  Indian  Peninsular 
Huiltcay  Company  v.  Saunders,  41. 

2.  A  quantity  of  iron  rails  was 
ebipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship 
lost  ur  not  lost.  The  shippers  insured 
them  by  a  policj  in  the  ordinary  form 
"  warranted  free  from  particular  ave- 
rugc,  unless  the  ship  be  stranded,  sunk 
or  burnt."  The  ship  was  neither 
sunk,  stranded,  nor  burnt,  but  there 
was  a  constructive  total  loss  of  her 
b^  perils  of  the  sea.  The  rails  were 
saved,  and  sent  on  in  other  vessels  to 
their  destination,  for  which  (he  insured 
was  compelled  to  pay  freight  to  nn 
amount  not  exceeding  the  tbIuc  of  the 


rails.  Held,  that  this  Ireighi 
recoverable  tinder  the  policy. 
3.  Quiere,  whether  an  uni 
on  a  policj  against  total  I 
with  the  usual  clause  author 
assured  to  sue  and  labour  for 
servatioD  of  the  subject  matt 
insurance,  is  liable  for  expe 
curred  bj  tho  assured  for  the 
of  securing  the  subject  raattc 
insurance  from  a  state  of  per 
might  have  resulted  in  s  total 
did  not?   Id. 

II.  A  person  poasessed  of 
in  Tht  Atlantic  Telegraph  C 
established  for  the  purpc/se  □ 
down  a  submarine  electric  c 
tween  the  Uttited  Kingdom  ai 
riea,  insured  the  same  b^  a  [ 
tlie  ordinary  form  of  a  policy  ol 

firessed  to  be  "  at  and  from  the 
Cingdom,  sa^  from  Loadm,aai 
soever  the  risk  maj  commence 
Allanlie    Ocean,    and    at    and 

steamer  or  steamers,  to  the  j 
places  of  dcsti  nation,  both  in  the 
Kingdom  *—  the  Continent,  is 
peninsular  of  .i4»i«Tiea,  ^j"  the 
or  other  possessions  of  Ameriea 
ding  and  containing  all  and  ev 
cident,  danger  and  risk  that  i 
incurred  at  sea  or  on  land  in  all 
boats,  ships  and  craft  whalsnei 
wheresoever,  until  the  final,  co 
and  successful  laying  down  of  I 
Ian  Ac  Telegraph  cable,  from 
to  shore."  The  usual  blar 
the  name  of  the  ship  was  fil 
thus ;  any  ship  or  shi[is,  or  stea 
steamers,  or  craft  as  aborc  ;" 
the  valuation  clause  the  subject 
Burance  was  to  be  taken  as  "i 
lOOM.  share  in  The  Allaalie  Tel 
Compani/,  said  share  valued  at 
In  case  of  loss  the  part  saved 
sold  or  appraised  for  the  bet 
the  underwriters-  The  insuran 
tained  the  common  memorandui 


that  the  insurance  should  "coi 
include  the  successful  working 
cable  when  laid  down."     An  < 
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cable  extending  from  the  Irish  to  the 
North  American  coast  was  finally  laid 
down  afler  a  previous  abortive  attempt, 
during  which  a  portion  of  it  was  lost  Dy 
perils  of  the  seas ;  and  on  the  second 
attempt,  during  which  more  cable  was 
lost,  a  quantity  of  superfluous  cable 
was  taken  out  to  meet  contingencies. 
It  was,  however,  found  impossible  to 
maintain  electrical  communication, 
sufficient  for  telegraphic  purposes, 
and  the  telegraph  was  abandoned.  The 
cause  of  the  failure  was  the  imperfect 
insulation  of  the  copper  wire  along 
which  the  electric  fluid  passed,  arising 
from  defect  in  the  outer  covering  by 
which  it  was  protected  from  external 
contact ;  whicli  defect  was  occasioned 
by  accident  prior  to  the  shipment  of 
the  cable  and  the  commencement  of 
the  risk,  aggravated  by  the  action  of 
the  sea,  and  arose  from  the  chemical 
action  of  the  sea  water  on  the  interior 
of  the  cable,  and  not  from  any  mis- 
chief done  by  the  mechanical  action 
of  the  sea :  held, 

1.  That  this  was  not  an  injury  caused 
by  "  perils  of  the  seas." 

2.  In  an  action  on  the  policy  with 
respect  to  the  portion  of  the  cable  lost 
by  perils  of  the  seas :  held,  that  the 
plamtifF  was  entitled  to  recover  as  for 
a  partial  loss. 

3.  In  the  same  case :  held  also  that 
the  warranty  against  partial  average 
was  applicable,  and  consequently  that 
the  plaintifT  could  not  recover  unless 
a  loss  of  3Z.  per  cent,  had  been  sus- 
tained. 

4.  Held  also,  in  the  same  case,  that 
in  assessing  the  damages  the  value 
of  the  whole  cable  that  ever  was 
exposed  to  peril,  including  the  portion 
lost,  must  be  ascertained  according 
to  its  cost,  when  shipped  free  on 
board ;  and  that  the  proportion  be- 
tween that  value  and  tne  loss  actually 
incurred  by  the  perils  insured  against 
would  give  the  per  centage  payable 
by  each  underwriter  on  his  subscrip- 
tion. 

5.  Held  also  that,  in  applying  the 
above  principle,  that  portion  of  the 
cable  which  was  lost  m  the  first  at- 
tempt to  lay  down  the  cable,  and  which 
it  became  necessary  to  replace  by  new 
cable,  should  be  estimated  at  the  cost 


of  the  substituted  cable ;  but  that  as 
regarded  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  asainst 
accideilt,  it  might  be  reasonable  to 
consider  how  far  such  cable,  if  not 
lost,  would  have  been  depreciated  in 
marketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  cir- 
cumstances.    Paterson  v.  Harris,  336. 

MARRIAGE. 

I.  The  marriage  of  a  man  with  the 
daughter  of  the  half  sister  of  his  de- 
ceased wife  is  null  and  void  by  stat. 
5  &  6  \V,  4.  c.  54.  The  Queen  v.  The 
Inhabitants  of  Brighton,  447. 

II.  A  marriage  within  the  prohibited 
degrees  of  consanguinity  or  afiinity  is 
null  and  void,  although  one  of  the 
parties  iMllegitimate.    Id, 

MASTER  AND  SERVANT. 

I.  Declaration  stated  that  defend- 
ants were  owners  of  a  coal  mine,  and 
plaintiff  was  employed  by  defendants 
as  a  collier  in  the  mine,  and  in  the 
course  of  his  employment  it  was  ne- 
cessary for  him  to  descend  and  ascend 
through  a  shaft  constructed  by  de- 
fendants ;  that  by  the  negligence  of 
defendants  the  shaft  was  constructed 
unsafely,  and  was,  by  reason  of  not 
being  sufficiently  lined  or  cased,  in  an 
unsafe  condition,  which  defendants 
well  knew  :  and  by  reason  of  the  pre- 
mises, and  also  by  reason,  as  defend- 
ants well  knew,  of  no  sufficient  or 
proper  apparatus  having  been  pro- 
vi<led  by  defendants  to  protect-plain- 
tiff  from  injuries  arising  from  the  un- 
safe state  of  the  shaft,  a  stone  fell 
from  the  side  of  the  shaft  on  the  head 
of  the  plaintiff,  and  he  was  danger- 
ously wounded.  Plea,  not  guilty. 
At  the  trial  it  was  proved  that  o., 
one  of  the  two  defendants,  was  man- 
ager of  the  mine,  and  that  it  was 
worked  under  his  personal  superin- 
tendence ;  and  that  the  plaintiff  was 
not  aware  of  the  state  of  the  shaft. 
The  jury  found  that  the  defendants 
were  guilty  of  personal  negligence. 
Held, 


)0a         MATEBIAL  FACT. 

1.  Oa  moti<»i  to  enter  «  noiunit, 
that  on  this  finding  of  the  jnrj  S.  wai 
liable,  and  Ifacrefore  the  other  defend- 


to  allege  penonal  knowledge  in  the 
defendanta  of  the  itste  o(  the  shaft, 
and  therefore  the  action  was  main- 
tainable.    MeOori  t.  Shaw,  437. 

II.  While  the  defendant's  porters 
were  lowering  bAles  of  cotton  from  the 
defendant's  warehouse,  and  bis  carter 
was  receiving  them  into  Us  loirj,  the 
plaintiff',  who  was  waiting  with  a  lorr^ 
to  receive  a  load  of  cotton  for  his 
roaster,  at  the  request  of  the  defend- 
ant's carter  asust^Kl  him,  and  in  con- 
sequence of  the  negligence  of  the  de- 
fendant's porters,  a  bale  of  cotton  fell 
upon  and  injured  him.  There  was  no 
negligence  or  want  of  reasonable  care 
on  the  part  of  the  plsLntiff"  or  of  the 
defendant's  carter.  Ileld,  that  the  de- 
fendant was  not  liable  to  an  action. 
JWier  V.  Frndkner,  800. 

III.  The  Factors'  Acts,  6  0. 4.  e.  94. 
and  a  S  6  Vid.  c.  39.,  do  not  apply 
to  the  ca«e  of  master  and  servant. 
Lamb  V.  Attenboroiigh,  831. 

MATERIAL  PACT. 
CoDcealmeDt  of.    See  Iiuuranee,  II. 


UEMOBAIfDA. 
Trin^  Vacation  1861,  640. 
JftcAarfnuM  Term  and  Vacation  1861,824. 

MERCHANTS  CLERK. 
See  Factor,  II, 


The  Merchant  Shipping  Act,  18S4, 
17  &  18  Viet.  e.  104.,  enacts  that  "  the 
certificate  of  regiatrj  shall  be  used 
only  for  the  lawful  navigation  of  the 
■hip,  and  aliaU  not  be  subject  to  de- 


his  controul  to  the  person  for  the  I 
being  entitled  to  the  cuatodj  tl 
for  ie  p  -       ■   ■      -  ■ 


METROPOLIS  fte.  ACT. 

tentioD  by  reason  of  any  title,  '. 
charge,  or  interest  whatsoever  w! 
any  owner,  mortgagee,  or-other  pe 
nay  have  or  claim  to  have  on  o 
the  ship  described  in  such  certific 
and  if  any  person  whatever"  "ref 
'  I  deliver  up  such  cei 

his  possesEJon  o 

'  e  person  for  tbe  I 
I  Uie  cuatodj  Uk 
I  porpoaes  of  such  lawful  n 
n,"  proceedinga  may  be  ti 
Deiore  a  justice ;  "  and  -unless  : 
proved"  "that  there  waa  reason 
cause  for  such  refotal,  the  oBei 
shall  incor  a  penalty  not  exceei 
loot." ;  which,  or  any  part  of  wl 
by  sect.  S24,  the  jurtice  maj^,  ii 
thinks  fit,  direct  to  be  applied  in  e 
pensating  any  person  for  damage 
tained  bv  him  in  consequence  of 
wrongful  act. 

Held,  by  the  Court  of  Que 
Bench,  and  affirmed  in  the  Ezchei 
Chamber,  but  with  hesitation, 

1.  That  the  effect  of  sect.  50  i 
make  any  pledge  of  the  certifii 
for  any  purpose  whatever,  tbc 
fbr  a  good  consideration,  illegal 
void  ;  and,  consequently,  an*  deli 
of  a  certificate  so  pledged  illegal. 

2.  That,  where  the  person  enti 
to  the  custody  of  the  certificate 
the  purposes  of  navigation  ia  alw 
owner  of  the  ship,  he  haa  a  rigl 
action  against  the  part^  so  detai 
the  certificate,  in  addition  to  his 
medy,  in  the  former  character, 
complaint  before  a  justice.  And 
though  he  be  himself  the  pledger, 
for  a  good  consideration. 

3.  Qutere,  by  the  Court  of  Qa< 
Bench,  whether  an  action  at  law  w 
lie,  by  the  party  merely  entitled  ti 
custody,  for  the  detainer  made  un 
ful  by  tbc  penal  part  of  the  enactlt 
if  it  would,  tembU  that  the  decUn 
should,  in  that  case,  aver  alisent 
reasonable  cause.    WiUji  r.  Crmc 
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the  passing  of  The  Metropolis  Local 
Management  Act,  1855,  18  &  19  Vict, 
c.  120.|  governed  by  local  Acts, 260,S, 
c.  cxiv.  and  5  O,  4.  c.  Ixxiv.  Under 
these  local  Acts  the  vestry  of  the 
parish  was  to  appoint,  annually,  a 
select  vestry,  which  select  vestry  was 
to  nominate,  annually,  "  Governors 
and  Directors  of  the  poor  of  the  said 
parish,**  who  were  to  make  rates  for 
the  relief  of  the  poor  of  the  said 
parish.  Held,  that  the  power  to  ap- 
point the  governors  and  directors  was, 
since  the  passing  of  stat.  18  &  19  Vict, 
c,  1*20.,  transfen'cd  to  the  new  vestry 
directed  to  be  appointed  by  that  Act, 
either  under  sects.  8,  90,  of  that  Act, 
or  under  sect.  3  of  the  amending  Act, 
19  &  20  Vict.  c.  112.  The  Queen,  on 
the  prosecution  of  the  Churchwardens 
At.  of  St,  John  SouUiwcark,  resps,^  v. 
lie7uUe,  appt,f  54. 

II.  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict,  c.  120.,  em- 
powers the  vestry  or  district  board  of 
the  parish  or  ciistrict,  if  necessary, 
to  convert  an  insufficient  privy  into 
a  watercloset.  The  Vestry  of  St, 
Luke*s^  Middlesex^  appellants,  v.  Lewis, 
respondent,  865. 

III.  In  a  parish  included  in  Sche- 
dule A.  to  The  Metropolis  Local 
Management  Act,  18  &  19  Vict, 
c,  120.,  the  vestry,  in  consec[uence 
of  complaints  of  the  condition  of 
two  privies  to  four  houses  in  a  court, 
served  upon  the  owner  a  notice  to  do 
certain  works,  which  he  complied  with 
80  far  as  to  fix  pans  to  the  closets,  but 
not  in  providing  water  supply.  The 
surveyor  to  the  vestry,  after  due 
notice  to  the  owner,  entered  upon  and 
inspected  the  premises,  and  opened 
the  drains  passmg  under  the  footway 
pavement  and  connecting  the  privies 
with  the  sewer,  which  were  found  to 
be  choked  and  blocked  up.  These 
drains  he  cleansed  and  put  in  order  at 
the  expence  of  the  vestry,  which  then 
served  notice  on  the  owner  requiring 
him  to  find  water  supply  to  the  closets, 
to  which  no  attention  having  been 
paid,  the  vestry,  after  giving  notice  of 
their  intention  to  do  so,  entered  on 
the  premises  by  their  officers,  and 


fixed  a  cistern  upon  the  roof  of  the 
privies,   removing  the  roof  and  also 
three  courses  of  brick  work  on  the 
upper  side  or  pitch   thereof  for  the 
purpose  of  procuring  a  level  base  for 
the  cistern ;  the  roof  was  not  replaced 
but    the  lower  part  of  the   cistern 
formed  a  new  roof.    They  also  fitted 
the    necessary    plumber*s    work   for 
connecting  the  cistern  with  the  pipes 
of  the  water  company,  and  also  the 
pipes  connectin/^  the  cistern  with  the 
pans  of  the  closets,  and  they  also 
fixed  new  seats  in  the  privies.     When 
the  officers  entered  on  the  premises 
to  do  the  above  work,  the  pans  of  both 
the  privies  were  filled  and  choked  up 
with  filth,  and  the  seats  and  floor  were 
covered  with  filth  in  consequence  of 
the  want  of  water  supply.    Held  that, 
under  the  Act,  the  vestry  were  entitled 
to  do  what  they  had  done,  and  to 
recover  the  expenses  from  the  owner 
of  the  houses.    Id, 

IV,  The  Metropolitan  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.  s,  69., 
enacts,  that  the  vestry  of  every  parish 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  for 
efiectually  draining  their  parish  :  pro- 
vided that  no  new  sewer  shall  be  made 
without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man* 
damns  to  the  vestry  of  one  of  these 
parishes,  commanded  them  to  make 
such  sewers  as  might  be  necessary  for 
draining  a  particular  part  of  the  parish 
and  to  take  all  necessary  steps  in  that 
behalf :  held  defective :  first,  because 
it  did  not  shew  a  present  duty  to  make 
the  sewers ;  secondly,  because  it 
ordered  the  defendants  to  make  them 
without  shewing  that  the  approval  of 
the  Metropolitan  Board  had  been 
obtained.  The  Queen  v.  The  Vestry 
of  Saint  Lukes,  Chelsea,  903. 


MILITARY. 


Status. 


Where  the  civil  rights  of  a  person  in 
military  service  are  affected  by  the 
judgment  of  a  military  tribunal,  in 
which  that  tribunal  has  acted  without 
jurisdiction,  or  has  exceeded  its  juris- 


diction,  this  Court  will  interfere;  all- 
ter,  where  nothing  but  the  military 
BUluB  of  the  pflrty  is  afTected  b^  the 
judgment.     In  re  Mantergh,  400. 

Tribunal. 

I.  Where  the  mil  rights  of  a  person 
in  military  service  ere  afTected  Dy  the 
judgment  of  a  military  tribunal,  in 
which  that  tribunal  baa  acted  without 
jurisdiction,  or  baa  exceeded  ils  juris- 
diction, this  Court  will  interfere ;  aliter 
where  nothing  but  the  military  status 
of  the  party  is  affected  by  the  judg- 
ment.    In  re  Maniergh,  41)0. 

IT.  A  Captain  in  the  Queen's  service, 
when  stationed  with  bis  regiment  in 
ladia,  was  gazetted  to  a  majority^ ; 
and  the  appointment  was  notified  in 
the  ceiieral  orders  of  tbe  Cnmmantlcr- 
in-ehiefin  India  at  bead  quarters,  and 
in  the  rcgitnentnl  orders.  Subse- 
quently, the  Captain  having  written  to 
^e  Colonel  of  that  regiment  an  insu- 
bonlinnte  letter,  was  tried  by  couM 
martial  in  India,  was  dismissed  tha 
service,  and  the  proceedings  of  tht 
court  martial  Iranamitled  to  tbe  Judge 
Advocate  General  in  Loitdoa:  three 
yeard  after  wards,  application  being 
made  to  this  Court  for  a  certiorari  to 
bring  op  the  judgment  of  the  courl 
martini,   in   nrder   that.it   might   be 

Quashed,  tbeCourt  refused  to  interfere. 
d. 


Declaration  allcgctl  that  the  plain- 
tiff was  lawfully  possessed  of  lands,  ye; 
tbe  defendants  so  wrongfully,  care- 
lessly, negligently  and  improperly,  and 
without  leaving  nny  proper  or  suffi' 
cient  support,  ^forked  mines  under 
the  land,  that  great  parts  of  it  fell  in. 
whereby  the  plainliff's  interest  in  the 
land  was  dclei'ioratcd,  and  a  mare  oi 
tbe  plaintiff  was  killed.  Third  plea. 
as  to  working  the  mines  wilhoui 
leaving  any  proper  or  sufficient  sup- 
port, that  in  the  reign  of  George 
the  Second  an  inclosure  Act  was 
passed,  by  which,-  afYer  recitini;  thai 
the  lord  of  the,  manor  of  W.  was 
seised  of  the  soil  of  tbe  eomtnons, 
parcel  of  the  manor,  and  of  coal  minei. 


under  the  iame,  and  cirt&in  persoi 
were  entitled  to  the  ri^ht  of  commo 
in  the  commons,  and  being  willing  an 
deeiroua  to  improve  their  estates  an 
propcrtiea,  and  that  the  said  commoi 
might  he  cultivated  and  improve< 
and  rendered  of  some  use  and  vilii 
had  aajeed,  with  the  consent  of  tli 
lord,  t  nat  tbe  same  should  be  enclose) 
allotted  and  divided  amongst  them, 
was  enacted  that  the  commons  shonl 
be  set  out,  awardeil  and  divided  aeon 
dingly  ;  and  that  the  lord  should  hoi 
and  eujoy  the  mines  under  the  cna 
mons  so  to  be  allotted  and  dividei 
together  with  all  convenient  an 
necessary  ways,  and  liberty  of  lavir 
ways  over  tbe  same,  and  of  searchir 
for  and  working  the  mince,  as  fully  i 
if  tbe  Act  had  not  been  passed,  witl 
out  making  any  satisfaction  for  i 
doing;  and  after  reciting  that  dama< 
might  be  done  to  persons  by  reason' 
the  searching  and  working  the  min< 
by  the  lord  under  their  allotments, 
was  enacted,  that  when  any  perst 
shoulil  sustain  damage  in  bis  allotmei 
by  the  searching  for  and  working  oft! 
mines  therein,  or  the  laying  of  wa; 
therein,  compensation  to  be  assess! 
by  oie  or  more  justices  of  tbe  peai 
should  be  made  to  hiai,  and  borne  I 
the  occupiers  of  tbe  allotments  in  tl 
same  township.  That  the  commoi 
were  allotted  and  divitled  under  tl 
said  Act,  and  the  land  of  the  plaint 
was  parcel  of  the  said  common 
That  from  time  immemorial  up  to  tl 
passing  of  the  Act,  tbe  lord  and  li 
assigns  had  been  used  and  accustomi 
as  of  right  tn  search  for,  win  and  wol 
the  mines  under  the  commons  withe 
leaving  any  support  lor  the  Ian 
under  which  the  mines  were  situs 
and  without  making  any  satisfactii 
3i;d  by  Bl 
t  from  tbe  time  of  passi' 
the  Act  the  mines  had  been  so  work( 
without  leaving  nny  support;  a 
that  the  defendants  worked  the  mir 
under  a  lease  thereof  from  the  loi 
On  demurrer,  held,  that  the  plea  w 
bad,  such  a  prescription  bavins  be 
held  void,  as  unreasonable,  ia  Biii 
T.  EaH  OraneilU,  5  Q.  B.  701. 

Fourth    plea,   as    to   working    t 
mines   witbaut    leaving    proper   a 
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sufBcicDt  support,  that  the  lord  of  the 
manor  of  FF.  was  seised  in  fee  of  the 
mines  within  the  manor,  and  that,  for 
forty  years  next  before  the  commence- 
ment of  action,  the  lord  and  his  tenants 
had  been   used    and    accustomed   of 
right    to    work    the   mines    without 
leaving   any   support   for  the    lands 
under  whicn  the  mines  were  situate, 
and  justifying    the    working  of  the 
mines  as  tenants  to  the  lord  in  the 
exercise  of  the  said  right  and  custom. 
The  fifth  plea  was  similar,  alleging  the 
custom    for    twenty   years.     On   de- 
murrer, lield  that  these  pleas  were  bad 
as  they  did  not  shew  any  acts  done  on 
the  plaintifTs  land  ;  and  acts  done  on 
the   land   of  another,  although  done 
as  of  right  for  twenty  or  forty  years, 
could  not  affect  the  plaintiff's  rights. 
Blackett  V.  Bradley  and  others^  940. 

MISDESCRIPTION  IN  SCHE- 
DULE. 

I.  If  a  bill  of  exchange  be  substan- 
tially described  in  the  schedule  of  a 
party  who  hsis  taken  the  benefit  of  the 
Insolvent  Debtors*  Act,  1  &  *2  Vict. 
c,  1 10.,  an  unintentional  mistake  in  the 
description,  either  of  the  bill  or  of  the 
parties  to  it,  will  not  prejudice  the  in- 
solvent.    liomeUio  v.  HallaghaJi,  27 i>. 

II.  A  bill  of  exchange  for  45/.,  dated 
30th  October  1 858,  had  been  drawn  by 
an  insolvent  upon,  and  accepted  by, 
A.,  but  in  his  schedule  the  insolvent 
described  the  bill  as  drawn  by  A.  and 
accepted  by  himself,  and  dated  about 
November  1858.  The  insolvent  being 
afterwards  sued  on  this  bill,  [)leaded 
his  discharge  under  the  Act,  when  the 
jury  havin<5  found  upon  the  evidence 
that  the  misdirection  was  by  mistake: 
held,  that  the  defendant  was  entitled 
to  the  verdict.    Id, 


III.  Semble,  per  Cromptnn  J.  If  an 
insolvent  knows  that  a  bill  of  ex- 
change on  which  he  is  liable  has  been 
indorsed  over  to  some  person  un- 
known, it  is  better  for  him  to  say  so 
in  his  schedule.   Id. 

MISJOINDER. 
A  declaration  alleged  that  /4.,  ad- 


ministrator of  B.  and  C,  sued  D.  for 
money  payable  by  him  to  A.  as  admi- 
nistrator, and  C. ;  for  money  paid  by 
C  and  B,  in  his  lifetime  &c. ;  and  for 
money  paid  by  A.j  administrator  &c., 
and  C, ;  and  for  money  lent  by  C,  and 
B,  in  his  lifetime  ;  and  for  money  lent 
byil ,  administrator  &c.,andC;  and  on 
accounts  stated  between  the  defendant 
and  A.y  administrator  &c.,  and  C  To 
this  declaration  the  defendant  de- 
murred.    Held, 

1 .  That  the  declaration  was  bad  for 
misjoinder. 

2.  That  the  defect  was  not  cured 
by  The  Common  Law  Procedure 
Act,  1860  (23  &  24  Vict  c.  126.) 
sect.  19.  Bellingham  and  another  v. 
Clark,  332. 

MONEY  HAD   AND  RECEIVED. 

See  Bristol  and  Exeter  Railway    Com- 
pany,  and  Insurance i  II. 

NAVAL  STORES. 

I.  On  a  summary  conviction,  un- 
der Stat.  39  &  40  G.  3.  c.  89.  «.  18., 
for  unlawful  possession  of  naval 
stores,  the  Commissioner  (or  Supcr- 
intendant,  since  stat.  2  &  3  Iv.  4. 
c.  40.  8S,  10,  11.),  or  justice  of  the 
peace,  has  power,  in  the  alternative, 
either  to  inflict  a  fine  or  to  imprison 
with  hard  labour  without  imposing  a 
fine.     The  Queen  v.  WiUmott,  27. 

II.  Qua?re  whether,  in  the  latter 
event,  an  appeal  to  the  Quarter  Ses- 
sions is  given  by  sect.  22  of  that  sta- 
tute f     Id. 

III.  The  pendency  of  an  appeal 
under  that  section  has  not  the  effect 
of  suspending  the  operation  of  the 
sentence.    Id. 

IV.  Summary  convictions  under  that 
statute  are  not  affected  by  stat.  11  & 
12  Vict.  c.  43.    Id. 


NECESSITY,  WAY  OF. 
See  Way,  IIL—VII. 


NEGUOBNCE. 


NEGLIGENCE. 

I.  DecIantiM)  aUted  thatdefeod- 
■nti  were  owoen  at  a  coal  mine,  ud 
plaintiff'  wu  emploTed  t^  the  defend- 
ant* ai  a  collier  in  the  mine,  and  in 
Ibe  coarse  of  hia  emplojment  it  was 
neceswT  for  him  to  descend  and 
ascend  through  a  shaft  oonitrncted 
bj  deliBBdaDls :  that  bj  the  uq^liguce 
of  defendants  the  shaft  wm  con- 
ttrocted  unsafelj,  and  Was,  bj  reason 
of  not  beinff  sufficiently  lined  or  caaed, 
in  an  nnufe  condition,  which  defend- 
ants well  knew  :  and  by  reason  of 
the  premiaes,  sod  also  bj  reason,  is 
defendants  well  knew,  of  no  sufficient 
or  pmper  apparatus  bariog  been  pro- 
vided bj  defendants  to  protect  plain- 
tiff' from  injuries  arisitiE  from  the  no- 
aafe  state  of  the  shaft,  a  stone  fell 
from  the  side  of  the  shaft  on  the  head 
of  the  plaintiff,  and  he  was  danger- 
ODslj  wounded.  Flea,  not  gniltj.  At 
the  trial  it  was  proved  that  S^  one  of 
the  two  defendants,  was  manager  of 
the  mine,  and  that  it  was  worked  un- 
der his  persoual  superintendence ;  and 
that  the  plaintiff*  was  not  awareof  the 
•Ute  of  the  shaft  The  jury  found 
that  the  defendanta  were  gollty  of 
personal  n^ligence.     Held, 

1 .  On  motion  to  enter  a  nonsuit,  that 
OD  this  findingof  the  jurj  5.  was  liable, 
and  therefore  the  other  defendant  was 
liable  also. 

2.  On  motion  in  arrest  of  judg- 
ment, that  rhe  declaration  must  be 
taken  to  allege  personal  knowledge  in 
the  defendants,  of  the  state  of  the 
shaft,  and  therefore  the  action  was 
maintainable.  MeOori  v.  Shaui  and 
UaiciK,  437. 

n.  While  the  defendant's  porters 
were  lowering  bales  of  cotton  from 
(he  defendant »  warehouse,  and  his 
carter  was  receiving  them  into  his 
lorry,  the  plaintifi',  who  was  waiting 
with  •  lorrj  lo  receive  a  load  of  cotton 
for  his  master,  at  (be  request  of  the 
defendant's  carter  assisted  him,  and,  in 
consequence  of  (he  neglisence  of  the 
defcmjant's  porters,  a  bale  of  cotton 
fell  upon  and  injured  him.  There  was 
no  n^ligence  or  want  of  reasonable 


NOLLE  PROSEQUI 

care  on  tfa«  part  of  the  pli 
ofthe  defendant's  carter.  B 
tha  defoidaiit  waa  not  liab 
actiofi.     J'Mter  t.  FamUmer,  I 


ITOLLE  PHOSEQUI 

I.  Tie  Attomej'  General  hi 
to  enter  a  nolle  pro«eq[u  oi 
dictment  without  calling  n 
prosecutor  to  shew  cause  v 
should  not  be  dime ;  and  whe 
done  so  thia  Court  wDI  not  in 

IL  Querw.  whether  Uie  nol 
qni  has  the  effect  of  pnttii^ 
to  the  prMecation  altogetfH 
Queen  on  tht  protemtwn  of 
V.  dSra,  850. 


See  Ge»md  luat,  I. 

NOTICE  OF  CLAIU 
SwLamdt  Clatuta  CotuoHdati 

OCCDPATION. 
SeeBoi^M/  Oea^aOm 

OMISSIOX  TO  STAM 
See  ArtuJet  of  CUrkeXii 

PAKDON  UNDEB  GREAT 

I.  A  pardon  under  the  Or 

takes  away  the  privilege  of  a 


risk  of  prosecution  at  the  suit  < 
name  of  the  Crown.  TMe  £ 
£c$M,  311. 


no  pardon  under  the  Great  S 
be  pleadable  in  bar  to  an  u 
ment  by  the  Cqpimooa  in  Par 
renders  a  pardon  under  thi 
Seal  wholly  inoperative  to 
impeachment  hj  the  House  < 
mong,  and  so  geuing  rid  of  tl 


PARDON  &c. 


PARTIAL  LOSS.        1003 


ment  of  the  House  of  Lords ;  for  that  | 
purpose  a  subsequent  pardon  must  be 
cranted  by  the  Crown  :  per  Cockbum 
C.  J.,  Crompton  and  Hill  JJ. ;  dubi- 
tante  Blackburn  J.    Id. 

III.  Onthe  trial  of  an  information  for 
bribery,  filed  by  The  Attorney  General 
by  the  direction  of  the  House  of  Com- 
mons, one  of  the  persons  charged  in 
the  information  to  have  been  bribed 
by  the  defendant  was  called  as  a 
witness ;  and,  on  his  declining  to  an- 
swer any  q^uestions  with  respect  to  the 
alleged  bribery,  the  counsel  for  the 
Crown  handed  him  a  pardon  under 
the  Great  Seal,  which  the  witness  ac- 
cepted, but  still  declined  to  answer : 
held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons 
notwithstanding  the  pardon  under 
the  Great  Seal,  according  to  the 
Act  of  Settlement,  12  &  13  TF.  3.  c.  2. 
s.  3.,  was  not  a  sufficient  ground  to 
entitle  him  to  the  privilege  of  not  an- 
swering.   Id, 

TV.  On  the  trial  of  that  information 
a  witness  who  was  called  to  prove  the 
fact  of  his  having  received  a  bribe 
from  the  defendant,  objected  to  give 
evidence  on  the  ground  that  the  encct 
of  the  evidence  he  was  called  upon 
to  ffive  would  be  to  criminate  him- 
self; Thereupon  the  counsel  for  the 
Crown  handea  to  the  witness  a  pardon 
under  the  Great  Seal,  who  accepted  it. 
The  witness,  however,  still  objecting 
to  give  evidence,  and  the  Judge  en- 
tertaining doubts  as  to  whether  the 
witness  could  be  properly  compelled 
to  answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  directed  to  answer,  but 
that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege 
of  the  witness  remained  notwithstand- 
ing the  pardon,  the  counsel  for  the 
Crown  undertaking,  in  the  event  of 
this  Court  holding  the  affirmative,  to 
enter  a  nolle  prosequi,  if  the  defend- 
ant should  be  convicted  The  defend- 
ant having  been  convicted,  this  Court 
granted  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had;  and, 


having  heard  it  argued,  discharged  it, 
protesting  against  the  course  pursued 
at  the  trial  being  drawn  into  a  prece- 
dent— as  the  Court  was  thereby  called 
on  to  pronounce  a  judgment  which 
it  was  without  authority  to  enforce. 
Id. 

PARTIAL  LOSS. 
See  Marine  Insurance, 

PARTICULAR  AVERAGE. 
See  Average. 

PARTNERS. 
See  Master  and  Servant^  I. 

PAUPER. 
Settlement  of. 

The  grounds  of  removal  of  a  female 
pauper  stated  a  derivative  settlement 
from  her  great-grandfather;  and  al- 
leged an  acknowledgment  of  that  set- 
tlement by  relief  given  to  her  great- 
Sandmother,  and  by  a  collateral  re- 
tion  having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  removal,  the  respondents  ofiered 
evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor — on  a  settlement 
also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the 
question  of  its  admissibility  was  re* 
served  for  this  Court : 

Held,  that  the  Court  of  Quarter  Ses- 
sions were  prohibited  by  stat.  11  &  12 
Vict,  c.  31.  from  reserving  the  above 
question  for  the  consideration  of  this 
Court. 

Per  Hill  and  Crompton  JJ.,  dubi- 
tante  Cockbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Queen  y. 
The  Inhabitants  of  Ruyton,  534. 


See  also  Rate^  Poor. 


Lunatic. 


I.  The  expression  "Union,"  in  the 
16  &  17  Vict.  c.  97.  *.  97.,  relative  to 
the  settlement  and  expenoes  incurred 


1004       PERILS  OF  THE  SEA. 

ID  respect  of  pauper  lun»  '.iPs,  applies 
to  a  union  formea  under  OSberft  Act 
(22  O.  3.  c.  83.)  The  Queen  r.  The 
Inhabitanlt  of  Bmmley,  732. 

II.  A  pauper  lunatic  hail  resided 
for  more  than  five  jears  in  the  respon- 
dent parish  with  her  father  and 
mother,  when  he  died,  and  she  con- 
tinued to  reside  with  her  mother  in 
that  parish  till  October  1858,  when  she 
was  sent  to  the  workbouee,  where  sbe 
remuned  till  the  S4th  January  1860. 
In  December,  1859,  her  mother  went 
to  reside  in  another  parish,  but  did 
not  acquire  anj  settlement  in  her  own 
right.  On  the  24th  January,  1860, 
the  pauper  lunatic  was  sent  from  the 
workhouse  to  the  countj  lunatic  ost- 
lum  and  was  confined  there  until  ibe 
25th  April  following,  when  she  was 
discharged  and  went  to  reside  with 
her  mother.  Upon  an  appeal,  against 
an  order  of  adjudication  and  main- 
tenance, under  stat.  16  &  17  Vict, 
e.  97.,  upon  the  parish  in  which  her 
father  was  settled  :  held  that,  the 
pauper  lunatic  heing  uncmancipatcd 
continued  part  of  her  mother's  family 
and  therefore,  her  mother  having 
ceased  to  be  irremovable,  she  also 
ceased  to  be  irremovable,  and  the 
order  was  rightlj  made.  TTie  Qt 
y.  The  Churchwarden*  and  Ocerteere 
of  St,  Mary  Arehei,  Exeter,  890. 


PERILS  OF  THE  SEA. 
See  Marine  Imurance. 


PIPES,  BATING. 
See  Toumt  Improvement  Clatues  Act, 


PLEADING. 

I.  Tbe  mandatory  part  of  a  writ  of 
mandamus  may  be  very  general ;  '  ' 
the  return  must  be  very  miniit 
■hewing  why  the  party  did  no 
what  he  was  comninnded:  per  Cramp- 
ton  and  Siackbam  JJ.  The  Queen,  on 
the  proeecidion  of  the  Mayor  ^c.  of 
Soutkamptim,  v.  The  Commitiionert  of 
the  Port  of  Southampton,  5. 


POLICE. 

n.  The  Metropolitan  Local  Manage- 
ment Act,  18  k  19  Vict.  c.  120.  «.69., 
enacts,  that  the  vestrv  of  every  parisli 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  lln 
efiectually  draining  their  pariah ;  pro- 
vided that  no  new  sewer  snail  be  made 
without  tbe  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man. 
damus  to  the  vestry  of  one  of  these 
parishes,  commanded  them  to  make 
such  sewers  as  might  be  necessary  for 
draining  a  particular  part  of  the  pa- 
rish, and  to  take  all  necessary  steps  in 
that  behalf:  held  defective  :  first,  be- 
cause it  did  not  shew  a  present  duty 
to  make  the  sewers  ;  secondly,  because 
It  ordered  the  defendants  to  make 
them  without  shewing  that  the  ap- 
proval of  the  Metropolitan  Board  bail 
been   obtained.      The  Queen   v.   Tht 

Vestry  of  St.  Luie't,  Cheltea,  903. 


Declaration  for  goods  bargained 
and  sold,  and  goods  bargained,  sold 
and  delivered.  Plea,  infancy.  &e< 
plication  on  equitable  grounds,  thai 
the  defendant,  at  the  time  of  the  ac- 
cruing of  the  causes  of  action,  witli 
knowledge  of  his  true  age,  falsely  and 
fraudulently  represented  to  the  plain- 
tiff that  he,  the  defendant,  was  of  full 
age,  whereby  the  plaintilf  was  induced 
to  enter  into  the  contract  and  supplj 
tite  goods.     On  demurrer,  held,  thai 


the  r 


otb 


plea  either  at  law,  or  as  an  equitable 
replication  under  sect.  85  of  Tht 
Common  Law  Procedure  Act,  1854 
17  &  18  Vict.  c.  125.  BartUU  v 
WelU,  836. 


See  DoiAie  Pleading. 


POLICE. 

Stat.  15  &  16  Vict.  e.  81.  w.  32.  a 
and  35,  which  provides  Ibr  the  collet! 
tion  of  the  county  rate  in  parishe 
situate  partly  within  boroughs  am 
partly  without,  applies  only  to  bo 
roughs  "  not  subject  to  contribute  t 


POLICY  OF  INSURANCE. 
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the  county  rate;"  and  therefore,  where 
a  parish  is  situate  partly  within  a 
borough  which  contributes  to  the 
county  rate,  a  separate  rate  towards 
the  expence  of  the  county  police  can- 
not be  made  upon  the  part  without 
the  borough,  though  the  part  within 
it  is  governed  by  a  local  Act,  under 
which  police  constables  are  appointed 
and  paid.  The  Queen  v.  The  Over- 
seers of  Huddersfield^  961, 

POLICY  OF  INSURANCE. 
See  Insurance^  I. 

POOR. 
See  Itate^  Poor;  and  Pauper, 

PRACTICE  AT  TRIAL. 

On  the  trial  of  an  information  for 
bribery  at  an  election  for  members  of 
Parliament  for  a  borough,  filed  by 
the  Attorney  General  by  the  direc- 
tion of  the  Ilouije  of  Commons,  a 
witness  who  was  called  to  prove  the 
fact  of  his  having  received  a  bribe 
from  the  defendant,  objected  to  give 
evidence  on  the  ground  that  the  effect 
of  the  evidence  he  was  called  upon  to 
give  would  be  to  criminate  himself, 
lliereupon  the  counsel  for  the  Crown 
handed  to  the  witness  a  pardon  under 
the  Great  Seal,  who  accepted  it.  The 
witness,  however,  still  objecting  to 
give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to 
answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  directed  to  answer, 
but  that  the  opinion  of  this  Court 
should  be  taken  as  to  whether  the 
privilege  of  the  witness  remained,  not- 
withstanding the  pardon  ;  the  counsel 
for  the  Crown  undertaking,  in  the 
event  of  this  Court  holding  the  af- 
firmative, to  enter  a  nolle  prosec^ui,  if 
the  defendant  should  be  convicted. 
The  defendant  having  been  convicted, 
this  Court  granted  a  rule  to  shew 
cause  why  a  new  trial  should  not  be 


had  ;  and,  having  heard  it  argued, 
discharged  it,  protesting  against  the 
course  pursued  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thei*eby  called  on  to  pronounce  a 
judgment  which  it  was  without  au- 
thority to  enforce.  The  Queen  v. 
Boyes,  312. 


PRESCRIPTION. 
See  Mine* 

PRINCIPAL  AND  AGENT.       . 

I.  A.^  professing  to  have  authority 
from  the  owners  of  certain  premises, 
granted  a  parol  lease  of  them  for 
seven  years  to  jB.,  and  let  him  into 
possession.  The  owners,  disavowing 
the  authority  of  A.y  demanded  pos- 
session of  the  premises  from  B, ;  and, 
on  his  refusal,  brought  an  ejectment 
against  him.  i?.,  relying  on  a  state- 
ment of  A.  that  he  had  authority  to 
act  as  he  did,  and  that  the  ejectment 
would  not  be  persevered  in,  and  also 
on  the  advice  of  his  own  attorney, 
defended  the  ejectment,  but  unsuc- 
cessfully, and  was  turned  out  of'  pos- 
session. jB.  having  brought  an  action 
against  il.  for  this  false  assumption  of 
authority,  the  jury  found  that  A,  had 
acted  bond  fide  and  without  fraud, 
and  through  a  misapprehension  that 
he  had  authority.  Held  that  B,  was 
not  entitled  to  recover  as  damages 
against  A.  the  costs  incurred  in  de- 
fending the  ejectment.  Pow  v.  Davis, 
220. 

II.  A.,  as  agent  for  a  forefgn  owner, 
entered  into  a  policy  of  insurance  on 
a  ship  in  the  usual  form.  At  the  time 
of  enecting  the  insurance,  A  was  in 
possession  of  a  letter  from  the  captain, 
informing  him  that  the  ship  had  re- 
ceived injury,  which  fact  he,  without 
fraudulent  intention  to  deceive, 
omitted  to  disclose  to  the  under- 
writers. The  ship  was  lost,  and  B., 
one  of  the  underwriters,  paid  to  A, 
his  amount  of  the  insurance ;  but, 
having  subsequently  become  ac- 
quainted with  the  above  circum- 
stance, brought  an  action  for  money 
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had  and  received  (gsinit  him  Ui  re- 
cover  it  back.  A^  before  he  wu 
aware  of  -B.'b  intention  to  dispute  the 
policj,  aad  acting  boni  fide  Ibrongh. 
out,  transmitted  to  his  principal  the 
monej  he  had  received  from  the 
various  underwriters ;  with  the  cx~ 
cepiion  of  a  certain  amonnt  for  which 
he  had  allowed  the  principal  credit  in 
a  settled  account,  and  of  another 
which,  with  the  authoritj  of  the  prin- 
cipal, he  had  expended  in  a  suit 
brought    by   him   on   behalf  of  the 


.e  policj :  held, 

1.  That,  in  consequence  of  the 
concealment  from  the  underwriters 
of  the  fact  stated  in  the  captun's  let- 
ter, the  policj  was  voidable  at  the 
election  of  the  underwriters. 

2.  That  A.  being  onlj  an  agent,  of 
which  B.  was   aware,   and  oaving, 
without  notice  of  B.'a   intei   ' 
repudiate  the  contract,  paid 
liis   principal    the    amount    received 
from  the  underwriters,  B,   was 
entitled  to  recover  back  from  A. 
Amount  of  the  insurance. 

3.  That  there  was  no  diflerenee 
in  this  respect  between  the  monej 
sctuallj  paid  over  by  A.  to  his  prin- 
cipal, and  the  moneys  which  bad  either 
been  allowed  in  account  between  them 
or  expended  in  the  suit  against  C. 

4.  Quart,  whether  B.  would  have 
been  entitled  to  recover,  if  he  had 
not  known  that  A.  was  acting  merely 
OB  agent.     Holland  v.  Ruuel^  424. 


See  Witne*!,  Privilege  of  in  not  annotr- 


PRIVILEGED  ARTICLES. 

I.  Under  the  Insolvent  Debtors 
Act,  1  &  2  Viet.  e.  110.,  it  i*  not  a 
condition  on  the  non-vesting  in  (he 

Msiffneea  of  privileged  articles  of  the 
insolvent  nut  exceeding  the  value  of 
201.,  that  those  articles  be  specified 
by  him  in  his  schedule. 

II.  Quart,  when  the  value  of  such 
articles  exceeds  20L?  mUtmtr  v. 
JaeUitt,  641. 


PROHIBITED  DEGREES. 
See  Marriage. 

PEOPERTT  LANDLOCKED. 
Bee  Wag,  UL— VU, 

PROPERTY  TAX. 

See   Tithe   Comtsutatim  Bent  Ourgt, 
UL 

PUBLIC  BRIDGE. 
Be»Bridg». 

QnAKER. 
See  Chireh  RaU,  H. 

QUARTER  SESSIONS. 
Appeal  to. 

Quare,  whether  on  a  summary 
conviction  under  3d  &  40  O.  3.  e.  89. 
t.  IS.,  for  unlawful  possession  of  naval 
stores,  where  the  party  is  sentenced 
to  imprisonment  with  hard  labour, 
without  a  fine  being  imposed,  an  q>- 

Eeal  to  the  Quarter  Seasions  is  given 
V  sect.  21  r  Th*  Qfietn  v.  WiSmolt, 
Hi. 

Adjournment  of. 

I.  The  general  power  of  a  Court  of 
Quarter  Sessions  to  adjourn  to  the 
next  Seasions  the  hearing  of  an  appeal, 
where  the  particular  Act  giving  the 
appeal  does  not  limit  the  hearing  and 
determination  of  it  to  one  Sessions 
only,extendB  to  cases  where  the  bear- 
ing of  the  appeal  has  commenced  and 
the  evidence  is  partly  before  the 
Court.  The  Sessions  have  power,  in 
such  a  case,  to  adjourn  the  further 
hearing  to  the  next  Sessions,  for  the 
purpose  of  additional  evidence  being 
procured :  or  for  any  cause  which,  in 
their  discretion,  may  render  the  ad- 
journment expedient.  The  Qttetn  t. 
The  Quanliaaio/lht  Camhidgt  Union, 
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II.  Sessions  may  exercise  this  power 
of  adjournment  in  appeals  under  The 
Lunatic  Asylums  Act,  16  &  17  Vict 
c.  97. ;  the  Act  not  limiting  the  hear- 
ing and  determination  to  the  Sessions 
for  which  the  appeal  is  entered,  or  at 
which  it  is  first  gone  into.    Id. 

Case  reserved  by. 

The  grounds  of  removal  of  a  female 
pauper  stated  a  derivative  settlement 
from  her  great-grandfather  ;  and 
alleged  an  acknowledgment  of  that 
settlement  by  relief  given  to  her 
great-grandmother,  and  oy  a  collateral 
relation  bavins  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  tlie  order 
of  removal,  the  respondents  offered 
evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor — on  a  settle- 
ment also  derived  from  him.  This 
evidence  was  objected  to,  but  received, 
and  the  question  of  its  admissibility 
was  reserved  for  this  Court : 

1.  Held,  that  the  Court  of  Quarter 
Sessions  were  prohibited  by  stat. 
11  &  12  Vict.  c.  31.  from  reserving  the 
above  question  for  the  consideration 
of  this  Court. 

2.  Per  Hill  and  Crompton  J  J.,  du- 
bitante  Cockbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Queen  v. 
The  InhabitanU  o/Ruyton,  534. 


QUESTIONS  TENDING  TO 
CRIMINATE. 

See  Witness^  Privilege  of  in  not  answer^ 
ing. 

RAILWAY  COMPANY. 

I.  A  railway  Company,  carrying  on 
business  as  common  carriers  for  hire, 
refused  to  receive  certain  goods  ten- 
dered to  them  for  carriage  as  such, 
unless  the  sender  of  the  g^oods  would 
sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  "  for 
the  loss,  detention  or  damage  of  any 
package  insufficiently  or  improperly 
packed,    marked,    directed    or    de- 


I  scribed** :  Held  an  unjust  and  unrea- 
sonable condition,  both  at  common 
law  and  under  the  Railway  and  Canal 
Traffic  Act,  17  &  18  Vict,  c.  31.  Oar~ 
ton  and  another  v.  T?ie  Bristol  and 
Exeter  Railway  Company^  1 12. 

n.  Semblcy  per  Cockbum  C.  J.,  that 
a  condition  imposed  by  a  railway 
Company  carrying  on  business  as  com- 
mon carriers  for  nire,  that  **  no  claim 
for  dama£;e  will  be  allowed  unless 
made  within  three  days  after  the  de- 
livery of  the  eoods,  nor  for  loss  un- 
less made  withm  three  days  of  the  time 
that  they  should  be  delivered,"  is  un- 
just and  unreasonable. 

m.  A  railway  Compan^r,  carrying  on 
business  as  common  carriers  for  hire, 
refused  to  receive  the  soods  of  A.  B, 
on  the  j^round  that  they  were  ten- 
dered after  a  quarter  past  five  in  the 
evening,  although  they  did  receive  the 
goods  of  C,  D,  at  a  later  hour :  Held, 
that,  in  the  absence  of  explanation, 
this  was  unlawful  conduct  in  the  Com- 
pany,  and  A,  B,  having  sustained 
damage  in  consequence  of  it,  was  en- 
titled to  recover  against  them. 

IV.  A  declaration  alleged  that  a 
railway  Company,  carrying  on  business 
as  common  carriers  for  hire,  refused 
to  carry  certain  goods  unless  the  sen- 
der of  the  goods  would  sign  **  certain 
unjust  and  unreasonable  conditions** : 
Held,  that  this  allegation  was  satisfied 
by  proof  that  one  of  the  conditions 
thus  required  to  be  signed  was  unjust 
and  unreasonable.    Id, 

See  also  Company ,  Bristol  and  Exeter 
Railway  Company^  and  Lands  Clauses 
Consolidation  Act, 


RATE. 
Church.    See  Church  Rate, 


Poor. 


I.  The  Society  of  Licensed  Victual- 
lers, founded  for  the  purpose  of  re- 
lieving distressed  members  from  its 
funds,  was  incorporated  by  Royal 
charter.     The  Society  maintained  a 
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school  for  the  eilucntion,  free  of 
charge,  of  the  children  of  decuyud  or 
(luueused  licutiscd  victuallers  ;  and 
possessed  a  school  bounc  nnd  other 
preniisea  used  for  that  purpose.  The 
charter  provided  that  the  manngement 
of  tbc^Suvietj  lihould  be  entrusti;d  tn 
a  GovtrnoP  and  Comoiitlee:  and  that 
the  members  of  the  SocJetv  should 
meet  quarlcrlj,  and  ehould  have 
power,  at  such  meeliii^s,  to  mulce  by- 
lavs.  Oue  of  thuse  by-laws,  so  made, 
provided  that  these  guarlerlj  meet- 
)iin«  should  be  held  in  the  premises 
01  the  Society's  school,  or  at  such 
other  place  as  the  Governor  and  Com- 
mittee might  appoint.  These  meet- 
ings were  accordinglj  held  on  the 
premises.  On  appcj  b;  the  Society 
sg&iuit  B  poor  rale,  a  general  rate  for 
defraying  the  expenses  of  the  Metro- 
jHilis  Local  Alunsgcmcnt  Act,  and  a 
sewers  rate  for  defraying  the  expencea 
of  the  main  drainiuje,  assessed  npon 
them  in  respect  ot  the  premises  in 
question  :  Held,  that  the  Society  hud 
a  bcneScial  occupation  of  the  pre- 
mises, and  were  rateable '  in  respect 
of  them.  The  Queen  v.  The  Governor 
and  ContmiUte  of  The  Lieejued  Vic- 
lualUri  Sucicti/,  71. 

II.  Where  a  beneficed  clergymar 
U  compellable  by  his  Biabop  to  up 
point  a  curate,  or  under  a  sense  o: 
rcligtoua,  independent  of  legal  ubliga- 
tion,  appoints  one,  in  either  case  ' 
entitled,  in  assessing  bis  tithe  cou 
talion  rent  charge  to  the  poor 
under  6  &  7  W.  4.  c.  96,,  to  deduct 
the  salary  of  the  curate  from  the 
amount  of  the  rent  charge.  Wiliianu, 
appt;\.  The  Overteeri  of  LtaHgeinwen, 
reipt.,  699. 

III.  Two  districts  adjoined  each  other, 
and  from  time  immemorial  a  single 
rector  had  beea  presented,  admltuid 
and  instituted  to  them  jointly ;  and  it 
had  been  the  uniform  custom  to  haie 
asingle  performance  of  divine  service 
in  each  every  Sanday.  The  incumbent 
of  the  parish  voluntarily,  but  in  con 
sequence  of  a  wish  eipressed  by  tht 
Bishop  to  the  clergy  generally  that 
there  should  be  two  performances  of 
Divine  service  in  the  churches  of  the 


diocese,  introduced  the  practice  i 
having  a  moniing  and  evening  pe: 
fnrinance  of  Divine  service  at  each  ■ 
the  churches,  and  employed  a  cunl 
to  assist  him  in  the  performance  < 
them  :  held,  that  the  incumbent  wi 
entitled  to  a  deduction  of  the  curate 
salary  from  the  amount  for  which  1 
was  liable  to  be  rati.*d  to  the  poor  rat 
Quder  6  &  7  W.  4.  c.  96.     Id. 


1   that  c 
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IV,  Concesaum,  'that 
the  incumbent  was  itiitit 
duction   from   it   for  thi 
tenant's  property  ta^t,  under  16  k 
Vicl.  c.  34.    Id. 


V.  The  parish  of  IF.,  before  t( 
appropriation  of  ihe  rectory  and  tl 
endowment  of  the  vicarage,  i-nnipriM 
the  bamlcta  of  Great  \V.,  LUlU  ^ 
B.  and  D.  In  Oreat  W.  was  tl 
mother  church.  In  the  hamlet  of  J 
a  chapel  was  buttt,  and  it  is  mentiooe 
as  B  chapelry  to  W.  in  the  Ecckiiai 
tical  Taxation  of  Pope  A'ieholat  tl 
Fourth,  A.».  1291;  twenty  years  lati 
MerCon  College,  Oxford,  obtained 
licence  from  King  Edward  II.  to  a] 
propriate  the  rectorv  of  W.,  togelhi 
witt  the  chapel  or  B.  Two  yea: 
later  the  Ticarage  of  W.  was  endowe 
and  the  vicar  waa,  by  the  endnwmei 
deed,  required  to  cause  the  chapel  i 
B.  to  be  served  with  a  suitable  pries 
In  1616  B.  had  a  parsonasc  house  as 
glebe  lands.  The  chapel  of  ^.  wi 
served  either  by  a  Fellow  of  MrrH 
CoUege,  or  by  curates  appointed  I; 
that  College,  or  bj  the  vicar  of  W.  < 
his  curate.  The  chapul  having  folk 
into  ruins,  it  was  rebuilt  in  1693,  ai 
the  cure  thereof  restored  to  the  chun 
of  W.,  and  an  annual  stipend  grantt 
to  the  curate  out  of  Ibc  Bppropria: 
rei:tory  :  this  censed  probably  wht 
on  ariao^craent  was  made  by  Jtfertt 
College  chat  they  would  jive  a  beni 
ficial  lease  of  the  rectorial  tithes  i 
the  glebe  of  B.  to  their  senior  residei 
Fellow  on  condition  of  his  providtt 
for  the  cure  of  B.  In  1834,  Jftr* 
College  resolved  that  the  lease  of  tl 
great  tithes  of  B.  should  be  grantt 
to  the  vicar  of  W.  in  augmentation 
his  benefice.  In  the  records  of  tl 
diocese,  a  d.  1692,  B.  ia  termed  "  (1 
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parochial  chapelry  of  JS.,"  but  in  all 
other  entries  in  the  registry  it  is  styled 
a  chapel  to  W,;  except  that  in  the 
registry  of  the  Consistory  Court  of 
Worcester  of  1714  there  is  a  terrier 
of  the  tithes  and  glebes  belonging  to 
the  parish  of  B, ;  and  in  the  Bishop's 
register  there  is  a  register  of  baptisms, 
marriages  and  funerals  in  the  parish 
ofB.  from  1711  to  1728.  For  about 
a  century  preyious  to  1847,  the  cure 
of  B.  was  provided  for  by  the  con- 
secutive lessees  of  the  appropriate 
rectory,  and  not  by  the  vicar  of  W. 
The  appellant  was  instituted  to  the 
vicarage  of  W.  in  1843,  and  in  1847 
received  a  lease  of  the  glebe  of  B. 
and  rent  charge  in  lieu  of  rectorial 
tithes,  for  twenty-one  years,  if  he 
should  so  long  continue  the  resident 
vicar  of  W.y  he  covenanting  to  serve 
the  cure  of  B»  either  by  himself  or  by 
a  curate,  and  to  discharge  the  College 
of  the  cure,  and  to  pay  all  rates 
and  assessments  payable  out  of  the 
rectory.  A  curate,  whose  stipend 
was  paid  by  the  appellant,  performed 
the  parochial  duties  and  services 
at  B. :  it  was  impossible  for  one  per- 
son devoting  his  whole  time  and 
attention  to  perform  the  services 
required  at  W.  and  B.  :  held. 
That  in  assessing  the  appellant 
as  owner  of  the  tithe  commutation 
rent  charge  of  B,  to  the  poor  rate, 
he  was  not  entitled  to  any  deduc- 
tion in  respect  of  the  stipend  of  the 
curate  of  J?.,  inasmuch  as,  first,  upon 
the  facts  stated,  there  was  no  such 
connection  between  W.  and  B,  as  that 
they  could  be  considered  one  benefice, 
and  therefore  the  appellant  was  in  the 
position  of  an  incumbent  holding  two 
Denefices,  and  thereby  bringing  upon 
himself  the  necessity  of  employing  a 
curate :  and,  secondly,  the  appellant 
received  the  tithe  rent  charge  of  B, 
as  lessee  of  Merton  College^  with  an 
undertaking  to  discharge  the  services 
at  B.  and  not  as  vicar  of  W,  Wheeler^ 
appt.<t  V.  The  Overseers  of  Burmingiouj 
resps.y  709. 

VI.  Semhle^  per  Coekbum  C.  J.  If 
in  that  case  Merton  College  received 
the  tithe  rent  charge  of  ^.,  they  would 
not  be  entitled  to  any  deduction  in 
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respect  of  the  stipend  of  a  curate  paid 
by  them.    IcL 

VII.  Sect.  55  of  the  Local  Govern- 
ment Act,  1858  (21  &  22  Vict  c.  98.), 
which  provides  that  the  general  dis- 
trict rates  under  the  Act  shall  be 
levied  "  upon  the  occupier  of  all  such 
kinds  of  property  as  by  the  laws  in 
force  for  the  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of 
the  poor,**  has  reference  to  the  de- 
scription of  the  property,  not  to  the 
character  of  its  occupation  in  the  par- 
ticular instance;  and  makes  assess- 
able to  the  district  rates  all  property 
which,  from  its  nature,  is  prim&  facie 
assessable  to  poor  rate.  Ovardians 
of  Toxteth  Park,  appU.,  y.  The  Local 
Board  of  Health  of  Toxteth  Park, 
resps,,  167. 

VIII.  T.,  an  extra  parochial  place 
maintaining  its  own  poor,  consisted  of 
two  districts;  one  within  the  borough 
of  X.,  the  other,  **  the  rural**  district, 
not  within  Z.  The  guardians  of  T. 
built  a  workhouse  and  workhouse  hos- 
pital within  the  rural  district,  which 
were  used  for  the  whole,  and  only  for 
the  whole,  of  T.  The  Local  Board  of 
Health  for  the  rural  district  having 
made  a  general  district  rate  for  that 
district :  Held,  that  the  guardians  of 
T,  were  liable  to  assessment,  as  occu- 
piers of  property  assessable  for  the 
relief  of  the  poor,  within  the  meaning 
of  sect.  55  of  sUt.  21  &  22  Vict.  c.  98. 
Id. 

Towns  Improvement     See  Towns  Im^ 
provement  Clauses  Act. 

REAL  ESTATE,  ABORTIVE 
SALE  OF. 

See  Abortive  Sale  of  Real  Estate. 


REASONABLE. 


Condition. 


I.  A  policy  of  insurance  was  en- 
tei'ed  into  with  a  Company  against 
bodily  injury  from  any  railway  acci- 
dent directlj^  affecting  the  assured 
while  travellmg  on  any  line  of  railway 

B.  &  8. 


1010  REASONABLE. 

in  Ctrtat  Britain  or  Ireland  bj  a  pu- 
■ungcre    train    propelled    by    Bteam 

Sower.  One  of  the  conditions  in  the 
eed  of  settlement  of  the  Company, 
whicih  bj  the  terras  of  the  policy  was 
incorporated  with  it,  provided  that, 
before  payment  uf  the  sum  insured  by 
any  policy,  proof  satisfactory  to  the 
directors  of  the  Company  should  be 
furnished  by  the  claimant  of  the  death 
or  accident,  together  with  such  fur- 
ther evidence  or  information,  if  any, 
as  the  directors  should  think  necessary 
to  estalrlish  the  claim  ;  held,  that  this 
mnst  be  nnd:?rstood  to  mean  snch 
evidence  or  Inftirmation  as  the  direc- 
tors might  reuaonobly,  and  not  such 
U  they  might  unreasonably  and  capri- 
ciously require.  Brauiulein  t.  The 
AccieUnlai  Death  Innranee  Company, 
783. 

D.  There  wu  a  condition  indorsed 
on  the  some  policy,  that  in  case  of 
ditference  of  opinion  as  to  the  amount 
of  compensation  paTable  in  any  case, 
the  question  should  no  referred  to  the 
arbitration  of  a  person  to  be  named 
by  the  secretary  for  the  time  being  of 
the  Master  of  the  Rolls,  and  all  ex- 
pences  and  costs  should  be  subject  to 
tbe  decision  of  such  arbitrator,  snd 
the  award  made  on  such  arbitration 
was  to  be  taken  as  a  final  settlement 
of  the  question,  and  might  be  made  a 
rule  of  Court :  held,  that  a  reference 
to  arbitration  in  the  manner  prescribed 
was  rendered  a  condition  precedent  ti 
bringine  an  action  for  an  injury  withii 
the  policy.    Id, 

in.  A  railway  Company,  carrying 
on  business  as  common  carriers  for 
hire,  refused  to  receiTe  certain  goods 
tendered  to  them  for  carriage  as  such, 
unless  the  sender  of  tbe  Koods  would 
sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  "  for 
the  loss,  detention  or  damage  of  any 
packaac  insufficiently  or  improperly 
packed,  marked,  di  reeled  or  described  : 
Held  an  unjust  and  nnreasonable  con. 
dition,  both  at  common  law  and  under 
The  Railway  and  Canal  Traffic  Act, 
17&  IB  Ki'i:t.e.31.  Oarto»  and  another 
T.  The  Brutal  and  Exeter  BaUnay 
Coa^tmg,  113. 


RELATIONSHIP. 

IT.  Se»iiNe,perCo(**WT«C.J.,Ui 
a  condition  imposed  by  a  railwi 
Company  carrying  on  business 
common  carriers  for  hire,  that  "i 
claim  for  damage  will  be  allowed  n 
less  made  within  three  days  after  t 
delivery  of  the  ^oods,  nor  for  loss  n 
less  made  within  three  days  of  t 
time  that  they  should  be  deliTcrei 
is  nnjust  and  unreasonable.    Id. 

Time.     See  Banhvplcy. 


RELATIONSHIP. 
lee  Agreeauni,  11.,  and  Miariagt. 

BEMOVABILirr. 

I.  A  pauper  lunatic  had  reaided  I 
more  than  five  years  in  the  r«tp<md( 
parish  with  her  father  and  moth 
when  he  died,  and  she  continued 
reside  with  ber  mother  in  that  par 
till  October,  1858,  when  she  was  ii 
to  the  workhouse,  wher«  she  remuE 
till  the  S4th  Jajoary,  1H60.  la  1 
eember,  1859,  her  mother  went  to  i 
side  in  another  pariah,  but  did  i 
acquire  any  settlement  in  her  o 
right.  On  the  24th  Jaimtry,  IS 
the  pauper  lunatic  waa  sent  fr 
the  workhouse  to  the  county  Iniu 
asylum  avi  was  confined  there  tu 
the  25th  April  fbllowiog,  when  i 
was  discharged  and  went  to  res 
with  her  mother.  Upon  an  ^ip 
against  an  order  of  aujudication  i 
maintenance,  under  stat.  16  &  17  P 
e.  97.,  upon  the  parish  in  which  i 
father  was  settled  :  held  that, 
pauper  lunatic  being  naenuncipal 
continued  part  of  her  mother's  fttm 
and  therefore,  her  mother  ha* 
ceased  to  be  irremoTable,  she  i 
ceased  to  be  irremovable,  and 
order  waa  rightly  oiade.  Tkt  Qi 
T.  The  Overmert  of  SL  Mary  An 
Exeter,  890. 

II.  Qtiare,  wbeller  an  anemai 
pated  child  can  iwquire  a  •tatni 
irremoTabiltty  in  il«  own  ri^tF    i 


REPAIR. 


SALE  OF  REAL  ESTATE,  loil 


REPAIR. 
Of  burial  ground.     See  Burial  Oround. 

Of  public  bridge.     See  Bridge. 


REPLICATION   ON  EQUITABLE 
GROUNDS. 

See  Equitable  Orounds^  Replication  on. 


RESERVOIRS,  RATING. 
See  TowTU  Improvement  Clauses  Act. 


ROYAL  EXCHANGE  ASSURANCE 
COMPANY. 

I.  Stat.  5  &  6  Vict.  c.  97.  s.  3., 
which  repeals  so  much  of  any  clause 
in  anj  Act  commonlj  called  nublic 
local  and  personal,  or  local  and  per- 
sonal, or  in  any  Act  of  a  local  and 
personal  nature,  whereby  parties  are 
entitled  to  plead  the  general  issue 
only  and  to  ^ve  any  special  matter 
in  evidence,  is  by  its  preamble  con- 
fined to  actions  **  for  any  matter  done 
in  pursuance  of  or  under  the  autho- 
rity of  the  said  Acts  ;*  and  therefore 
does  not  repeal  stat.  II  O.  I.  c.  30. 
«.  43.,  by  which  The  Royal  Exchange 
Assurance^  and  The  London  Assurance 
Corporations  are  enabled,  in  all  ac- 
tions of  coyenant  against  them  upon 
any  policy,  to  pleaid  generally  tnat 
they  have  not  broken  the  covenants 
in  such  policy  &c.  Carr  and  another 
T.  The  Corporation  of  The  Royal  Ex^ 
change  Assurance  Company^  956. 

II.  QutBre^  whether  stat.  11  O,  1. 
c.  30.  s.  43.  is  an  Act  of  a  local  and 
personal  nature,  within  stat.  5  &  6 
Vict.  c.  97.?    Id. 


SAFE  PORT,  MEA-NING  OF  IN 
CHARTER  PARTY. 

The  defendants  chartered  a  ship  to 
proceed  from  England  to  a  safe  port 
m  Chili,  with  leave  to  call  at  Valpa- 
raiso.   On  her  arrival  at  Valparaiso, 
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the  charterers*  agent  named  the  port 
of  Carrisal  Bo^o  as  the  port  of  dis- 
charge, and  durected  the  master  to 
proceed  thither.  At  the  time  Carrisal 
Bajo  was  named  as  the  port  of  dis- 
charge, that  port  was  closed  by  order 
of  the  Chilian  government,  and  the 
ship  could  not  proceed  thither  without 
confiscation.  The  ship  was  conse- 
quently detained  for  some  time  at 
Valparaiso,  and,  on  the  port  being 
opened,  sailed  for  Carrisal  Bajo  and 
there  discharged  her  cargo.  Held, 
that  the  charterers  were^  liable  in 
damages  to  the  shipowner  for  the  de- 
tention of  the  ship  at  Valparaiso,  as 
thev  had  not  named  a  *^sa/e  port** 
within  the  meaning  of  the  charter- 
party.  Ogden  v.  Graham,  and  another, 
773. 


SALE  OF  REAL  ESTATE. 
See  Abortive  Sale  of  Real  Estate. 

SCHOOLHOUSE. 
See  Rate,  Poor^  L 

SCINTILLA  OF  EVIDENCE. 

Per  Crompton  J.  The  doctrine  that 
if  there  is  only  a  scintilla  of  evidence 
for  the  jury  the  verdict  of  the  jury  is 
not  to  be  disturbed  is  now  exploded* 
Mellors  y.  Shaw  and  Unwin,  437. 


SECURITY  FOR  BRINGING 
ACTION  IN  SUPERIOR  COURT. 

See  County  Courts  IL 


SETTLEMENT. 
See  Pauper. 


SEWERS. 

The  Metropolitan  Local  Manage- 
ment  Act,  18  &  19  Vict.  c.  120.  *.  69., 
enacts,  that  the  vestry  of  every  parish 


laia        SHAREHOLDBft. 

tnentioned  in  Schednle  A.  itutll  nuke  i 
such  Mwera  ib  may  be  necesurf  ibr 
eflectusllj  druoing  their  ptriih ;  pro- 
filled  that  no  new  leirer  shall  be  j 
made  without  tlie  previona  apOTOTal  i 
of  the  MetropolitBD  Board  of  Worki.  ' 
Mandamus  to  the  vestrj  of  oue  of 
these  parishet,  coiniaanded  tliem  to 
make  such  sewers  as  might  be  necea- 
EBrj  for  draining  a  particuliu*  part  of 
the  parish,  and  to  take  all  necessarj 
steps  in  that  behalf:  held  defective : 
firgt,  because  it  did  not  shew  a  present 
dntj  to.mak^  the  sewers;  secondlj, 
becBuao  it  ordered  the  defendants  to 
make  them  without  shewing  that  the 
approval  of  the  Metropolitan  Board 
had  been  obUined.  The  Qtum  v.  Tht 
Vtttry  of  St.  Luit't,  CheUea,  DOS. 


SHAREHOLDER. 
See  Company. 


Agent.    See  Broker. 


Defendanta  had  become  responsible, 
as  del  credere  agents,  for  the  purchase 
of  a  cargo  of  wheat  of  from  1800  to 
2000  quarters,  to  be  shipped  at  the 
price  of  SOi.  per  quarter  free  on  board 
at  Taganr^,  "and  including  freight 
and  insurance  to  anj  safe  port  in  the 
United  Kingdom."  "FaTment  cash 
in  London  m  exchange  Kir  shipping 
documents."  Plainti^  tendered  the 
following  shipping  documents  of  a 
cargo  answering  the  description  in  the 
contract!  a  cnarlerparty  ;  a  bill  of 
lading  and  provisional  invoice,  in  both 
of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50».  per  quarter, 
4G26^.,  less  freight,  at  lOi.  9d.  per 
quarter,  lOOlI.  lOi. ;  and  a  policy  of 
insurance  effected  on  the  cargo  valued 
at  3600^  On  behalf  of  the  plaintifis 
evidence  was  given,  which  was  not 
contradicted,  that  the  policv  tendered 
was  sufficient  to  protect  the  inb 
of  the  shipper  of  the  cargo  at 
time  of  ehiiiinent.  In  an  ai 
against  the  aefendants  for  not 


STATUTE  OP  FRAUDS. 

ing  or  procnring  from  their  prit 
cipal  payment  of  the  price  of  tl 
cargo,  thej  pleaded  that  plaintif 
were  not  readj  and  willing  to  tendei 
nor  did  thej  tender,  "  the  usual  ship 
ping  doeaments"  according  to  tti 
contract.  Held,  that  the  plainlifl 
had  so  tendered :  and  thej  were  nc 
bound  to  tender,  as  a  "shipping  doct 
ment,"  within  the  meaning  of  5xe  coi 
tract,a  policy  covering  the  full  amoDi 
of  the  bujers'  risk  as  it  appeared  h 
the  provisional  invoice  and  bill  i 
lading.  Tamoaeo  aid  atktrt  t,  Imn 
and  Aktrt,  185. 


STATUTE  OF  FRAUDS. 

L  A  contract  to  make  tt  set  < 
artificial  teeth  is  a  contract  for  til 
sale  of  "oods,  wares  or  merchandize 
within  the  ITth  section  of  the  SutuI 
of  Frauds,  29  Car.  2.  c.  3.  Let  ^ 
Griffin,  272. 

II.  ^.orderedof^.  awtofortifid: 
teeth,  which  were  bj  the  terms  of  lli 
contract  to  be  Gttvd  to  her  moutli 
before  thej  were  so  fitted  A.  diei 
Held,  that  B.  could  not  rae  A.'»  ezt 
cutor  in  an  action  for  work  and  iaboi 
done,  and  materials  provided  fur  h 
teaUtrix.    Id. 

Til.  In  the  preceding  caae,  as  soon! 
the  teeth  were  ready,  B.  wrote  to  A 
requesting  her  to  appoint  a  day  wbc 
hecouldteeherforthepu  rpoae  of fittit 
them,  to  which  she  replied  as  follows  :- 
"My  dear  Sir.  I  r^ret,  aller  yot 
kind  effort  to  oblige  me,  my  beall 
will  prevent  my  taking  advantage  i 
the  early  day.  I  fear  I  may  not  1 
able  for  some  days.  Toun  &c 
Held,  that  there  wu  no  sufficient  m 
morandum  of  a  contract  within  tl 
meaning  of  that  section.    Id. 

IV.  Per  Cromplon  tniBlaeibkmJ 
In  order  to  decide  whether  a  contra 
be  for  work  and  labour,  or  fur  tl 
sale  of  a  chattel,  the  value  of  the  sk 
and  labour,  as  compared  with  that 
the  material  supplied,  is  not  k  cril 
rion.    Id. 

V.  In  order  to'aatiifjr  ^m  StMg 


STATUTE  OF  FRAUDS. 

of  Frauds,  29  Car.  2.  e.  3. «.  17.,  there 
miut  be  both  an  aoceptanM  of  the 
goods,  or  part  of  them,  and  an  actual 
receipt  of  them.     CtuaekandoOiert  t. 


SUMMONS. 
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TI.  In  order  to  satisfj  the  same 
enactment  it  is  not  necessary  that  the 
acceptance  of  the  goods  should  foUoir 
or  be  conteuporancoiu  with  the  re- 
ceipt of  them ;  an  acceptance  prior  to 
the  receipt  will  suffice.    Id. 

TIL  la  an  action  for  goods  fold  and 
delivered,  it  appeared  that  the  defend- 
ant went  to  the  pluntiSs  at  Liijerpool, 
and  said  he  wanted  to  bay  from  150 
to  200  firkins  of  butter.  He  then 
went  with  one  of  them  to  their  cellar, 
where  he  was  shewn  a  lot  of  156  fir- 
kins, six  of  which  he  opened  and  in- 
Scted.  Afterwards,  on  the  same 
,',  the  plaintiffs  and  defendant  made 
a  rerbal  agreement,  bj  which  the  de- 
fendant agreed  to  buy  that  specific 
lot  at  77»,  per  cwt.  When  the  price 
had  been  agreed  on,  the  defendant 
took  a  card  on  which  his  name  and 
address  in  London  were  written  "  Ed. 
vuaid  Bobinton,  1,  WellaigUm  Street, 
Londim  Bridge,  London,  and  wrote 
on  it  "  15C  fiAins  butter  to  be  deli- 
vered at  Fenmng'i  Wharf,  Tooley 
Street."  He  gave  this  to  the  plaintiffs, 
and  at  the  same  time  said  that  his 
agents,  Messrs.  C,  at  Liverpool,  would 
give  directions,  how  the  goods  were  to 
be  forwarded  to  Fenning's  Wharf. 
The  plaintiffs,  bji  Cs  directions,  de- 
livered the  butter  to  P.'s  carts  to  be 
forwarded  to  the  defendant  at  Fen- 
Ming't  Wharf.  The  plaintiff  sent  an 
invoice,  dated  the2Jith  October  1860, 
to  the  address  on  the  defendant's  card. 
He  received  in  answer  a  letter  pur- 
porting to  come  fKHU  a  clerk  in  the 
defendant's  office,  aclcnowled^ing  the 
receipt  of  the  invoice,  and  stating  that, 
on  the  defendant's  return,  he  would 
no  doubt  attend  to  it.  A  clerk  at 
Femung't  Wftor^  proved  that  Messrs, 
Femangt  stored  goods  for  their 


habit  of  keeping  nis  butters  there  (ill 
he  sold  them.    On  the  26tb  Odober 


P.  fc  Co.  had  delivered  a  part  of  tiia 
15S  firkins  in  question  at  the  ware- 
house, and  delivered  the  residue  after- 
wards. The  witness  could  not  saj 
whether  any  one  came  to  inspect  Ibeni 
or  not,  but  he  proved  that  they  wero 
delivered  up  by  Fenning  to  P.  S,-  Co. 
under  a  delivery  order  from  the  de- 
fendant, dated  27th  October.  Held 
that  theie  was  evidence  of  an  accept- 
ance and  actual  receipt  "  ' 
satisfy  liie  statute.    la. 


SUMMONS. 
See  Battardg. 


On  the  day  of  the  expiration  of  ■ 
writ  of  summons  issued  under  The 
Common  Law  Procedure  Act,  1852 
(IS  &  16  Vict.  c.  76.),  the  piaintifis' 
attorney  attended  at  the  office  for  the 
purpose  of  having  it  renewed,  and 
paia  the  fee ;  but  being  suddenly  called 
away  omitted  to  get  the  seal  impresaed 
in  pursuance  of  sect.  11,  and  did  not 
discover  the  mistake  until  it  was  too 
late  to  keep  the  writ  alive  by  resealing, 
io  as  to  save  the  Statute  of  Limita- 
tions :  held,  that  the  Court  bad  no 
power  to  direct  the  ofGcer  to  impress 
the  seal  on  the  writ  as  of  the  day  when 
the  attorney  applied  to  have  it  re- 
newed; but  that  it  would  have  been 
otherwise  if  the  omission  to  reseal  the 
writ  had  been  occasioned  by  a  fault 
of  the  officer  of  the  Court  Nattr 
and  otktr*  v.  Wade  and  anothier,  728. 


SUMMARY  CONVICTION. 
See  Naval  Storet. 

SUPPORT  OF,  RIGHT  TO. 
See  itfi'ne. 

TENANTS  PROPERTY  TAX. 
See  TWu  ConmtOatiou  Heat  Chaise,  IIL 


TTTHE  COUMUTATION  RENT  CHARGE. 


T.  Wbere  a  beneficed  clergjmin  ii 
compellable  bj  bis  Bisbop  to  appoint 
a  curate,  or  under  a  sense  of  religioiu, 
independent  of  legal  obligation,  ap- 
points one,  in  either  case  he  is  entitled, 

rent  cbarge  to  the  poor  rale  under 
6Si7W.4.c.  96.,  to  dednct  tbe  lalary 
of  the  curate  from  tbe  amount  of  the 
rent  charge.  WiUianu,  appellattt, 
The  Churehioardetu  ajid  Ovtrieeri  of 
the  parith  ofUangeinioea,  rttpondenli 


n.  Two  districts  joined  each  other, 
and  ftom  lime  immemorial  a  single  rec- 
tor had  been  presented,  admitled  and 
instituted  to  them  jointly;  and  it  had 
been  the  uniform  custom  to  have 
single  performance  of  Diyine  servi. 
in  each  everr  Smtday.  The  incumbent 
of  tbe  parish  voluntarilj,  but  in  con- 
sequence of  a  wish  expressed  b;  the 
Bishop  to  the  clergy  generally  that 
there  should  be  two  performances  of 
Divine  service  in  the  churches  of  the 
dioeese,  introduced  the  practice  of 
baTing  a  morning  and  eTsning 
formance  of  Divine  service  at  eai 
the  churcbes,  and  employed  a  curate 
Ui  assist  him  in  the  performance  of 

them:  held,  that  the  mcumbent 

entitled  to  a  deduction  of  the  curt 
salary  from  tbe  amount  for  which  he 
was  liable  to  be  rated  to  the  poor 
under  6k7  W.i.e.  96.    Id. 

III.  CoQcessum,  that  the  incumbent 
was  entitled  to  a  deduction  from  it  Ibr 
the  amount  of  tenant's  property  tax, 
under  16  &  17  Vict.  e.  34.    Jd. 

IV.  Tbe  parish  of  W.,  before  tbe 
appropriation  of  the  rectory  and  tbe 
endowment  of  the  vicars^e,  comprised 
the  hamlets  of  Great  W.,  Little  W., 
B.  and  D.  In  Great  W.  was  tbe 
mother  church.  In  tbe  hamlet  of  .B. 
a  chapel  was  built,  and  it  is  mentioned 
as  a  chapelry  to  W.  in  tbe  Ecclesias- 
tical Taxation  of  Pope  NieMiu  tbe 
Fourth,  a.D.  1291  :  twenty  yearn  iat<;r 
MertoH  CoOtge,  Oxford,  obtained  a 


licence  fWim  King  Edward  IL  to  I 
propriate  the  rectory  of  W~,  logetl 
with  tbe  chapel  of  B.  Two  ye 
later  the  vicarage  of  W.  was  endow 
and  tbe  vicar  was,  by  the  eDdowm< 
deed,  required  to  cause  the  chapel 
S.  to  be  served  with  a  suitable  piii 
In  1616  £.  had  a  parsonage  house  I 
glebe  lands.  The  chapel  of  S,  i 
■erred  either  by  a  Fellow  of  Mer 
CoUegt,  or  by  curates  appointed 
that  College,  or  by  the  vicar  of  W. 
his  curat«.  The  chapel  having  fal 
into  ruins,  it  was  rebuilt  in  1693,  i 
the  cure  thereof  restored  to  the  chm 
of  W^  and  an  annual  stipend  grant 
to  tbe  curate  out  of  the  appropri. 
rector; :  this  ceased  probably  wl 
an  arrangement  was  made  by  MeT\ 
CaUegt  Uiat  they  would  give  a  bei 
fiual  lease  of  the  rectorial  tithes 
the  glebe  of  B.  to  their  senior  reside 
Fellow  on  condition  of  his  providl 
for  the  cure  of  B.  In  1834,  Men 
CoUfge  resolved  that  the  lease  of  1 
great  tithes  of  B.  should  be  grant 
to  tbe  vicar  of  W,  in  augmentation 
bis  benefice.  In  the  records  of  t 
diocese,  a.d.  1692,  B.  is  termed  "t 
parochial  chapelry  of  £.,"  but-  in 
other  entries  in  the  r^istry  it  is  styl 
a  chapel  to  W. ;  except  that  in  t 
mistry  of  the  Consistoir  Court 
Woreetier  of  1714  there  is  a  terri 
of  the  tithes  and  glebes  belonging 
tbe  parish  of  B, ;  and  in  the  Bisho] 
register  there  is  a  roister  of  baptise 
marriages  and  funerals  in  the  pari 
of  £.  from  1711  to  1728.  For  abo 
a  century  previous  to  1847,  the  cu 
of  B.  was  provided  for  by  the  co 
secutive  lessees  of  tbe  appropris 
rectory,  and  not  by  the  vicar  of  1 
Tbe  appellant  was  instituted  to  t 
vicarage  of  W.  in  184:i,  and  in  1» 
received  a  lease  of  the  glebe  ofB.  ai 
rent  charge  in  lieu  of  rectorial  tithi 
for  twenty-one  years,  if  he  should 
long  continue  the  resident  vicar  of  fl 
he  covenanting  to  serve  the  cure  of  j 
either  by  himself  or  by  a  cnrate,  ai 
to  discharge  the  College  of  the  cui 
and  to  pay  all  rates  and  assessmen 
payable  out  of  the  rectory.  A  curat 
whose  stipend  was  paid  by  the  appe 
lant,  performed  the  parochial  dutv 
and  services  atS.:  it  was  imposaib 
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for  one  person  devoting  his  whole 
time  and  attention  to  perform  the  ser- 
vices required  at  W.  and  B. :  held, 
That  in  assessing  the  appellant  as 
owner  of  the  tithe  commutation  rent 
charge  of  B,  to  the  poor  rate,  he  was 
not  entitled  to  anj  deduction  in  re- 
spect of  the  stipend  of  the  curate  of 
^.,  inasmuch  as,  first,  upon  the  facts 
stated,  there  was  no  such  connection 
between  W.  and  B.  as  that  they  could 
be  considered  one  benefice,  and  there- 
fore the  appellant  was  in  the  position 
of  an  incumbent  holding  two  benefices, 
and  thereby  bringing  upon  himself 
the  necessity  of  employing  a  curate  : 
and,  secondly,  the  appellant  received 
the  tithe  rent  charge  of  B,  as  lessee 
of  Merton  CoUegfy  with  an  under- 
taking to  discharge  the  services  at  B. 
and  not  as  vicar  of  W.  Wheeler, 
appellant^  y.  The  Churchvoardem  and 
Overseers  of  Btirmington^  respondents, 
709. 

V.  SemhUy  per  Cockbum  C.  J.  If 
in  that  case  Merton  College  received 
the  tithe  rent  charge  of  B,,  they  would 
not  be  entitled  to  any  deduction  in 
respect  of  the  stipend  of  a  curate  paid 
by  them.    Id, 

TITLE. 
See  Abortive  Sale  of  Real  Estate, 


TOLL. 
See  Turnpike  Road.,  II.  and  III. 

Exemption  from. 

L  Any  carriage  bon&  fide  employed 
in  conveying  volunteer  infantry  to,  or 
bringing  them  back  front,  a  place  of 
military  exercise,  inspection  or  re- 
view, or  on  other  public  duty,  is 
exempt  from  toll  by  virtue  of  The 
General  Turnpike  Act,  3  O.  4.c.  126. 
«.  32.  TunstalL,  appt,,  v.  Jane  Lloyd, 
respt,  Stephenson  appt,  v.  Taylor, 
respt,y  95. 

II.  .In  order  to  enioy  that  immunity 
the  carriage  must  be  employed,  not 


perhaps  exclusively,  but  at  all  events 
substantially,  for  the  conveyance  of 
volunteers  4  per  Cockbum  C.  J.   Id, 

ni.  A  volunteer  corps  were  assem- 
bled at  K,  by  regimental  order  for 
**. marching  out  drill,**  and  did  march 
out,  and  were  afterwards  dismissed  at 
the  head  quarters  of  the  regiment. 
Three  members  of  the  corps  then  hired 
a  hackney  carriage,  and  proceeded  to- 
wards home,  in  doing  which  it  was 
necessary  to  pass  through  a  turnpike. 
No  one  else  was  in  the  carriase,  and 
the  volunteers  were  dressed  m  their 
uniform,  and  had  their  arms  and 
accoutrements  according  to  the  regu- 
lations of  the  corps :  held,  that  the 
carriage  was  exempt  from  toll  under 
The  General  Turnpike  Act,  3  O.  4. 
c.  126.  s.  32.    Id, 


TOWN  CORPORATE. 

Where  a  borough  named  in  Sche- 
dule A.  to  Stat.  5  &  6  TT.  4.  c.  76.  has 
a  separate  commission  of  the  peace, 
but  no  separate  Court  of  Quarter 
Sessions,  the  county  justices  have  ex- 
clusive jurisdiction  to  grant  alehouse 
licenses  within  the  borough  under 
Stat.  9  G,  A,  c.  61.  CandUsh  and 
another  v.  Simpson  and  another,  357. 


TOWNS  IMPROVEMENT 
CLAUSES  ACT. 

The  Birmingham  Waterworhs  Com' 
/Mm^,  incorporated  by  stat.  7  O.  4. 
c.  cix.,  were  empowered  by  that  sta- 
tute to  construct  waterworks,  and 
to  supply,  by  means  of  ac^ueducts, 
pipes,  mains  and  reservoirs,  the 
borough  of  Birmingham  &c.  with 
water.  The  Company  executed  the 
necessary  works,  and  made  a  large 
reservoir  without,  and  a  small  reser- 
voir within,  the  borough ;  the  latter 
of  which  was  supplied  with  water 
forced  from  the  former  through  mains 
and  pipes  under  the  ground,  thereby 
supplying  a  small  portion  of  the 
borough  with  water.  By  18  Vict, 
c.  xxxiv.,  embodying  The  Waterworks 
Glauses  Act,  10  &  II  Vict,  c,  17.,  the 
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fornier  Act  was  Tenealed,  and  the 
Compuij  empowerea  to  form  other 
reservoirs,  obtain  water  from  fresh 
sources,  and  erect  additional  works. 
The  Company  proceeded  to  execute 
new  works ;  and  constructed  new 
reservoirs  outside  the  borouEh,  snd 
laid  down  new  main»  and  pipes  for 
Carrjing  the  water  from  them  into  the 
old  one  without  the  borough,  end 
thence  into  and  throngh  the  borough 
the  streams  supplying  the  reservoin 
being  open  streams  snd  brook 
courses  mnning  over  the  surface  of 
the  gronnd  t  the  reserroirs  both 
within  and  without  the  boroueh  being 
wholN  uncorered.  Bj  The  Sirvting- 
haat  Improvement  Act,  14  &  \S  VUt. 
e.  xtan^  with  which  a  considerable 
rart  of  The  Towns  Improvement 
Clanses  Act,  10  &  11  VicL  e.  S4^  ' 
incorporated,  the  town  council  are  a 
thoHzed  to  make  and  lery  a  rate, 
called  "  The  Borough  Improvement 
Bate,"  upon  "  every  person  who  occu- 
pies anjr  house,  shop,  warehouse, 
counting  house,  coach  bouse,  stable, 
cellar,  vault,  building,  workshop,  ma^ 
Dufactory,  garden,  laud  or  tenement 
whatsoever  except  as  hereinafter 
'excepted,  within  the  limits  of  that 
Act,,  according  to  the  fuU  net  an 
nual  value  thereof  respectivelv- 
And  br  clause  129  it  is  provided 
that  "  the  occupiers  of  any  land 
covered  with  wat«r  or  used  only  as 
a  canal  or  towing  path  for  the  same, 
or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall  be  rated  in 
respect  of  the  same  to  the  rates  autho- 
rised to  be  levied  by  this  Act  at  one 
fourth  part  only  of  the  net  aminal 
Talue."    Held, 

1.  That  the  reservoir  within  the 
borough  was  rateable  to  the  borough 
rate  at  only  one  fourth  part  of  its  net 
annual  value. 

2.  That  the  pipes  and  mains  of  the 
Company  within  the  borough  were 
rateable  to  the  borough  rate  to  the  full 
extent,  and  not  merely  to  one  fourth 
partoftheir  net  annual  value  as  "land 
covered  with  water."  Tht  Queen  v. 
The  Birmingham   Walencorlu   CWi' 

jNDiy,  84. 


TRIBUNALS  ABROAD. 


TRIBUNALS  ABROAD. 
,  U.  in.  IV. 


TURNPIKE  ROAD. 

I.  The  4  &  S  Viel.  e.  59.  applies  t 
turnpike  roads  not  in  existence  at  Ih 
time  when  it  was  passed.  The  Trm 
teet  of  The  StaA  Idand  Ttinaik 
Road,  appU.,  v.  The  Svrve^or*  of  Ih 
Highwai/e  of  Patrington,  resps.,  747. 

II.  A  turnpike  trust  is  not  the  lea 
a  turnpike  trust  within  that  Act  be 
cause  Uie  funds  of  it  are  derived  froi 
other  sources  than  tram  tolls  taken « 
the  road.    Id. 

IIL  A  turnpike  trost  maj  be  withii 
theprovisionsof  st*t.4&9  VkLe.SQ. 
although  the  road  was  made  and  tb 
tolls  are  taken  under  a  public  genen 


UNION. 

See  QiOxTttAd. 

VKNDOR  AND  VENDEE. 


VESTRT. 
See  ilf  «(ni;>oIu  Zoeol 


Where  a  person  is  assessed  to  th) 
poor  rate  in  respect  of  his  own  pr» 
perty,  and  is  also  executor  of  a  per' 
son  whose  esecutore  are  asseaaea  it 
respect  of  property  of  the  deceased 
he  IS  entitled  to  vote  at  a  veatrj,  un- 
der 58  a.  3.  e.  69.,  if  the  two  assess- 
ments make  upthe  reqaired  amonnt, 
7Ae  Qiiani  y.SirijF,  647. 


VOLUNTEERING  ASSISTANCE. 
See  /afary  to  Ptrtom  Vobmleeri'ig  Am- 
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VOLUNTEERS. 
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VOLUNTEERS. 
See  Toll,  ExemptUmfrom. 

WANT  OF  REASONABLE  AND 
PROBABLE  CAUSE. 

See  Church  Rate. 

WARRANTY. 

Bj  memorandum  of  charter-party 
dated  London^  it  was  agreed  between 
A.  B,,  therein  described  as  '*  owner 
of  the  good  ship  or  vessel  called  the 
M,y  of  420  tons  or  thereabouts,  now 
in  (he  port  of  Amsterdam^  and,  C,  Z>., 
that  the  said  ship,  being  tight,  staunch, 
strong,  and  eyery  way  fitted  and  ready 
for  tne  yoyage,  should  **with  all 
possible  despatch  proceed  direct  to 
JV.  &c.**  In  an  action  by  the  ship- 
owner asainst  the  charterer  for  not 
loading  the  agreed  cargo :  Held ;  per 
Cockbum  C.  J.,  Crompton  and  MeUor 
JJ.,  dissentiente  Wightman  J. ;  that 
the  words  "  now  in  the  port  of  Amster- 
dam,^* did  not  amount  to  a  warranty, 
or  constitute  a  condition  precedent  to 
the  contract,  that  the  ship  was  there 
at  the  time  of  making  the  charter- 
party.    Behn  v.  Bumess,  877. 

See  also  Marine  Insurance, 


WAY. 

I.  On  a  seyerance  of  two  tenements, 
no  right  to  use  ways,  which  during 
the  unity  of  possession  have  been  used 
and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  con- 
veyance to  shew  an  intention  to  create 
the  right  to  use  these  ways  de  novo. 
Pearson  v.  Spencer,  571. 

n.  The  same  rule  in  this  respect 
applies  to  a  will  as  to  a  deed.    la, 

III.  Where  property  devised  or 
granted  is  landlocked,  and  there  is 
no  other  way  of  getting  at  it  without 
being  a  trespasser,  so  that  it  cannot 

VOL.  I.  3   T 


be  enjoyed  without  a  way  of  sonfe  sort 
over  the  land  of  the  testator  or  grantor, 
a  way  of  necessity  is  created  de  novo. 
Id. 

IV.  The  ^und  on  which  the  way 
of  necessity  is  created  is,  that  a  con- 
venient way  is  implied  by  grant  as  a 
necessary  incident.    Id. 

V.  The  way  of  necessity  once  cre- 
ated, must  remain  the  same  way  as 
long  as  it  continues  at  all.   Id. 

^  VI.  Where  a  portion  of  land  is  de- 
vised in  such  a  manner  as  to  be  land- 
locked, the  extraneous  facts  shewing 
that  by  that  devise  the  testator  in- 
tended to  create  a  convenient  way  of 
some  sort  over  adjoining  property  of 
his  own,  the  line  of  the  way  must  be 
discovered  from  the  language  of  the 
will,  understood  with  reference  to  the 
state  of  the  property.   Id. 

VIL  Qu€ere,  in  what  manner  the  way 
is  to  be  set  out,  if  the  premises  before 
severance  were  so  occupied  as  to  afford 
no  indication  of  what  was  the  usual 
way  in  the  testator^s  time,  and  the 
devise  is  silent  on  the  subject  ?    Id. 


WHITECHAPEL  IMPROVEMENT 

ACT. 

See  Local  and  Personal  Act. 


WITNESS. 
Contradicting. 

I.  A  statement  to  contradict  the  evi- 
dence of  a  witness  under  The  Common 
Law  Procedure  Act,  1854  (17  &  18 
Vict/c,  125),  sect.  22,  may  be  con- 
tained in  a  series  of  documents,  not 
one  of  which,  taken  by  itself,  would 
amount  to  a  contradiction  of  his  evi- 
dence. Jachson  and  Wife  and  others 
V.  Thomason,  745. 

II.  Quare,  per  Cochbum  C.  J.,  whe- 
ther, independent  of  that  statute,  if  a 
party,  in  order  to  prove  a  will,  calls 
an  attesting  witness,  who  gives  evi- 
dence inyalidating  the  will,  it  is  not 

B.  &  8. 


competent  to  the  partj  calling  bim  to 
Kive  evidence  to  discredit  him,  u,  for 
instance,  bv  shewing  that  he  bat  been 
corrupted  bj  the  heir  U  law  f    Id. 

Frivil^e  of,  in  not  aniwering. 

I.  A  merel  J  remote  and  naked  pos. 
ubilitjofl^ol  peril  tok  witneufrom 
•oswering  a  queation  is  not  aufficient 
to  entitle  him  to  the  privilege  of  not 
answering.  To  entitle  him  to  the 
privilege  of  alienee,  the  Court  must 
see,  from  the  circumstaccea  of  the 
case  and  the  nature  of  the  eridence 
which  be  is  called  to  give,  that  there 
is  reasonable  ground  to  uiprehend 
danger  to  the  witness  from  his  being 
compelled  to  answer.  Moreo»er,  the 
danger  to  be  apprehended  mast  be 
real  and  appreciable,  with  refercDce 
to  the  onlinarj  operation  of  law  in 
the  ordinary  eourae  of  things — not  a 
danger  of  an  imaginarj  and  unsub- 
stantial character,  having  reference 
to  some  extraordinary  and  barely 
possible   contingency,  so   improbable 


.nable  n 


rould  suffer 


it  to  inBuence  his  conduct.  TJu  Qiura 
T.  fioyet,  311. 

II.  The  position,  that  the  witness  is 
(ole  judge  as  to  whether  his  evidence 
iroufd  brinn  bim  into  danger  of  the 
law,  and  that  the  statement  of  his 
belief  to  that  effect,  if  not  manifestly 
made  maid  fide,  should  be  received  as 
conclusive,  denied  by  this  Court.   Id.  WRIT  OF  SUUUONl 

IIL  Still,  if  the  fact  of  the  witness    Omission  to  reseal.     See  Samm 


WORK  AND  LABC 

being  in  danger  be  once  m 
pear,  great  latitiide  should 
to  him  in  jadginf;  for  him 
effect  of  Aoj  particular  que 

IV.  Oa  the  trial  of  an  infor 
bribery,  filed  by  The  Attorn 
by  the  direction  of  the  Houj 
mons,  one  of  the  persons  c 
the  informatioD  to  have  be 
by  the  defendant  was  called 
nesa ;  and,  on  his  declining 
any  questiona  with  respect 
I^ed  bribery,  tlie  counsel 
Crown  handed  him  a  psrd 
the  Great  Seal;  which-tht 
accepted,  but  still  declined  ti 
held,  that  the  possible  risk  of 
ment  by  ibe  House  of  Comm 
withstuiding  tbe  pardon  u 
Great  Seal,  according  u,  th 
Settlement,  12  &  13  IT.  3.  i 
was  not  a  sufficient  ground  I 
him  to  the  privilese  of  not  aE 
Id. 


WORK  AND  LABOD 
See  SUUuU  ofFrtnaU,  II., 


WORKHOUSE. 
See  RaU.  Poor,  VII. 
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